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TITLE 16 
PRACTICE, PROCEDURE, AND COURTS 

(CHAPTERS 1-17 IN VOLUME 14A; CHAPTERS 55-89 IN 
VOLUME 15; CHAPTERS 90-126 IN VOLUME 16) 

SUBTITLE 1. GENERAL PROVISIONS 

CHAPTER. 

1. GENERAL PROVISIONS. 

2. OATHS AND AFFIRMATIONS. 

3. LEGAL NOTICES AND ADVERTISEMENTS. 

4. UNIFORM INTERSTATE AND INTERNATIONAL PROCEDURE ACT. 

5. NONLIABILITY OF VOLUNTEER FIRE FIGHTERS, ETC. 

6. VOLUNTEER IMMUNITY. 

7. DISPUTE RESOLUTION. 

8. 9. [RESERVED.] 

SUBTITLE 2. COURTS AND COURT OFFICERS 

CHAPTER 

10. GENERAL PROVISIONS. 

11. SUPREME COURT. 

12. COURT OF APPEALS. 

13. CIRCUIT AND CHANCERY COURTS. 

14. PROBATE COURTS. 

15. COUNTY COURTS. 

16. COURTS OF COMMON PLEAS. 

17. MUNICIPAL COURTS. 

18. CERTAIN INFERIOR COURTS. 

19. JUSTICE OF THE PEACE COURTS. 

20. CLERKS OF COURT. 

21. PROSECUTING ATTORNEYS. 

22. ATTORNEYS AT LAW. 

23. LAW LIBRARIES. 
24-29. [RESERVED.] 

SUBTITLE 3. JURIES AND JURORS 

CHAPTER. 

30. GENERAL PROVISIONS. 

31. JUROR QUALIFICATIONS AND EXEMPTIONS. 

32. SELECTION AND ATTENDANCE. 

33. EXAMINATION AND CHALLENGE. 

34. FEES AND EXPENSES. 
35-39. [RESERVED.] 

SUBTITLE 4. EVIDENCE AND WITNESSES 

CHAPTER. 

40. GENERAL PROVISIONS. 

41. UNIFORM RULES OF EVIDENCE. 

42. SEXUAL OFFENSES. 



PRACTICE, PROCEDURE, AND COURTS 

CHAPTER. 

43. WITNESSES GENERALLY. 

44. DEPOSITIONS. 

45. AFFIDAVITS. 

46. DOCUMENTARY EVIDENCE GENERALLY. 

47. ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS. 
48-54. [RESERVED.] 

SUBTITLE 5. CIVIL PROCEDURE GENERALLY 

CHAPTER. 

55. GENERAL PROVISIONS. 

56. LIMITATION OF ACTIONS. 

57. FORMS OF ACTION. 

58. COMMENCEMENT OF ACTION — PROCESS. 

59. LIS PENDENS. 

60. VENUE. 

61. PARTIES. 

62. SURVIVAL AND ABATEMENT OF ACTIONS. 

63. PLEADINGS AND PRETRIAL PROCEEDINGS. 

64. TRIAL AND VERDICT. 

65. JUDGMENTS GENERALLY. 

66. EXECUTION OF JUDGMENTS. 

67. APPEAL. 

68. COSTS AND BONDS. 
69-79. [RESERVED.] 

SUBTITLE 6. CRIMINAL PROCEDURE GENERALLY 

CHAPTER. 

80. GENERAL PROVISIONS. 

81. ARREST. 

82. SEARCH AND SEIZURE. 

83. CORONER'S INQUEST. 

84. BAIL GENERALLY. 

85. PRETRIAL PROCEEDINGS. 

86. INSANITY DEFENSE. 

87. PUBLIC DEFENDERS. 

88. JURISDICTION AND VENUE. 

89. TRIAL AND VERDICT. 

90. JUDGMENT AND SENTENCE GENERALLY. 

91. APPEAL AND POST-CONVICTION. 

92. COSTS, FEES, FINES, ETC. 

93. PROBATION AND PAROLE. 

94. EXTRADITION. 

95. INTERSTATE AGREEMENT ON DETAINERS. 

96. PROCEEDINGS IN INFERIOR COURTS. 

97. SENTENCING. 

98. TREATMENT FOR DRUG ABUSE. 
99-104. [RESERVED.] 

SUBTITLE 7. PARTICULAR PROCEEDINGS AND REMEDIES 

CHAPTER 

105. ABATEMENT OF NUISANCES. 

106. ACTIONS BY OR AGAINST STATE. 

107. ACTIONS INVOLVING BONDS, NOTES, ETC. 

108. ARBITRATION AND AWARD. 



CERTAIN INFERIOR COURTS 



CHAPTER. 

109. ARREST OF CIVIL DEFENDANT 

110. ATTACHMENT AND GARNISHMENT. 

111. DECLARATORY JUDGMENTS. 

112. HABEAS CORPUS. 

113. INJUNCTIONS. 

114. MALPRACTICE ACTIONS. 

115. MANDAMUS AND PROHIBITION. 

116. PRODUCTS LIABILITY. 

117. RECEIVERSHIP. 

118. MISCELLANEOUS ACTIONS. 

119. PRESERVATION AND RESTORATION OF RECORDS. 

120. IMMUNITY FROM TORT LIABILITY. 

121. UTILITIES TAMPERING. 

122. CIVIL LIABILITY OF PERSONS CAUGHT SHOPLIFTING. 

123. CIVIL RIGHTS. 

124. DRUG DEALER LIABILITY ACT. 

125. IMMUNITY FOR YEAR 2000 COMPUTER ERRORS. 



126. SALE OF ALCOHOL TO MINOR. 



SUBTITLE 2. COURTS AND COURT OFFICERS, CONT. 

CHAPTER 18 
CERTAIN INFERIOR COURTS 



SECTION. 

16-18-101. 
16-18-102. 



16-18-103. 
16-18-104. 



16-18-105. 
16-18-106. 
16-18-107. 
16-18-108. 



Jurisdiction — Incapacity of 

judge. 
Time for conducting court — 

Procedure before court — 

Compelling attendance. 
Rules of court — Clerk. 
Monthly report to council — 

Payment of funds into city 

treasury. 
Fees of witnesses. 
[Repealed.] 
Appeals. 
Seal — Court of record. 



SECTION. 

16-18-109. Election and term in cities of 
the first class. 

16-18-110. [Repealed.] 

16-18-111. Establishment of city court in 
lieu of municipal court in 
certain cities of the first 
class. 

16-18-112. Schedule of fees or monthly 
allowance for judge of po- 
lice court, city court, or 
mayor's court — Designa- 
tion of substitute judge of 
city court. 






Effective Dates. Acts 1995, No. 1032, 
§ 13: July 1, 1995. Emergency clause pro- 
vided: "It is hereby found and determined 
by the Eightieth General Assembly, that 
in order for the Department of Health to 
become more efficient in accounting and 
budgetary practices due to the transfer of 
the Bureau of Alcohol and Drug Abuse 



Prevention, changes in various funds are 
needed; and that the provisions of this Act 
provide such changes. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after July 1, 1995." 
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RESEARCH REFERENCES 

Ark. L. Rev. Minimum Standards of Arkansas' Judiciary: Its History and 
Judicial Administration — Arkansas, 5 Structure, 18 Ark. L. Rev. 152. 
Ark. L. Rev. 15. 



16-18-101. Jurisdiction — Incapacity of judge. 

(a) The police judge shall preside over the police court, shall perform 
the duties of judge thereof, and shall have jurisdiction over all cases of 
misdemeanor arising under this act and all ordinances passed by the 
city council in pursuance thereof. 

(b) In the case of the disability or unavoidable absence of the police 
judge, it shall be the duty of the council of a city of the first class to 
secure a justice of the peace of the township in which the city is situated 
to act as police judge during the absence or disability. The justice of the 
peace so appointed shall have power to act as judge during the time of 
absence or disability and shall receive such compensation for perform- 
ing the police judge's duties as may have been previously agreed upon. 

History. Acts 1995, No. 1245, § 1. 42-105 — 14-42-107, 14-42-203, 14-42- 

Publisher's Notes. Former § 16-18- 204, 14-43-301, 14-43-310, 14-43-401, 14- 

101, concerning police court jurisdiction 43-406, 14-43-409, 14-43-412, 14-43-501, 

and the unavailability of the police judge, 14-43-502, 14-43-504, 14-43-506 — 14-43- 

was repealed by Acts 1995, No. 175, § 3. 509, 14-44-108, 14-44-109, 14-44-113, 14- 

The section was derived from Acts 1875, 45-101 — 14-45-103, 14-45-105 — 14-45- 

No. 1, § 54, p. 1; C. & M. Dig., § 7728; 109, 14-45-111, 14-52-101, 14-52-104, 14- 

Pope's Dig., § 9924; A.S.A. 1947, § 22- 52-201 — 14-52-204, 14-53-101, 14-54-101 

801. _ 14-54-103, 14-54-601 — 14-54-604, 14- 

Acts 1995, No. 1245 became law with- 54.701, 14-54-702, 14-54-704, 14-54-802, 

out the Governor's signature. 14-54-1102 — 14-54-1104, 14-54-1403 — 

Meaning of "this act". Acts 1995, No. 14-54-1408, 14-55-101 — 14-55-103, 14- 

1245, codified as §§ 16-18-101 — 16-18- 55.201 — 14-55-204, 14-55-401, 14-55- 

105, 16-18-107 - 16-18-109, 16-18-112, 402> 14.55.504, 14-55-601 - 14-55-605, 

26-52-301 14-56-101, 14-56-201, 14-57-101, 14-57- 

Acts 1875, ^No 1, codified as §§14-37- 103 14.14Q.lOl, 14-186-101, 14-262-102, 

^KrJ^l'l^nl^l'}^ }^1'}^ 9 14-301-101, 14-301-102, 14-301-104, 14- 

114, 14-40-601 — 14-40-606, 14-40-1801 om oa 7 q on* 
- 14-40-1803, 14-42-101, 14-42-102, 14- 201 ~ lb ~ 16 -^- 

CASE NOTES 

Cited: Lovell v. State, 283 Ark. 425, 678 
S.W.2d 318 (1984), (decision under prior 
law). 
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16-18-102. Time for conducting court — Procedure before court 
— Compelling attendance. 

The police court shall always be open for the dispatch of business but 
may adjourn from day to day or from time to time. The mode in which 
cases shall be brought before the court shall be fixed by an ordinance of 
the city council or by a rule of the police court, not in conflict with the 
laws of this state. The police court shall have power to compel the 
attendance of witnesses and parties. 

History. Acts 1995, No. 1245, § 2. No. 1, § 56, p. 1; C. & M. Dig., § 7729; 

Publisher's Notes. Former § 16-18- Pope's Dig., § 9925; A.S.A. 1947, § 22- 

102, concerning police court procedure, 802. 

was repealed by Acts 1995, No. 175, § 3. Acts 1995, No. 1245 became law with- 
The section was derived from Acts 1875, out the Governor's signature. 

16-18-103. Rules of court — Clerk. 

(a) The police judge shall adopt such rules of practice and procedure 
as will give parties a proper statement of any charge against them and 
an opportunity of being heard but shall, at the same time, dispatch the 
business with convenient speed. All rules of the court shall be written 
or printed and posted in the room in which the police court holds its 
sittings. 

(b) The police judge shall be clerk of his own court and shall have the 
care and custody of all papers, books, and records belonging to the 
court. 

History. Acts 1995, No. 1245, § 3. rived from Acts 1875, No. 1, § 56, p. 1; C. 

Publisher's Notes. Former § 16-18- & M. Dig., § 7730; Pope's Dig., § 9926; 

103, concerning police court rules and the A.S.A. 1947, § 22-803. 

police court clerk, was repealed by Acts Acts 1995, No. 1245 became law with- 
1995, No. 175, § 3. The section was de- out the Governor's signature. 

RESEARCH REFERENCES 

Ark. L. Rev. Judicial Regulation of Pro- 
cedure, 9 Ark. L. Rev. 146. 

16-18-104. Monthly report to council — Payment of funds into 
city treasury. 

On the first day of every month or within three (3) days thereafter, 
the judge of the police court shall account, under oath, for all penalties, 
fines, and forfeitures imposed by the court, in city cases, to the city 
council and shall pay into the city treasury the amount thus received by 
him. 

History. Acts 1995, No. 1245, § 4. section was derived from Acts 1875, No. 1, 

Publishers Notes. Former § 16-18- § 57, p. 1; C. & M. Dig., § 7731; Pope's 

n^™*™ 1 ^? 1 *? 011 ™ C T l J ; UdgeS Dig., § 9927; A.S.A. 1947, § 22-804. 

monthly report to city council and pay- ;'; inn ' T 10 . c ' 3 , .,, 

ment of funds into the city treasury, was Acts 1995 > No - 1245 became law with- 

repealed by Acts 1995, No. 175, § 3. The out tne Governor's signature. 
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16-18-105. Fees of witnesses. 

Witnesses in the police court shall be allowed the same fees in cases 
arising from a violation of an ordinance as are allowed in similar cases 
before a justice of the peace, and the fees shall be paid in the same 
manner. 

History. Acts 1995, No. 1245, § 5. § 58, p. 1; C. & M. Dig., § 7732; Pope's 

Publisher's Notes. Former § 16-18- Dig., § 9928; A.S.A. 1947, § 22-805. 

105, concerning police court fees, was re- Acts 1995, No. 1245 became law with- 

pealed by Acts 1995, No. 175, § 3. The out the Governor's signature, 
section was derived from Acts 1875, No. 1, 

16-18-106. [Repealed.] 

Publisher's Notes. This section, con- § 32 and No. 1341, § 31. The section was 
cerning disposition of additional court derived from Acts 1995, No. 1245, § 6. 
costs, was repealed by Acts 1997, No. 788, 

16-18-107. Appeals. 

Any final conviction or sentence of the police court may be examined 
into by the circuit court of the county, in the manner provided by law 
regulating appeals from justices of the peace, and proceedings may be 
stayed on such terms as may be reasonable. The police judge shall, upon 
appeal, return all matters of record or on file touching the proceedings, 
or a transcript thereof, and any facts which may have been noted by the 
judge, or certified in the nature of a bill of exceptions at the time of trial, 
which it shall be the duty of the judge, on the request of the party, to do. 
On return, the circuit court shall make such order as right and justice 
may require and may either discharge the party, set aside the convic- 
tion, or order a new trial. However, no conviction or sentence shall be 
set aside or disregarded for want of any technical averment that any 
matter or thing is within its jurisdiction. 

History. Acts 1995, No. 1245, § 7. No. 1, § 59, p. 1; C. & M. Dig., § 7733; 

Publisher's Notes. Former § 16-18- Pope's Dig., § 9929; A.S.A. 1947, § 22- 

107, concerning appeals from police court, 806. 

was repealed by Acts 1995, No. 175, § 3. Acts 1995, No. 1245 became law with- 

The section was derived from Acts 1875, out the Governor's signature. 

RESEARCH REFERENCES 

UALR L.J. Survey, Criminal Proce- 
dure, 14 UALR L.J. 335. 

CASE NOTES 

Jurisdiction. and attaching the disputed funds, as he 

The chancery court has no jurisdiction should have done, plaintiff improperly 

over police court's use of bail money; filed suit in chancery court attempting to 

rather than appealing to the circuit court countermand the police court's order by 

the police court's decision foreclosing on enjoining the city's use of plaintiff's funds. 
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Skelton v. City of Atkins, 317 Ark. 28, 875 
S.W.2d 504 (1994), (decision under prior 
law). 

16-18-108. Seal — Court of record. 

Every police court shall have a seal and shall be deemed a court of 
record. The seal shall be provided by the city council, with the name of 
the state in the center and the words "police court" around the margin. 

History. Acts 1995, No. 1245, § 8. § 60, p. 1; C. & M. Dig., § 7727; Pope's 

Publisher's Notes. Former § 16-18- Dig., § 9923; A.S.A. 1947, § 22-807. 

108, concerning the police court seal, was Acts 1995, No. 1245 became law with- 
repealed by Acts 1995, No. 175, § 3. The out the Governor's signature. 

section was derived from Acts 1875, No. 1, 

16-18-109. Election and term in cities of the first class. 

The police judges of cities of the first class as provided by law shall be 
elected every four (4) years and shall serve a term of four (4) years and 
until a successor is elected and qualified as such. 

History. Acts 1995, No. 1245, § 9. section was derived from Acts 1953, No. 

Publisher's Notes. Former § 16-18- 381, § 1; A.S.A. 1947, § 22-810. 

109, concerning election and term of police Acts 1995, No. 1245 became law with- 
court judges in first-class cities, was re- out the Governor's signature. 

pealed by Acts 1995, No. 175, § 3. The 

CASE NOTES 

Cited: O'Neal v. State, 321 Ark. 626, 
907 S.W.2d 116 (1995), (decision under 
prior law). 

16-18-110. [Repealed.] 

Publisher's Notes. This section, con- by Acts 1995, No. 175, § 3. The section 
cerning police courts in cities of the second was derived from Acts 1949, No. 215, §§ 1, 
class created by city council, was repealed 2; A.S.A. 1947, §§ 22-808, 22-809. 

16-18-111. Establishment of city court in lieu of municipal court 
in certain cities of the first class. 

(a) Any city of the first class which has a population of five thousand 
(5,000) or less as established by a special census or the federal 
decennial census may, by act of its governing body, provide for the 
establishment of a city court in lieu of a municipal court. All fines and 
penalties assessed by the court shall be paid into the city's general fund. 

(b) Upon attaining a population in excess of five thousand (5,000), 
the governing body of the city shall adopt a resolution or ordinance 
providing for the creation of a municipal court and the election of the 
judge thereof at the general election next following the adoption of the 
resolution or ordinance providing for the establishment of the court. 
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(c) It is not the intention of this section to repeal any of the laws of 
this state concerning the establishment of municipal courts, but it is the 
intention of this section to provide an alternative procedure whereby a 
city of limited size may defer the establishment of a municipal court 
until its population will support the establishment of a municipal court. 

History. Acts 1967, No. 98, § 1; A.S.A. Amendments. The 1995 amendment 
1947, § 22-811; Acts 1995, No. 175, § 1. rewrote this section. 

CASE NOTES 

Analysis court, the unchallenged operation of the 

n f court for eight years was a sufficient basis 

tTJv ° C °r -,. to declare the court a de facto court so as 

Publication of ordinance. to validate all of its p rev ious actions and 

De Facto Court. judgments since to do otherwise would 

When a court is organized under color of create uncertainty, chaos and confusion, 

law, that is, when its creation is autho- ^P^P v - p}*?* £^ eebe ' 268 Ark ' 45 > 

rized by law but the proceedings creating 593 SW2d 458 (1980) - 

it are irregular or defective, it is a de facto Publication of Ordinance. 

court, and its judgments and proceedings By enacting this section, the General 

are not open to collateral attack. Assembly did not mean that a city of the 

Landthrip v. City of Beebe, 268 Ark. 45, first class could create a police court with- 

593 S.W.2d 458 (1980). out first publishing an ordinance, bylaw or 

Where there was statutory authority for other act creating such a court as required 

the creation of a police court, but the by § 14-55-206. Landthrip v. City of 

proceedings creating it were defective be- Beebe, 268 Ark. 45, 593 S.W.2d 458 (1980). 

cause the city never published any ordi- Cited: O'Rourke v. State, 298 Ark. 144, 

nance, bylaw or other act creating the 765 S.W.2d 916 (1989). 

16-18-112. Schedule of fees or monthly allowance for judge of 
police court, city court, or mayor's court — Desig- 
nation of substitute judge of city court. 

(a)(1)(A) The governing body of any city or town having a police 
court, city court, or a mayor's court may establish a schedule of fees 
to be paid by the city or town from the general fund to the judge of the 
court for the trial of cases in the court. However, the fee schedule or 
monthly allowance shall not be based upon the conviction of any 
person tried in the court. 

(B) Alternatively, the governing body of the city or town may 
provide for the payment of a monthly allowance from the general 
fund of the city or town as compensation to the judge for sitting as 
judge in that court. 

(2) However, the fee schedule or monthly allowance shall not be 
based upon the conviction of any person tried in the court. 

(b)(1) The mayor of any city or town having a city court or mayor's 
court shall have, within the limits of the city, all the jurisdiction and 
power of a justice of the peace in all civil or criminal matters arising 
under the laws of this state, to all intents and purposes. 

(2) For crimes and offenses committed within the limits of the city, 
the mayor's jurisdiction shall be coextensive with the county. 
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16-18-112 



(c) The mayor shall give bond and security in any amount to be 
determined and approved by the city council. 

(d)(1) The mayor shall have exclusive jurisdiction of all prosecutions 
for the violation of any ordinances of the city. 

(2) He may award and issue any process or writs that may be 
necessary to enforce the administration of justice throughout the city, 
and for the lawful exercise of his jurisdiction, according to the usages 
and principles of law. 

(e)(1) Any mayor of a city of the first class meeting the limitations of 
this section, any city of the second class, or any town may designate, at 
such times as he shall choose to do so, any attorney licensed in the State 
of Arkansas who resides in the county in which the city or town is 
situated, to sit in the mayor's stead as judge of the city court or mayor's 
court. 

(2) Any person so designated by the mayor to sit as judge shall 
receive such remuneration as is provided by the governing body of the 
city or town as provided in this section. 



History. Acts 1969, No. 292, § 1; 1971, 
No. 48, § 1; A.S.A. 1947, § 22-812; Acts 
1995, No. 175, § 2; 1995, No. 1245, § 10. 

A.C.R.C. Notes. Pursuant to Acts 1971, 
No. 153, each mayor's court is now a city 
court. 

Pursuant to § 1-2-207, this section is 
set out above as amended by Acts 1995, 
No. 1245. This section was also amended 
by Acts 1995, No. 175, to read as follows: 

"(a) The governing body of any city or 
town having a city court or a mayor's court 
may establish a schedule of fees to be paid 
by the city or town from the general fund 
to the judge of the court for the trial of 
cases in the court. Alternatively, the gov- 
erning body of the city or town may pro- 
vide for the payment of a monthly allow- 
ance from the general fund of the city or 
town as compensation to the judge for 
sitting as judge in that court. However, 
the fee schedule or monthly allowance 
shall not be based upon the conviction of 
any person tried in the court. 

"(b) The mayor of any city or town 
having a city court or mayor's court shall 
have, within the limits of the city, all the 
jurisdiction and power of a justice of the 
peace in all civil or criminal matters aris- 
ing under the laws of this state, to all 
intents and purposes. For crimes and of- 
fenses committed within the limits of the 
city, the mayor's jurisdiction shall be co- 
extensive with the county. 



"(c) The mayor shall give bond and se- 
curity in any amount to be determined 
and approved by the city council. 

"(d)(1) The mayor shall have exclusive 
jurisdiction of all prosecutions for the vio- 
lation of any ordinances of the city; 

"(2) He may award and issue any pro- 
cess or writs that may be necessary to 
enforce the administration of justice 
throughout the city, and for the lawful 
exercise of his jurisdiction, according to 
the usages and principles of law. 

"(e) Any mayor of a city of the first class 
meeting the limitations of this section, 
any city of the second class or any town 
may designate, at such times as he shall 
choose to do so, any attorney licensed in 
the State of Arkansas who resides in the 
county in which the city or town is situ- 
ated, to sit in the mayor's stead as judge of 
the city court. Any person so designated 
by the mayor to sit as judge shall receive 
such remuneration as is provided by the 
governing body of the city or town as 
hereinabove provided." 

Publisher's Notes. Acts 1995, No. 
1245 became law without the Governor's 
signature. 

Amendments. The 1995 amendment 
substituted "a police court, city court, or a 
mayor's court" for "a city court or a police 
court" in (a); inserted present (b), (c), and 
(d), redesignating former (b) as (e); and 
rewrote the first sentence in (e). 



16-19-101 



PRACTICE, PROCEDURE, AND COURTS 



10 



CASE NOTES 



Cited: Gore v. Emerson, 262 Ark. 463, 
557 S.W.2d 880 (1977). 
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JUSTICE OF THE PEACE COURTS 



subchapter 

1. General Provisions. 
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4. Jurisdiction and Venue. 

5. Process. 

6. Trial. 

7. Dismissal, Default, Etc. 

8. Judgment. 

9. Stay of Execution. 

10. Execution, Levy, and Sale. 

11. Appeal. 



RESEARCH REFERENCES 



Am. Jur. 47 Am. Jur. 2d, Justices of the 
Peace, § 1 et seq. 

Ark. L. Rev. Minimum Standards of 
Judicial Administration — Arkansas, 5 
Ark. L. Rev. 1, 17. 



Arkansas' Judiciary: Its History and 
Structure, 18 Ark. L. Rev. 152. 
CJ.S. 51 C.J.S., Justices of the Peace, 

§ 1 et seq. 



Subchapter 1 — General Provisions 



SECTION. 

16-19-101. Contempt. 

16-19-102. Rules of procedure governing 

replevin, attachment, and 

garnishment. 
16-19-103. Levy on real property by con- 



SECTION. 

stable when no personalty 
available. 
16-19-104. Petition for restoration of lost 
entries or papers. 



Publisher's Notes. Some provisions of 
this chapter may be superseded by the 
Arkansas Rules for Inferior Courts pursu- 
ant to the Supersession Rule adopted by 
the Supreme Court of Arkansas in its 
order of December 18, 1978. 



Effective Dates. Acts 1873, No. 135, 
§ 127: effective on passage. 

Acts 1875, No. 35, § 4: effective on pas- 
sage. 

Acts 1879, No. 70, § 4: effective on pas- 
sage. 



16-19-101. Contempt. 

(a) In the following cases, and no other, a justice of the peace may 
punish as for contempts persons guilty of the following acts: 
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(1) Disorderly, contemptuous, and insolent behavior toward the 
justice of the peace while engaged in the trial of a cause, or in rendering 
a judgment, or in any judicial proceeding, which shall tend to interrupt 
such proceedings or impair the respect due to his authority; 

(2) Any breach of the peace, noise, or any other disturbance tending 
to interrupt the official proceeding of the justice; 

(3) Resistance unlawfully offered in the presence of the justice, to the 
execution of any lawful order or process issued by him; 

(4) For the disobedience of any process issued by him, requiring the 
attendance of a witness. 

(b) No person shall be punished for a contempt before a justice of the 
peace until an opportunity has been given him to be heard in his 
defense, and for that purpose the justice may issue a warrant to bring 
the offender before him. 

(c) Upon the conviction of any person for a contempt, the justice shall 
prepare a record of the proceedings on the conviction stating the 
particular circumstances of the offense and the judgment rendered 
thereon. 

(d) The warrant of commitment for any contempt shall set forth the 
particular circumstances of the offense, or it shall be void. 

(e) Punishment for contempts in the cases provided for in this section 
may be by fine not exceeding thirty dollars ($30.00) or by imprisonment 
in the county jail not exceeding five (5) days, at the discretion of the 
justice. However, no person shall remain in prison for the nonpayment 
of a fine. 

History. Rev. Stat., ch. 86, §§ 16-20; C. §§ 1790-1794; A.S.A. 1947, §§ 26-701 — 
& M. Dig., §§ 1490-1494; Pope's Dig., 26-705. 

RESEARCH REFERENCES 

Ark. L. Rev. Legal Liability for the 
Exercise of Free Speech, 10 Ark. L. Rev. 
155. 

CASE NOTES 

Analysis the courts of this state if such act is one 

yy i , warranting disbarment. Dickerson v. 

Ktw. State > 120 A*- 9 ' 179 SW ' 324 (1915) - 

Disbarment. Extent of Power. 

Disbarment of an attorney is no part of Inferior courts do not possess power to 

the punishment prescribed by this section punish for contempt except when commit- 

for any contempt of which he may be ted in the presence of the court or in 

guilty, nor does his punishment for any disobedience of its process. Ex parte 

such contempt prevent his being dis- Patterson, 110 Ark. 94, 161 S.W. 173 

barred from practicing in any court or all (1913). 
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16-19-102. Rules of procedure governing replevin, attachment, 
and garnishment. 

The provisions of this act are not intended to govern the proceedings 
of justices of the peace in replevin and suits by attachment and 
garnishments, but those suits shall be governed by the rules of 
proceedings in force in the circuit courts of the state, so far as they are 
applicable to justice courts. 

History. Acts 1873, No. 135, § 120, p. 406, 16-19-407, 16-19-505, 16-19-506, 16- 

430; C. & M. Dig., § 6502; Pope's Dig., 19-601 — 16-19-609, 16-19-611 — 16-19- 

§ 8464;A.S.A. 1947, § 26-1201. 613, 16-19-701 — 16-19-706, 16-19-801, 

Meaning of "this act". Acts 1873, No. 16-19-802, 16-19-901 — 16-19-909, 16-19- 

135, codified as §§ 16-19-102, 16-19-202, 1001 — 16-19-1011, 16-19-1101 — 16-19- 

16-19-302, 16-19-402 — 16-19-404, 16-19- 1108. 

CASE NOTES 

Complaint. Bailey, 30 Ark. 681 (1875); Tignor v. Bra- 

The affidavit in attachments or replevin dley, 32 Ark. 781 (1878); Hawes v. 

answers the purpose of a complaint or Robinson, 44 Ark. 308 (1884). 
statement of the cause of action. Hanner v. 

16-19-103. Levy on real property by constable when no person- 
alty available. 

(a) Whenever a constable to whom is directed any writ of attachment 
issued by any justice of the peace of this state can find no personal 
property upon which to levy the writ, he may and shall levy the writ 
upon any lands, tenements, town lots, or interest in or equity of 
redemption in any real property belonging to the defendant in the 
attachment subject to execution by the laws of this state, and make his 
return accordingly, describing in the return the property so levied upon. 

(b) In all cases in suits by attachment in which lands, tenements, 
town lots, or interest in or equity of redemption in any real property 
shall have been levied upon as provided for in subsection (a) of this 
section, the plaintiff, should he obtain judgment therein, shall be 
entitled to a transcript of the judgment and proceedings in the cause. 
Upon the filing of the transcript in the office of the clerk of the circuit 
court of the county in which the judgment was obtained, the judgment 
shall be entered in the docket of the circuit court for common law 
judgments and shall thenceforth have the same force and effect of a 
judgment rendered in the circuit court, upon which an order of sale 
shall be issued by the clerk of the court, directed to the sheriff of the 
county under which the property so seized and levied upon, and 
condemned to be sold by the judgment, shall be sold in the same 
manner and with the same notice as sales of real property under 
execution are made. However, no sale shall be made until the plaintiff 
executes bond to the defendant in the manner prescribed by law. 
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16-19-104 



History. Acts 1875, No. 35, §§ 1, 2, p. 
Ill; C. & M. Dig., §§ 6503, 6504; Pope's 
Dig., §§ 8465, 8466; A.S.A. 1947, §§ 26- 
1202, 26-1203. 

Publisher's Notes. Acts 1875, No. 35, 
§ 3, provided that the act should relate 
and apply to all suits by attachment be- 
fore justices of the peace theretofore 
brought, or then pending, in which any 



real estate or interest in, or equity of 
redemption of, any lands or tenements 
might have been levied upon and seized 
by any constable or sheriff by virtue of any 
such writ, and that sales made thereunder 
should have the same validity, force and 
effect as in cases brought after the pas- 
sage of the act. 



CASE NOTES 



Analysis 

Constitutionality. 

Bond. 

Jurisdiction. 

Constitutionality. 

This section is constitutional. 
Visant, 40 Ark. 124(1882). 



Bush v. 



Bond. 

Since the section provides for a bond "in 
the manner prescribed by law" and since 
the only provision of the law requiring 
bond was in case defendant was a nonres- 
ident, no bond was required under the 



section where defendant was a resident. 
Merriman v. Sarlo, 63 Ark. 151, 37 S.W. 
879 (1896). 

Jurisdiction. 

A justice of the peace has no jurisdiction 
to try title to land and should refuse an 
interplea for land on which an attachment 
from his court has been levied, and pro- 
ceed to judgment without reference to the 
title. Cunningham v. Holland, 40 Ark. 556 
(1883). 

Cited: Rush v. State, 324 Ark. 147, 919 
S.W.2d 933 (1996). 



16-19-104. Petition for restoration of lost entries or papers. 

(a) Whenever the dockets, entries, or papers of any justice of the 
peace shall have been lost or destroyed, any person interested in any of 
the lost dockets, entries, or papers may have the entry restored on the 
docket of the justice making the same, or his successor in office, or may 
have the paper or papers supplied by the justice with whom they were 
filed, or his successor in office, to take effect and be in force as if never 
lost or destroyed, by filing with the justice, or his successor in office, a 
petition verified by the affidavit of the person in interest, or of his agent 
or attorney, setting forth as nearly as possible a particular description 
of the lost or destroyed entry or paper, and if a judgment, note, or bond, 
stating the amount due thereon, with the rate of interest, and date, as 
near as may be, when the interest began to run, and stating that the 
judgment, note, or bond has not been paid, vacated, or in any manner 
satisfied or discharged, and causing a summons to be issued thereon, 
made returnable and served as in the case of ordinary suits before a 
justice. 

(b) Upon the return day of the summons, if it shall appear that 
service thereof has been duly made, and the persons summoned shall 
fail to appear, and the justice shall be satisfied of the truth of the 
petition, judgment by default shall be rendered thereon restoring the 
docket entry, or supplying such papers as may have been lost, in which 
proceeding the plaintiff shall pay all the costs. However, if the defen- 
dant in the petition, or any person as his agent or attorney, shall appear 
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and on oath deny the statements or any material part thereof, the 
justice shall cause the facts in issue to be tried as in other actions. If 
judgment is given for the plaintiff, he shall recover all his costs. 

(c) Executions and all other process necessary and proper in other 
judgments and proceedings before justices shall be issued for the 
enforcement of any lost or destroyed judgment or papers, with the same 
effect as if the judgment or papers had not been lost or destroyed. 

History. Acts 1879, No, 70, §§ 1-3, p. Dig., §§ 8425-8427; A.S.A. 1947, §§ 26- 
92; C. & M. Dig., §§ 6463-6465; Pope's 1401 — 26-1403. 

Subchapter 2 — Justices 

SECTION. SECTION. 

16-19-201. Refusal to act. 16-19-205. Seal. 

16-19-202. Entries on docket — Opening 16-19-206. Disqualification of judges. 

for inspection. 16-19-207. Vacating of office upon re- 

16-19-203. Maintenance of record books moval from precinct. 

- Turning over records 16 _ 19 _ 2 08. Resignation, 
and papers to successors. 

16-19-204. Succession to office upon jus- 
tice's death. 



Effective Dates. Acts 1868 (Adj. Sess.), Acts 1873, No. 135, § 127: effective on 

No. 5, § 25: effective on passage. passage. 

Acts 1871, No. 64, § 5: effective 30 days 
after passage. 

RESEARCH REFERENCES 

ALR. Disqualification of judge because Malicious prosecution: defense of acting 

of assault or threat against him by party on advice of justice of the peace. 48 ALR 

or person associated with party. 25 ALR 4th 250. 
4th 923. 



16-19-201. Refusal to act. 

If any justice of the peace refuses to act in any criminal matter 
brought before him, or refuses to issue any criminal process when 
properly demanded, or refuses to issue process in any civil case when 
the legal fee for issuing the process has been tendered, he shall be 
deemed guilty of a misdemeanor in office and shall pay to the party 
injured any sum not less than ten dollars ($10.00), to be recovered by a 
civil action. 

History. Rev. Stat., ch. 86, § 14; C. & 
M. Dig., § 2822; Pope's Dig., § 3540; 
A.S.A. 1947, § 26-121. 
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16-19-202. Entries on docket — Opening for inspection. 

(a) Every justice of the peace shall keep a docket, in which shall be 
entered in chronological order, with the proper date of each act done: 

(1) The title of each cause; 

(2) A brief statement of the nature and amount of the plaintiff's 
demand, and the defendant's setoff, if any, giving the date of each where 
dates exist; 

(3) The issuing of the process and return thereon; 

(4) The appearance of the respective parties; 

(5) Every adjournment, stating at whose instance and for what time; 

(6) The trial, and whether by a justice or a jury; 

(7) The verdict and judgment; 

(8) The execution, to whom delivered, and the amount of debt, 
damages, and costs endorsed thereon; 

(9) The giving of a transcript for filing in the clerk's office, or for 
setoff, if one is given; 

(10) A note of all motions made, and whether refused or granted; and 

(11) An itemized statement of all costs in the case. 

(b) The docket shall be open to the inspection of any party interested, 
or his agent or attorney. 

History. Acts 1873, No. 135, § 4, p. Dig., §§ 8370, 8371; A.S.A. 1947, § 26- 
430; C. & M. Dig., §§ 6408, 6409; Pope's 120. 

CASE NOTES 

Analysis evidence of those facts and may be dis- 

-j, . -. . , proved. Jones v. Terry, 43 Ark. 230 (1884); 

Entry of judgment. Vigart y Bush> 46 ^ ^ (lg85); Leyy y 

evidence. Ferguson Lumber Co., 51 Ark. 317, 11 

Entry of Judgment. S.W. 284 (1888); Smith v. Finley, 52 Ark. 

The fact that the justice of the peace 373, 12 S.W. 782 (1889); Townsly-Myrick 

entered a judgment on an ordinary tablet Dry Goods Co. v. Fuller, 58 Ark. 181, 24 

which he used for that purpose, instead of S.W. 108 (1893). 

the docket, did not invalidate the judg- The fact that a criminal proceeding be- 
ment. Price v. Shope, 212 Ark. 420, 206 fore a justice has been dismissed must be 
S.W.2d 752 (1947). shown by the judgment of dismissal en- 
Evidence tered in the justice's docket or the minutes 

Docket entries of a justice are quasi of his proceedings; oral proof of such judg- 

records and, when certified, are receivable ™ ent n 1S not , competent until a sufficient 

in evidence. Gates v. Bennett, 33 Ark. 475 foundation has been laid for such proof by 

(1878). a showing that the justice kept no docket 

Recitals in the records of justices of the or that the docket has been lost. Twist v. 

peace of jurisdiction, either of the parties Mullinix, 126 Ark. 427, 190 S.W. 851 

or subject matter, are only prima facie (1916). 
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16-19-203. Maintenance of record books — Turning over records 
and papers to successors. 

(a) The county court of each county shall, upon the application of any 
justice of the peace, furnish the justice with two (2) good and substan- 
tial leather bound books, of at least six (6) quires each, to be used as 
civil and criminal dockets. However, all justices of the peace or other 
persons having in their possession, or entitled to receive from their 
predecessor in office, blank books as contemplated in this section shall 
not be entitled to receive such blank books from the county clerk. 

(b) Each justice of the peace shall turn over to his successor in office 
all books and papers belonging to his office, and shall take the receipt 
of his successor therefor in duplicate, and file one (1) copy thereof in the 
county clerk's office. 

(c) Any person or officer failing to comply with the provisions of this 
section shall be guilty of a misdemeanor and be fined in any sum not 
less than ten dollars ($10.00) nor more than one hundred dollars ($100). 

History. Acts 1871, No. 64, §§ 1-3, p. Dig., §§ 8352-8354; A.S.A. 1947, §§ 26- 
312; C. & M. Dig., §§ 6390-6392; Pope's 108 — 26-110. 

16-19-204. Succession to office upon justice's death. 

(a) Whenever a justice of the peace in any township dies, his 
executors or administrators shall, as soon as a successor to such justice 
shall be commissioned and qualified, deliver to the successor his docket, 
records, books, and every official paper pertaining to his office. The 
justice to whom the docket, records, books, and papers are delivered 
shall have the full power and authority to do every official act which the 
justice to whose office he shall have succeeded might or could have done. 

(b) Until every vacancy contemplated by this section has been filled, 
any justice of the peace of the same township to whom the records, 
books, and papers are delivered may hear and determine cases already 
commenced by another justice and shall also have power to issue 
execution, when judgment has already been rendered, in the same 
manner as though the cases and judgments rendered had been origi- 
nally commenced before him. The justice shall return the paper and 
docket delivered to him for that purpose to those having the legal 
custody thereof. 

(c) Whenever the docket, books, and papers of any justice of the 
peace are delivered to his successor in office, according to the provisions 
of subsection (a) of this section, the successor shall have the power to 
hear and determine cases already commenced and to issue execution 
upon judgments rendered by his predecessor, in the same manner and 
with like effect as though such cases and judgments rendered had been 
originally commenced before the successor. 

(d) On the receipt of the records, books, and papers, the justice shall 
give to the person delivering them a receipt therefor, which receipt shall 
specify the books and papers so delivered and which shall be filed in the 
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office of the clerk of the circuit court of the county in which the justice 
may reside. 

(e) It shall be the duty of the justice to whom the docket of any former 
justice of the peace has been delivered, according to the provisions of 
this section, as soon as the unfinished business upon the docket is 
disposed of, to file the docket with the clerk of the county court of the 
county in which the justice may reside. 

(f) If his executor or administrator fails to deliver the justice's docket 
and other papers as required by subsection (a) of this section, the 
executor or administrator shall forfeit and pay any sum not less than 
ten dollars ($10.00) nor more than one hundred dollars ($100), one-half 
(V2) thereof for the use of the person who shall sue for the amount, and 
one-half (V2) for the use of the county, to be recovered by a civil action 
on the statute, in the name of any person who shall sue for the amount. 

History. Acts 1843, §§ 2, 3, 5-9, p. 47; A.S.A. 1947, §§ 26-111 — 26-113, 26-115 
C. & M. Dig., § 6391; Pope's Dig., § 8353; — 26-118. 

CASE NOTES 

Analysis Identifying Record of Judgment. 

n , . r • j . Testimony of a stranger identifying a 

Correction of judgment. , ».*: . ■, , % . ,. 'T?, 

T , ,.n. J 3 r -j record 01 the judgment of a justice of the 

Identifying record of judgment. . . j , . & .,, ,, J , „ 

peace is inadmissible in the absence of 

Correction of Judgment. any explanation why neither the justice of 

A judgment of a justice may be corrected the peace who rendered the alleged judg- 

by his successor in office by a nunc pro ment nor his successor in office was 

tunc order. Gates v. Bennett, 33 Ark. 475 present to identify the record. Junior v. 

(1878). State, 76 Ark. 483, 89 S.W. 467 (1905). 

16-19-205. Seal. 

(a) All justices of the peace are required to provide themselves with 
a seal, which shall state the name of the justice and the township, 
county, and state in which the justice was elected. 

(b) The justice's seal shall be affixed to every acknowledgment of any 
and every instrument for the conveyance of land or an estate therein 
which the justice is by law authorized to execute or sign. 

History. Acts 1939, No. 182, §§ 1, 2; 
A.S.A. 1947, §§ 26-105, 26-106. 

CASE NOTES 

Applicability. those for conveyances affecting land. 

This section has no applicability to ac- Tollett v. Knod, 210 Ark. 781, 197 S.W.2d 
knowledgments to instruments other than 744 ( 1946). 



16-19-206 
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16-19-206. Disqualification of judges. 

No judge of the circuit court, judge of the county court, judge of the 
court of probate, or justice of the peace shall sit on the determination of 
any cause or proceeding in which he is interested, or related to either 
party within the fourth degree of consanguinity or affinity, or shall have 
been of counsel, without the consent of the parties. 



History. Rev. Stat., ch. 43, § 24; C. & 
M. Dig., §§ 2107, 6400; Pope's Dig., 
§§ 2711, 8362; A.S.A. 1947, § 22-113. 

Publisher's Notes. Rev. Stat., ch. 43, 



§ 24, is also codified as §§ 16-13-214, 16- 
13-312, 16-14-103, and 16-15-111. 

Cross References. Computing degrees 
of consanguinity, § 28-9-212. 



RESEARCH REFERENCES 



Ark. L. Rev. Brill, The Arkansas Code 
of Judicial Conduct, 35 Ark. L. Rev. 247. 



CASE NOTES 



Analysis 

Purpose. 

Presumption. 

Relationship. 

Purpose. 

This section and § 16-13-101 tend to 
carry out the intention of Ark. Const., Art. 
7, § 20. Mears v. Hall, 263 Ark. 827, 569 
S.W.2d 91 (1978). 

Presumption. 

Where the record fails to show that the 
court acted on a suggestion of disqualifi- 
cation, it will be presumed that he found 
that he was not disqualified. Davis v. 
Atkinson, 75 Ark. 300, 87 S.W. 432 (1905). 

Relationship. 

The husband of the aunt is related to 
the husband of her niece within the fourth 
degree of affinity. Kelly v. Neely, 12 Ark. 
657, 56 Am. Dec. 288 (1852). 

An application to the Supreme Court, in 
the first instance, for a writ of certiorari to 
a justice of the peace because the circuit 
judge is of kin to the petitioner, and dis- 



qualified, should show how he was re- 
lated. Ex parte Allston, 17 Ark. (4 Barber) 
580 (1856). 

When a party to an action, knowing that 
the justice before whom the action is 
pending is related to the opposing party, 
permits judgment to go by default and 
appeals to the circuit court, he will be held 
to have waived the disqualification. Mor- 
row v. Watts, 80 Ark. 57, 95 S.W. 988 
(1906). 

When the relationship is within the 
proscribed limits, neither the frequency of 
contact nor the closeness of the individu- 
als bears on the result. Morton v. Benton 
Publishing Co., 291 Ark. 620, 727 S.W2d 
824 (1987). 

Where one spouse's relationship with a 
judge comes within the prohibition of Ark. 
Const., Art. 7, § 20, this section, and 
§§ 16-13-214, 16-13-312, 16-14-103, or 16- 
15-111, the other spouse shares the same 
degree of relationship by affinity to the 
judge. Morton v. Benton Publishing Co., 
291 Ark. 620, 727 S.W2d 824 (1987). 

Cited: Braswell v. Gehl, 263 Ark. 706, 
567 S.W2d 113 (1978). 



16-19-207. Vacating of office upon removal from precinct. 

When justices of the peace remove from their election precincts, their 
offices are vacated and they are liable to a fine of fifty dollars ($50.00) 
for acting as such after their removal, to be recovered before any justice 
of the peace, for the use of the county. 



19 JUSTICE OF THE PEACE COURTS 16-19-301 

History. Acts 1868 (Adj. Sess.), No. 5, 
§ 6, p. 6; C. & M. Dig., § 6394; Pope's 
Dig., § 8356; A.S.A. 1947, § 26-119. 

16-19-208. Resignation. 

All resignations of justices of the peace shall be in writing and shall 
be addressed to the clerk of the county court, who shall immediately 
inform the Governor of the resignation. 

History. Rev. Stat., ch. 86, § 23; C. & 
M. Dig., § 6396; Pope's Dig., § 8358; 
A.S.A. 1947, § 26-107. 

Subchapter 3 — Constables 

SECTION. SECTION. 

16-19-301. Peacekeeping duties and au- sureties — Relief from lia- 

thority — Neglect of duty. bility. 

16-19-302. Proceedings against consta- 16-19-305. Continuance in office upon di- 

bles upon default. vision of township. 

16-19-303. Removal from office. 16-19-306. Restriction on constables' au- 

16-19-304. Failure to pay moneys col- thority to appoint depu- 

lected — Responsibility of ties. 



Cross References. Payment of funds of the state should not be impeded or 

into county treasury, § 26-39-201. delayed; and for said reasons it is declared 

Effective Dates. Acts 1873, No. 135, that an emergency exists and this act 

§ 127: effective on passage. being necessary for the immediate preser- 

Acts 1941, No. 12, § 3: approved Jan. vation of the public peace, health and 

30, 1941. Emergency clause provided: "It safety, shall be in full force and effect from 

is hereby ascertained and declared that and after its passage." 
law enforcement in the several townships 

RESEARCH REFERENCES 

Am. Jur. 70 Am. Jur. 2d, Sheriff, § 1 et C.J.S. 80 C. J.S., Sheriffs & Constables, 

seq. § 1 et seq. 



16-19-301. Peacekeeping duties and authority — Neglect of 
duty. 

(a) Each constable shall be a conservator of the peace in his township 
and shall suppress all riots, affrays, fights, and unlawful assemblies, 
and shall keep the peace and cause offenders to be arrested and dealt 
with according to law. 

(b) If any offense cognizable before a justice of the peace in his 
township is committed in his presence, the constable shall immediately 
arrest the offender and cause him to be dealt with according to law. 
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(c) Nothing in subsection (a) or subsection (b) of this section shall be 
construed to deprive a constable of authority to serve warrants, 
summons, writs, and other process as provided by law. 

(d) Nothing in this section shall prevent the fresh pursuit by a 
constable of a person suspected of having committed a supposed felony 
in his township, though no felony has actually been committed, if there 
are reasonable grounds for so believing. "Fresh pursuit" as used in this 
section shall not necessarily imply instant pursuit, but pursuit without 
unreasonable delay. 

(e) If it comes to the knowledge of any constable that an offense 
mentioned in this section has been committed in his township, it shall 
be the duty of the constable to present the offender to a justice of the 
peace of the township in order that the offender may be arrested and 
brought to trial as prescribed by law. 

(f) If a constable fails, refuses, or neglects to perform the duties 
imposed upon him by this section, he shall be deemed guilty of a 
misdemeanor, and upon conviction, by indictment in the circuit court, 
shall be fined not less than five dollars ($5.00) nor more than one 
hundred dollars ($100). 

History. Rev. Stat., ch. 29, § 15; Acts 1941, No. 12, §§ 1, 2; A.S.A. 1947, §§ 26- 
1848, §§ 2-4, p. 36; C. & M. Dig., §§ 1448- 210 — 26-213. 
1451; Pope's Dig., §§ 1749-1752; Acts 

CASE NOTES 

Analysis A constable is authorized to make an 

n - arrest and issue a valid citation charging 

Construction; . . one with the offense of driving a motor 

Fowers and duties. vehicle while intoxicated> first offense, 

Construction. which is committed in his presence within 

This section does not conflict with § 16- the township for which he was elected. 

81-301. Reed v. State, 330 Ark. 645, 957 Credit v. State, 25 Ark. App. 309, 758 

S.W.2d 174 (1997). S.W.2d 10 (1988). 

.p , n . Although a constable's general powers 

lowers and Unties. and dutieg are established by this sec tion, 

A constable is a peace officer and, as . ,, , , , ., J . , ' 

such, has authority to arrest offenders * constables authority to engage in the 

against the law; but he is not authorized fr f 8 * P ursuit + °J f cnmm *\. sl J s P ects ' 

to execute a warrant of arrest or other whethe T suspected of committing felonies 

process directed to the sheriff unless dep- <* misdemeanors is derived from § 16- 

utized in the manner provided by law « 1-301. Reed v ^ State, 330 Ark. 645, 957 

Winkler v. State, 32 Ark. 539 (1877). bW - 2d 174 (1997) - 

Constable is required to discharge his Cited: Catlett v - Stewart, 304 Ark. 637, 

duties in a lawful and prudent manner. 804 S.W.2d 699 (1991). 
Whitlock v. Wood, 193 Ark. 695, 101 
S.W.2d 950 (1937). 
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16-19-302. Proceedings against constables upon default. 

(a) A justice of the peace shall, upon the demand of the party injured, 
or his agent, issue a summons against a constable to whom any 
execution has been delivered, or who has received any money upon any 
judgment of the justice, whether with or without execution: 

(1) If the constable fails to make return of the execution according to 
the command thereof; 

(2) If he makes a false return; 

(3) If he fails to have any money collected by him on execution before 
the justice on the return day thereof, ready to be paid over to the party 
entitled thereto, or the receipt of such person therefor; or 

(4) If he fails to pay over on demand to the person entitled thereto, or 
his agent, any money received by him in payment of any judgment. 

(b) The summons shall require the constable to appear before the 
justice at a place and time to be specified therein, not exceeding ten (10) 
days, and show cause why an execution should not be issued against 
him for the amount due upon the execution placed in his hands, or for 
the amount received by him upon the judgment, according to the nature 
of the case. The summons shall be served at least four (4) days before 
the return day thereof and may in other respects be executed in the 
same manner as an original summons. 

(c) If the constable fails to appear, or if he appears but fails to show 
good cause in reply to the matters alleged against him, the justice shall 
render judgment against him for the amount due on the execution, or 
for the amount received by him without execution, according to the 
nature of the case, together with interest thereon, at the rate of one 
hundred percent (100%) per annum, from the time the execution ought 
to have been returned, and from the time the money ought to have been 
had before the justice ready to be paid over to the parties entitled 
thereto, or from the time the money was received on the judgment 
without execution, or was demanded by the party or his agent. 

(d) Any process issued against any constable shall be served and 
executed by a special deputy, who shall be appointed by the justice for 
that purpose and who shall have the same power to execute and return 
such process as a constable, and whose return shall be sworn to. 

(e) Upon a judgment against a constable pursuant to this section, 
there shall be no stay of execution, but an appeal may be had as in other 
cases and with like effect. 

(f) The party injured may proceed against the constable as provided 
in this section or may institute a suit against him on his official bond. 
When proceeding on the constable's official bond, the injured party shall 
be entitled to the same recovery as upon a summons against the 
constable. 

History. Acts 1873, No. 135, §§ 88-94, Dig., §§ 8468-8473; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6506-6511; Pope's 1501 — 26-1507. 
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CASE NOTES 

Jurisdiction. diction as the amount in controversy ex- 

Where a constable was sued before a ceeded the jurisdictional amount, 

justice of the peace for a false return on Merfield v. Burke tt, 56 Ark. 592, 20 S.W. 

execution, the justice was without juris- 523 (1892). 

16-19-303. Removal from office. 

(a) If any constable fails to pay over any money collected by him after 
demand is made, or fails to return any execution or other process within 
the time specified in the process, or fails or neglects to perform any 
other duty required by law, he shall be removed from office by the 
county court on motion on charges exhibited against him. 

(b) A copy of the charges, together with notice of the time of hearing 
the charges, shall be served on the constable at least five (5) days before 
the commencement of the term of the court at which the motion is 
made, which may be served in the same manner as a summons, and by 
any person over the age of twenty-one (21) years who would be a 
competent witness. 

History. Rev. Stat., ch. 29, §§ 19, 20; §§ 1754, 1755; A.S.A. 1947, §§ 26-1508, 
C. & M. Dig., §§ 1453, 1454; Pope's Dig., 26-1509. 

16-19-304. Failure to pay moneys collected — Responsibility of 
sureties — Relief from liability. 

(a) If any constable receives from any person any bonds, bills, notes, 
or accounts for collection and gives his receipt therefor in his official 
capacity, and fails to pay to that person on demand the amount he may 
have collected, and fails to return the bonds, bills, notes, or accounts, if 
they have not been collected, the constable and his securities shall be 
responsible on his official bond for the amount of the bonds, bills, notes, 
or accounts not paid over or returned. 

(b) No constable shall be responsible for any bond, bill, or note for 
which he may have given his receipts and on which suit may have been 
brought. 

History. Rev. Stat., ch. 29, §§ 21, 22; §§ 1756, 1757; A.S.A. 1947, §§ 26-1510, 
C. & M. Dig., §§ 1455, 1456; Pope's Dig., 26-1511. 

16-19-305. Continuance in office upon division of township. 

If any township is divided, the constable in office at the time of the 
division shall continue in office and be constable of the township in 
which he resides. 

History. Rev. Stat., ch. 29, § 23; C. & 
M. Dig., § 1457; Pope's Dig., § 1758; 
A.S.A. 1947, § 26-207. 
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16-19-306. Restriction on constables' authority to appoint dep- 
uties. 

Constables in the various townships in this state shall have no 
authority to appoint deputies. 

History. Acts 1977, No. 358, § 2; A.S.A. deleted the former second and third sen- 
1947, § 26-206.1; Acts 1999, No. 6, § 1. tences. 
Amendments. The 1999 amendment 

Subchapter 4 — Jurisdiction and Venue 



SECTION. 

16-19-401. Jurisdiction in townships hav- 
ing a municipal court. 

16-19-402. Venue generally. 

16-19-403. Joinder of defendants in dif- 
ferent townships — Ser- 
vice of process by consta- 
ble. 

16-19-404. Venue where no justice of the 
peace in township or all 
justices disqualified. 

16-19-405. Venue where defendants re- 
siding in different coun- 
ties. 

16-19-406. Change of venue to another 
justice upon showing of in- 
terest or prejudice. 

16-19-407. Change of venue from town- 
ship. 



SECTION. 

16-19-408. Improper venue of action. 

16-19-409. Change of venue from justice 
of peace to municipal 
court. 

16-19-410. Additional compensation of 
justices of the peace in 
townships having a munic- 
ipal court. 

16-19-411. Filing of reports of fees and 
costs. 

16-19-412. Improper use of process — 
Granting privileges — 
Failure to report or pay 
over fines. 

16-19-413. [Repealed.] 



Cross References. Change of venue to 
municipal court, § 16-17-218. 

Exclusive, concurrent, and criminal ju- 
risdiction of justices of the peace, Ark. 
Const., Art. 7, § 40. 

Effective Dates. Acts 1873, No. 135, 
§ 127: effective on passage. 

Acts 1875, No. 78, § 2: effective on pas- 
sage. 

Acts 1893, No. 171, § 5: effective on 
passage. 

Acts 1927, No. 60, § 27: approved Feb. 
28, 1927. Emergency clause provided: 
"This act being necessary for the immedi- 
ate preservation of the public peace, 
health and safety, an emergency is de- 
clared to exist for the reason that in cities 
falling within the provisions of this act, 
their now exists much litigation which is 
being handled in justice of peace courts 
which are unable to try the civil and 
criminal cases coming before them in such 
a manner as to render justice, and make 



possible an efficient enforcement of the 
law. It is therefore declared that this act 
shall take effect and be in force from and 
after its passage." 

Acts 1937, No. 216, § 2: Mar. 8, 1937. 
Emergency clause provided: "That this act 
being necessary for the welfare, peace and 
health, an emergency is hereby declared 
to exist, and this act shall take effect and 
be in force from and after its passage and 
approval." 

Acts 1949, No. 224, § 2: approved Mar. 
3, 1949. Emergency clause provided: 
"Whereas, under the present laws limiting 
the venue of actions before justice of the 
peace and municipal courts, considerable 
delay is caused by reason of the fact that 
there exists no procedure for the transfer 
of causes wherein the venue is improper, 
therefore this Act is necessary for the 
immediate preservation of the public 
peace, health and safety and an emer- 
gency is hereby declared to exist and this 
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Act shall be in full force and effect from declared to exist, and this Act being nec- 

and after its passage." essary for the immediate preservation of 

Acts 1983, No. 918, § 16: Mar. 30, 1983. the public peace, health, and safety shall 

Emergency clause provided: "It is hereby be in full force and effect from and after 

found and determined by the Seventy- the date of its passage and approval." 
Fourth General Assembly that the act of Acts 1995, No. 1032, § 13: July 1 1995 

driving a motor vehicle while under the Emergency clause provided: "It is hereby 

influence of intoxicating alcoholic bever- found and determined by the Eightieth 

ages or drugs constitutes a serious and General Assembly, that in order for the 

immediate threat to the safety of all citi- Department of Health to become more 

zensofthis State and that increasing the efficient fa accounting and budget ary 

penalty for this dangerous conduct may practices due to the transfer of the jf^ 

serve as a deterrent to such behavior. of ^^ and D Abuge Preventi 

Further, it is found that increased income „i,«„„ M • , . * ■> _, , j 

derived from the levying of such penalties &Sf ^nds are needed; and 

can best be utilized to provide immediate tha * ** P ro ™ s ° f ^ Act provide 

alcohol and drug safety and rehabilitation such changes. Therefore, an emergency is 

and treatment programs both to prevent hereby declared to exist and this Act being 

an increase in the use of intoxicating necessary for the immediate preservation 

alcoholic beverages and drugs and to re- ? f the P^ c Peace, health and safety shall 

habilitate persons convicted of related of- be in full force and effect from and after 

fenses. Therefore, an emergency is hereby y ' iyy5 - 

CASE NOTES 

Cited: Griffin v. State, 297 Ark. 208, 
760 S.W.2d 852 (1988). 



16-19-401. Jurisdiction in townships having a municipal court. 

(a) Justices of the peace in the townships subject to this act shall 
have original jurisdiction coextensive with the county. 

(b) The jurisdiction of justices of the peace shall be: 

(1) Concurrent with the municipal courts and exclusive of the circuit 
court in all matters of contract where the amount in controversy does 
not exceed the sum of one hundred dollars ($100), excluding interest; 

(2) Concurrent with the municipal courts and with the circuit court 
in matters of contract where the amount in controversy does not exceed 
the sum of three hundred dollars ($300), exclusive of interest; 

(3) Concurrent with the municipal courts and with the circuit court 
in suits for the recovery of personal property where the value of the 
property does not exceed the sum of three hundred dollars ($300); 

(4) Concurrent with the municipal courts and with the circuit court 
in all matters of damage to personal property where the amount in 
controversy does not exceed the sum of one hundred dollars ($100). 

(c) Justices of the peace in townships subject to this act shall also 
have jurisdiction to sit as examining courts and commit, discharge, or 
recognize offenders to the court having jurisdiction for further trial, and 
to bind persons to keep the peace or for good behavior, and for purposes 
set out in this section they shall have power to issue all necessary 
process. 
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History. Acts 1927, No. 60, § 17; Pope's 
Dig., § 9913; A.S.A. 1947, § 22-724. 

Publisher's Notes. Acts 1927, No. 60, 
§ 17, is also codified as § 16-17-217. 

Meaning of "this act". Acts 1927, No. 
60, codified as §§ 16-17-201, 16-17-202 
[repealed], 16-17-203 — 16-17-207, 16-17- 



209 — 16-17-215, 16-17-216 [repealed], 
16-17-217, 16-17-218 [superseded], 16-17- 
219 — 16-17-222, 16-17-223 [repealed], 
16-17-224, 16-19-401, 16-19-409 [super- 
seded], and 16-19-410 — 16-19-412. 

Cross References. Jurisdiction of mu- 
nicipal courts, § 16-17-206. 



CASE NOTES 



Analysis 

Criminal offense. 
Evidence. 
Garnishment. 
Presumption. 

Criminal Offense. 

The Arkansas Constitution prohibits 
the City of Springdale from having juris- 
diction over criminal offenses committed 
in Benton County. Sexson v. Municipal 
Court, 312 Ark. 261, 849 S.W.2d 468 
(1993). 

Evidence. 

Evidence dehors the record may be re- 
ceived, when it does not tend to contradict 
the record itself, for the purpose of show- 
ing jurisdiction in the suit. Saint Louis, 



I.M. & S. Ry. v. Lindsay, 55 Ark. 281, 18 
S. W. 59 (1892) (decision under prior law). 

Garnishment. 

In garnishment, jurisdiction is coexten- 
sive with the county. Foster v. Pollock, 173 
Ark. 48, 291 S.W. 989 (1927). 

Presumption. 

Nothing can be presumed which is nec- 
essary to give the justice jurisdiction, but 
where jurisdiction appears on the face of 
the proceedings, mere errors or irregular- 
ities are not subject to collateral attack; 
the attack must go to the jurisdiction. 
Webster v. Daniel, 47 Ark. 131, 14 S.W. 
550 (1886) (decision under prior law). 

Cited: Lovell v. State, 283 Ark. 425, 678 
S.W2d 318 (1984). 



16-19-402. Venue generally. 

(a) Actions cognizable before a justice of the peace, instituted by 
summons or warrant, shall be brought before a justice of the peace in 
the township wherein the defendant resides or is found. If there are 
defendants in different townships, then the action shall be brought in 
the township where any one of the defendants resides or is found. 

(b) Notwithstanding any ether provision of this section, in a town- 
ship having a population of less than three thousand (3,000) as shown 
by the most recent federal census, actions by attachment, actions for 
the recovery of personal property, actions for provisional remedy, and 
all criminal actions and proceedings may be brought before any justice 
of the peace in the county, although in counties where there is a 
municipal court having countywide or districtwide jurisdiction, actions 
by attachment, actions for the recovery of personal property, actions for 
provisional remedy, and all criminal actions, unless brought in, or 
transferred to, the municipal court, shall be tried before a justice of the 
peace in the township where any defendant to the action resides, or in 
the township where the property or money involved is found. 



History. Acts 1873, No. 135, § 2, p. 
430; 1875, No. 78, § 1, p. 187; C. & M. 
Dig., § 6401; Acts 1929, No. 282, § 1; 



1937, No. 216, § 1; Pope's Dig., § 8363; 
A.S.A. 1947, § 26-301. 
Publisher's Notes. Acts 1929, No. 282, 
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§ 2, provided, in part, that this section 
should be cumulative to existing laws. 

CASE NOTES 

Attachment. though no property is found on which to 

A judgment for the amount of the debt levy the writ of attachment. Ribelin v. 

in an attachment suit based on service of Wilks, 135 Ark. 599, 205 S.W. 977 (1918). 

process in the county outside of the town- Cited: Griffin v. State, 297 Ark. 208, 

ship of the justice of the peace is" valid 760 S.W.2d 852 (1988). 

16-19-403. Joinder of defendants in different townships — Ser- 
vice of process by constable. 

If there are several defendants who reside in different townships and 
who are jointly liable to a suit, the suit may be brought in any of the 
townships against all of the defendants. The constable of the township 
in which the suit may be brought shall serve the process in the several 
townships wherein the defendants may reside. 

History. Acts 1873, No. 135, § 2, p. 
430; C. & M. Dig., § 6402; Pope's Dig., 
§ 8364; A.S.A. 1947, § 26-302. 

16-19-404. Venue where no justice of the peace in township or 
all justices disqualified. 

Whenever there is no justice of the peace within the township where 
any suit cognizable before a justice ought to be brought, or when all the 
justices of the township are interested in any such suit or otherwise 
disqualified by law from trying the suit, every such suit may be brought 
before a justice in the same county. 

History. Acts 1873, No. 135, § 3, p. 
430; C. & M. Dig., § 6403; Pope's Dig., 
§ 8365; A.S.A. 1947, § 26-303. 

16-19-405. Venue where defendants residing in different coun- 
ties. 

In any civil action cognizable before any justice of the peace in a 
township of the county in which any of the defendants resides suit may 
be brought before any justice of the peace in the township of the county 
in which any one of the defendants resides. The summons or other 
process against the other defendants shall issue to any constable in the 
counties in which the other defendants may reside, which summons or 
other process, when served, shall give the justice ^before whomthe^t 
is brought the same jurisdiction he would have if all of the defendants 
resided in his county. 

History. Acts 1893, No. 171, § 1, p. 
301- C. & M. Dig., § 6404; Pope's Dig., 
§ 8366; A.S.A. 1947, § 26-304. 
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CASE NOTES 



appeal from a judgment against him ren- 
dered by that court and also gave an 
appeal bond, he will be held to have en- 
tered his appearance in the circuit court 
and cannot object to want of jurisdiction of 
his person in the lower court. German Inv. 
Co. v. Westbrook, 101 Ark. 124, 141 S.W. 
510 (1911). 

Cited: Peel v. Kelley, 268 Ark. 90, 594 
S.W.2d 11 (1980). 



Analysis 

Improper service. 
Waiver. 

Improper Service. 

Where nonresident defendant was not 
properly served and objected to lower 
courts' assumption of jurisdiction in apt 
time, the judgment against him would be 
reversed and dismissed. Seelbinder v. 
Witherspoon, 124 Ark. 331, 187 S.W. 325 
(1916). 

Waiver. 

Where the defendant in an action before 
a justice of the peace filed an affidavit for 

16-19-406. Change of venue to another justice upon showing of 
interest or prejudice. 

(a) Either party in a suit before a justice of the peace may take a 
change of venue from one justice of the peace to another in the same 
township, but it shall be the duty of the party so applying, before the 
commencement of the trial, to file an affidavit among the papers in the 
action alleging that the justice is a material witness for the affiant, or 
of near relation to the other party, or so prejudiced against the affiant 
that he cannot obtain a fair and impartial trial before that justice. The 
justice shall thereupon transmit all the original papers in the case and 
a certified transcript of the proceedings to the nearest justice of the 
peace in the same township, who shall proceed in the case in the same 
manner as if the suit had originally been commenced before him. 

(b) If there is no other justice of the peace in the township competent 
to try the case, it shall be certified to the nearest justice in any adjoining 
township, who shall try and determine the case in the same manner as 
if the parties were residents of his township and the suit had been 
originally commenced before him. 

(c) Notwithstanding any other provision of this section, the same 
party shall not be allowed to file an affidavit pursuant to this section 
against two (2) justices in the same case. 



History. Acts 1873, No. 135, §§ 20, 21, 
p. 430; C. & M. Dig., §§ 6418, 6419; Pope's 



Dig., §§ 8380, 8381; A.S.A. 1947, §§ 26- 
306, 26-307. 



CASE NOTES 



Analysis 

Applicability. 

Waiver of disqualification. 

Applicability. 

Where a mayor of a town in a prohibi- 



tion district institutes a summary pro- 
ceeding for the destruction of liquors kept 
therein for sale contrary to law, he is 
acting as mayor and not as "ex officio" 
justice of the peace, and this section is not 
applicable. Betts v. Ward, 79 Ark. 146, 95 
S.W. 148 (1906). 
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Waiver of Disqualification. will be held to have waived that disquali- 

When a party to an action, knowing that fication. Morrow v. Watts, 80 Ark. 57, 95 

the justice before which the action is pend- S.W. 988 (1906). 

ing is related to the opposing party, per- Cited: Peel v. Kelley, 268 Ark. 90, 594 

mits the judgment to go by default and S.W.2d 11 (1980). 
afterward appeals to the circuit court, he 

16-19-407. Change of venue from township. 

(a) Either party, at the calling of a cause before a justice of the peace, 
may make an affidavit to the effect that he verily believes he cannot 
obtain a fair and impartial trial in the township in which the action is 
pending and may include in his affidavit one (1) township in addition to 
the one in which the action is pending, and the opposite party may, 
without affidavit, object to the same number of townships to which the 
party making the application has objected. Thereupon, it shall be the 
duty of the justice to make an order for the change of venue to a justice 
in a township to which there is no valid objection and which is in his 
judgment most convenient to the parties and their witnesses. The 
justice shall then transmit, without delay, the original papers in the 
case and a transcript of the proceedings to the justice to whose court the 
venue is changed, for which the transmitting justice shall receive five 
cents (5g0 per mile to and from the office of the justice to whom the 
cause is transmitted, which shall be taxed and collected as other costs 
in the case, together with his costs for making out the transcript. 

(b) If the justice of the peace to whom the papers are so transferred 
cannot immediately, upon the reception and filing of the papers, proceed 
to try the case, it shall be his duty at once to fix a time therefor, of which 
all parties shall take notice. 

History. Acts 1873, No. 135, §§ 22, 23, Dig., §§ 8382, 8383; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6420, 6421; Pope's 308, 26-309. 

16-19-408. Improper venue of action. 

(a) Whenever an objection is made by a defendant in any action 
cognizable before a justice of the peace or a municipal court, instituted 
by summons or warrant, or in an action by an attachment, an action for 
the recovery of personal property, an action by provisional remedy, or in 
any criminal action or proceeding, that the action was brought before a 
justice of the peace or a municipal court wherein the venue is improper 
under the laws of the State of Arkansas, the court shall immediately 
hear proof on the question. If it is established by proof that the venue 
is improper, then all further proceedings shall be discontinued and the 
justice of the peace or clerk of the municipal court shall transmit to a 
justice of the peace or municipal court wherein the venue is proper all 
the original papers in the case, including the bail bond, if there is any. 

(b) If the defendant is in custody, he shall be taken and delivered 
before the justice of the peace or the municipal court, and the bail, if 
any, shall be liable for the appearance of the defendant in the court to 
which the papers are transmitted. 
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(c) The court to which the papers are transmitted shall proceed to try 
the action in all respects as if the action had been originally brought to 
the court. 

History. Acts 1949, No. 224, § 1; 
A.S.A. 1947, § 26-310. 

RESEARCH REFERENCES 

Ark. L. Rev. Acts 1949 General Assem- 
bly — Act 224 Change of Venue in Inferior 
Courts, 3 Ark. L. Rev. 359. 

16-19-409. Change of venue from justice of peace to municipal 
court. 

(a) In any case, either civil or criminal, brought before a justice of the 
peace in any township in the county wherein a municipal court exists, 
the judge may grant a change of venue to the municipal court, upon 
defendant's motion and a showing of good cause, without the prepay- 
ment or tender of any fees. Upon granting of the motion, the justice of 
the peace shall have no further jurisdiction in the case, except for the 
purpose of preparing a transcript for the municipal court. 

(b) In the event of any change of venue from a justice of the peace to 
a municipal court in the counties where more than one (1) municipal 
court exists, the case shall be transferred to the nearest municipal court 
geographically in the county. 

(c) In no event shall any change of venue lie from any municipal 
court to any justice of the peace in either civil or criminal cases. 

History. Acts 1989 (3rd Ex. Sess.), No. section was derived from Acts 1927, No. 

55, § 1. 60, § 21; Pope's Dig., § 9917; Acts 1961, 

A.C.R.C. Notes. Former § 16-19-409, No. 178, § 1; A.S.A. 1947, § 22-725. 

concerning change of venue from justice of Publisher's Notes. Acts 1989 (3rd Ex. 

peace to municipal court, is deemed to be Sess.), No. 55, § 1, is also codified as 

superseded by this section. The former § 16-17-218. 

CASE NOTES 

Analysis City Court. 

Constitutionality. . Jurisdiction ofcity court like that of the 

p., f J justice of peace, is subject to a motion to 

i y cour . transfer to municipal court when a state 

Mayo r^court offense is involved, and upon the filing of a 

Proh'h'f n motion to take a change of venue, jurisdic- 

RpniiP«V° ti° n is withdrawn from the city court. City 

IWJquesi ' Court v. Tiner, 292 Ark. 253, 729 S.W.2d 

Constitutionality. 399 (1987). 

Divestment of jurisdiction from the city Mandamus. 

court is not contrary to Ark. Const., Art. 7, Mandamus is the proper remedy to com- 

§ 43, which gives the General Assembly pel justice of the peace to transfer case to 

authority to set jurisdiction of corporation municipal court when motion is filed, 

courts. City Court v. Tiner, 292 Ark. 253, Brickell v. Guaranty Loan & TYust Co., 

729 S.W.2d 399 (1987). 192 Ark. 652, 93 S.W.2d 656 (1936). 
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Mayors Court. tion. City Court v. Tiner, 292 Ark. 253, 729 

The jurisdiction of the mayor's court, S.W.2d 399 (1987). 
like that of the justice of the peace, is 

subject to a motion to transfer to munici- Request. 

pal court when a state offense is involved. The defendant charged with a misde- 

Russell v. Miller, 253 Ark. 583, 487 S.W.2d meanor before a justice of the peace may 

617 (1972). have a trial in the municipal court only by 

This section does not automatically al- requesting a change of venue to that 

low change of venue away from a mayor's court. Lee v. Watts, 243 Ark. 957, 423 

court, as § 16-88-101 also applies. S.W.2d 557 (1968). 

McKnight v. Newkirk, 256 Ark. 342, 507 Cited . Overton v. Alston, 199 Ark. 96, 

S.W.2d 98 (1974). 132 s.W.2d 834, 133 S.W.2d 442 (1939); 

Prohibition. Griffin v. State, 297 Ark. 208, 760 S.W.2d 

Writ of prohibition held proper where 852 (1988). 
trial court was entirely without jurisdic- 

16-19-410. Additional compensation of justices of the peace in 
townships having a municipal court. 

A justice of the peace in a township subject to this act shall receive as 
compensation for his services the sum of twenty-five dollars ($25.00) 
per year, in equal quarterly installments, payable by the county, in 
addition to the compensation provided for by Acts 1875, No. 55, § 76 
[repealed], and such fees as are allowed to justices of the peace by law 
for solemnizing marriages, taking and certifying acknowledgments of 
instruments, and attending to the duties of coroner, and for service in 
relation to estrays. 

History. Acts 1927, No. 60, § 18; Pope's Meaning of "this act". See note to 
Dig., § 9914; A.S.A. 1947, § 22-726. § 16-19-401. 

Publisher's Notes. Acts 1927, No. 60, 
§ 18, is also codified as § 16-17-219. 

16-19-411. Filing of reports of fees and costs. 

Justices of the peace in townships subject to this act shall, on or 
before the first day of county court, at each term thereof, file in the office 
of the county clerk a report, under oath, of all fees and costs taxed and 
collected in civil actions during the preceding quarter, giving the title of 
the cause and attaching to the report receipts of the county treasurer of 
all fees and costs collected during the period. 

History. Acts 1927, No. 60, § 22; Pope's Meaning of "this act". See note to 
Dig., § 9918; A.S.A. 1947, § 22-727. § 16-19-401. 

Publisher's Notes. Acts 1927, No. 60, 
§ 22, is also codified as § 16-17-220. 
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16-19-412. Improper use of process — Granting privileges — 
Failure to report or pay over fines. 

Any municipal judge, or any justice of the peace in townships subject 
to this act, who makes use, directly or indirectly, of the process of his 
own court, either as a party litigant or in interest or as an attorney or 
agent for any party litigant or in interest, or who offers or gives by way 
of remission of fees or otherwise any pecuniary inducements to the 
instituting or maintaining of any suits, prosecutions, or proceedings in 
his court, and any justice of the peace, or constable in townships subject 
to this act, or sheriffs in counties subject to this act, or clerks of the 
municipal court, or chief of police in any city subject to this act, who 
fails to report or pay over fines, penalties, forfeitures, fees, or costs 
collected by him, shall be deemed guilty of a misdemeanor and, on 
conviction for each of these offenses, shall be punished by a fine of not 
less than fifty dollars ($50.00) nor more than five hundred dollars 
($500). A conviction under this section shall work a forfeiture of office. 
Notwithstanding any other provision of this section, sheriffs and 
constables may retain the fees and costs due them out of each cause. 



History. Acts 1927, No. 60, § 23; Pope's 
Dig., § 9919; A.S.A. 1947, § 22-728. 

Publisher's Notes. Acts 1927, No. 60, 
§ 23, is also codified as § 16-17-221. 



Meaning of "this act* 

§ 16-19-401. 



See note to 



16-19-413. [Repealed.] 



A.C.R.C. Notes. Pursuant to § 1-2- 
207, the amendment to this section by 
Acts 1995, No. 1032, §§ 4 and 9, was 
superseded by the repeal of this section by 
Acts 1995, No. 1256. 

Publisher's Notes. This section, con- 
cerning disposition of additional court 



costs imposed by § 5-65-113 [repealed], 
was repealed by Acts 1995, No. 1256, 
§ 20, as amended by Acts 1995 (1st Ex. 
Sess.), No. 13, § 4. The section was de- 
rived from Acts 1983, No. 918, § 1; A.S.A. 
1947, § 75-2531; Acts 1995, No. 1032, 
§§ 4, 9. 



Subchapter 5 — Process 



SECTION. 

16-19-501. Authority to issue subpoenas. 

16-19-502. Payment in advance for issu- 
ance of process. 

16-19-503. Service of process by constable 
— Fees. 

16-19-504. Vacancy in constable's office — 
Service by constable of ad- 



SECTION. 

joining township — Mile- 
age fees. 

16-19-505. Appointment of special agents 
to execute process — En- 
dorsement on writ. 

16-19-506. Manner of service and return. 



Effective Dates. Acts 1845, § 3, p. 46: Acts 1875, No. 77, § 53: effective on 

effective on passage. passage. 

Acts 1873, No. 135, § 127: effective on Acts 1893, No. 171, § 5: effective on 

passage. passage. 
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16-19-501. Authority to issue subpoenas. 

Justices of the peace shall have the same power to issue subpoenas 
for witnesses in civil and criminal actions pending before them and in 
preliminary examinations being heard by them, where such witnesses 
reside outside of their counties, as is given by law in similar cases to the 
circuit court. 

History. Acts 1893, No. 171, § 2, p. Dig., §§ 4170, 8367; A.S.A. 1947, § 26- 
301; C. & M. Dig., §§ 3322, 6405; Pope's 508. 

16-19-502. Payment in advance for issuance of process. 

In all civil cases before a justice of the peace, the same advance 
payments shall be made, or bond and security given, as are provided for 
clerks for the issuance of any writ or process. 

History. Acts 1875, No. 77, § 35, p. 
167; C. & M. Dig., § 4602; Pope's Dig., 
§ 5691; A.S.A. 1947, § 26-509. 

16-19-503. Service of process by constable — Fees. 

(a)(1) The summons and other process mentioned in § 16-19-405 and 
the subpoenas mentioned in § 16-19-501 shall be directed to and shall 
be served by any constable in the county in which the party or parties 
to be served reside. The constables are given as full powers to serve 
such process as they are given by law to serve the process of justices of 
the peace of their own county. 

(2) Each constable may execute civil process throughout the county. 

(b) In no case shall the constable be allowed mileage for the service 
of any process he may serve outside of his township, other than from the 
residence of the defendant in such process to the nearest justice of the 
peace in the township in which that defendant resides. 

History. Rev. Stat., ch. 29, § 26; Acts §§ 1458, 6406; Pope's Dig., §§ 1759,8368; 
1893, No. 171, § 3, p. 301; C. & M. Dig., A.S.A. 1947, §§ 26-502, 26-505. 

16-19-504. Vacancy in constable's office — Service by constable 
of adjoining township — Mileage fees. 

(a) When the office of constable in any township becomes vacant by 
death, resignation, refusal or neglect to qualify, or failure to elect, any 
constable of any adjoining township, during the vacancy, shall execute 
and return all process which are issued by any justice of the peace in the 
township where the constable's office is vacant and which are directed 
to him, against any person in the township where the vacancy exists. 

(b) In addition to the fees now allowed by law, the constable shall 
receive for the service of each and every summons or subpoena, or other 
process, except executions, so directed to him, two and one-half cents 
(2^2 #) per mile, going and returning from his own residence to that of 
the person named in the process residing farthest from him. 



33 JUSTICE OF THE PEACE COURTS 16-19-506 

History. Acts 1845, § 1, p. 46; C. & M. 
Dig., § 1459; Pope's Dig., § 1760; A.S.A. 
1947, § 26-503. 

16-19-505. Appointment of special agents to execute process — 
Endorsement on writ. 

Justices of the peace shall have power to appoint special agents to 
execute orders of arrest, attachments, and other provisional remedies 
and the summons which accompanies them, whenever an affidavit is 
filed with the justice by the plaintiff or his agent to the effect that he 
believes that, owing to the absence or difficulty of procuring a proper 
officer, the process or other order cannot be executed without injurious 
delay. In cases where there is no constable in the township, and the 
appointment provided for in this section shall be made, an endorsement 
shall be made on the writ or order and signed by the justice. 

History. Acts 1873, No. 135, § 8, p. Dig., §§ 8376, 8377; A.S.A. 1947, § 26- 
430; C. & M. Dig., §§ 6414, 6415; Pope's 504. 

16-19-506. Manner of service and return. 

(a) The service and return thereto of the process provided for in this 
chapter shall be made in the same manner as in the circuit court, except 
that no service other than is provided for in this chapter shall be made 
by publication, nor shall any return made by anyone other than the 
sheriff, coroner, or constable of the county be valid unless sworn to. 

(b) The service of process shall be by: 

(1) Delivering to the defendant a copy of the summons, and, if he 
refuses to receive it, the offer of it to him shall be a sufficient service; or 

(2) Leaving a copy of such summons at the usual place of abode of the 
defendant with some person who is a member of his family over the age 
of fifteen (15) years; or 

(3) Reading it to and in the presence of the defendant. 

History. Acts 1873, No. 135, §§ 9, 10, p. November 24, 1986, that subsection (a) of 

430; C. & M. Dig., §§ 6416, 6417; Pope's this section was deemed superseded by 

Dig., §§ 8378, 8379; A.S.A. 1947, §§ 26- the Arkansas Rules of Appellate Proce- 

506, 26-507. dure and the Arkansas Rules for Inferior 

A.C.R.C. Notes. The Supreme Court of Courts. 
Arkansas stated in its Per Curiam of 



CASE NOTES 

Delivery to Neighbor. to sustain a judgment. Nelson v. Freeman, 

Delivery of a copy of the summons to a 136 Ark. 396, 206 S. W. 667 (1918). 
neighbor of the defendant was insufficient 
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SECTION. 

16-19-601. Trial by court or jury. 

16-19-602. Adjournment. 

16-19-603. Continuances — Testimony of 
adverse party's witness. 

16-19-604. Jurors — Number and qualifi- 
cations. 

16-19-605. Challenges to jurors. 

16-19-606. Jurors — Oath. 

16-19-607. Jury to hear evidence in a 
body. 

16-19-608. Witnesses generally. 



SECTION. 

16-19-609. Examination of adversary — 
Effect of refusal to submit 
to examination — Applica- 
tion on appeal. 

16-19-610. Witness and juror attendance 
and mileage fees. 

16-19-611. Verdict — Entry on docket. 

16-19-612. Failure of jury to agree — Re- 
trial. 

16-19-613. New trial granted on motion 
— Exception. 



Effective Dates. Acts 1873, No. 135, 
§ 127: effective on passage. 

Acts 1893, No. 71, § 2: effective on pas- 
sage. 



Acts 1893, No. 171, § 5: effective on 
passage. 



16-19-601. Trial by court or jury. 

After the parties appear and the issues have been made up, the 
matters in controversy may be submitted by them to the justice. If a 
jury is demanded by either party, the justice shall order a jury to be 
forthwith summoned and impaneled to try the action. 

History. Acts 1873, No. 135, § 24, p. 
430; C. & M. Dig., § 6431; Pope's Dig., 
§ 8393; A.S.A. 1947, § 26-608. 

CASE NOTES 



Equity. 

A justice may apply equitable doctrines 
to the solution of questions properly com- 
ing within his jurisdiction, but he cannot 



administer the flexible remedies of equity 
jurisprudence. Whitesides v. Kershaw & 
Driggs, 44 Ark. 377 (1884); Thompson v. 
Ogle, 55 Ark. 101, 17 S.W. 593 (1891). 



16-19-602. Adjournment. 

If from any cause, the justice of the peace is unable to attend the trial 
at the time fixed, or if a jury is demanded, the justice may adjourn the 
case for a period not exceeding three (3) days, but shall not make more 
than two (2) adjournments for that cause. 

History. Acts 1873, No. 135, § 14, p. 
430; C. & M. Dig., § 6425; Pope's Dig., 
§ 8387; A.S.A. 1947, § 26-604. 
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16-19-603. Continuances — Testimony of adverse party's wit- 
ness. 

(a) Either party may obtain a postponement of the cause not exceed- 
ing thirty (30) days, on account of the absence of evidence by filing an 
affidavit like that required in § 16-63-402, subject to such terms as the 
court may impose. 

(b) Either party who shall apply for the postponement of a cause 
shall, if required by the adverse party, consent that the testimony of any 
witness of the adverse party who is in attendance be then taken to be 
used on the trial of the cause. 

History. Acts 1873, No. 135, §§ 18, 19, Dig., §§ 8391, 8392; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6429, 6430; Pope's 606, 26-607. 

RESEARCH REFERENCES 

Ark. L. Rev. Continuances in Arkan- 
sas, 4 Ark. L. Rev. 449. 

16-19-604. Jurors — Number and qualifications. 

The jury shall be composed of six (6) jurors who shall be qualified as 
required in the circuit courts. However, a lesser number of jurors may 
be agreed upon by the parties. 

History. Acts 1873, No. 135, § 24, p. 
430; C. & M. Dig., § 6431; Pope's Dig., 
§ 8393; A.S.A. 1947, § 26-608. 

16-19-605. Challenges to jurors. 

(a) In the formation of a jury, each party shall be entitled to three (3) 
peremptory challenges, and any deficiencies in the number of jurors 
summoned, arising from any cause, may be supplied by summoning 
others in their stead. 

(b) In all cases before justices of the peace in this state, it shall be a 
legal cause for challenge that anyone selected as a juror has served as 
a juror in a justice's court in the same county within three (3) months 
prior to the institution of the suit in which the juror is selected. 

History. Acts 1873, No. 135, § 25, p. §§ 4169, 8394, 8395; A.S.A. 1947, §§ 26- 
430; 1893, No. 71, § 1, p. 116; C. & M. 609, 26-610. 
Dig., §§ 3321, 6432, 6433; Pope's Dig., 

RESEARCH REFERENCES 

UALR L.J. Note, Peremptory Chal- Cover Without violating Equal Protec- 
lenges After Purkett v. Elam, 115 S. Ct. tion, 19 UALR L.J. 249. 
1769 (1995): How to Judge a Book By Its 
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Analysis 

Prosecutorial misconduct. 

Standard of review. 

— Racial discrimination. 

Prosecutorial Misconduct. 

Both in this case and in the trial pre- 
ceding Miller v. Lockhart, 861 F. Supp. 
1425 (E.D. Ark. 1994), the prosecutor con- 
sistently and systematically excluded Af- 
rican-Americans from participating as ju- 
rors through the use of peremptory 
challenges. Ford v. Lockhart, 861 F. Supp. 

16-19-606. Jurors — Oath. 



1447 (E.D. Ark. 1994), petition dismissed, 
In re Norris, 38 F.3d 1046 (8th Cir. 1994), 
aff'd sub nom. Ford v. Norris, 67 F.3d 162 
(8th Cir. 1995). 

Standard of Review. 

— Racial Discrimination. 

A constitutional violation involving the 
selection of jurors in a racially discrimina- 
tory manner is a "structural defect" in the 
trial mechanism which cannot be sub- 
jected to a harmless error analysis. Ford v. 
Norris, 67 F.3d 162 (8th Cir. 1995). 



The justice of the peace shall administer to each juror an oath well 

and truly to try the matter in controversy between , plaintiff, and 

, defendant, and a true verdict give according to the evidence, 

unless discharged by the justice of the peace. 

History. Acts 1873, No. 135, § 26, p. 
430; C. & M. Dig., § 6434; Pope's Dig., 
§ 8396; A.S.A. 1947, § 26-611. 

16-19-607. Jury to hear evidence in a body. 

After the jury are sworn, they shall sit together and hear the 
allegations and proofs of the parties, which shall be delivered publicly 
in their presence. 

History. Acts 1873, No. 135, § 27, p. 
430; C. & M. Dig., § 6435; Pope's Dig., 
§ 8397; A.S.A. 1947, § 26-612. 

16-19-608. Witnesses generally. 

(a) Every person offered as a witness, before any testimony shall be 
given by him, shall be duly sworn that the evidence he shall give 

relating to the matter between , plaintiff, and , defendant, 

shall be the truth, the whole truth, and nothing but the truth. 

(b) If a witness, on being produced, shall be objected to as incompe- 
tent, or his testimony, when offered, shall be objected to as irrelevant, 
the objections shall be heard and determined by the justice. 



History. Acts 1873, No. 135, §§ 28, 29, 
p. 430; C. & M. Dig., §§ 6436, 6437; Pope's 



Dig., §§ 8398, 8399; A.S.A. 1947, 
613, 26-614. 



26- 
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16-19-609. Examination of adversary — Effect of refusal to 
submit to examination — Application on appeal. 

(a) Either party may examine the other on oath and for that purpose 
may cause him to be summoned to attend the trial if he resides in the 
county or, if he resides out of the county, may file written interrogatories 
with the court or magistrate before whom the trial is to be had, together 
with an affidavit that he believes the answers to them are necessary to 
his obtaining justice, and cause a copy of the interrogatories to be 
delivered to the party required to answer them, who shall make out, 
swear to, and file with the court or magistrate, on or before the day of 
trial, a plain, direct response to the interrogatories, which may be read 
by either party. 

(b) The court shall render judgment against the party who refuses to 
attend and be examined, when summoned two (2) days before trial, or 
to make proper responses to interrogatories when a copy has been 
delivered to him three (3) days before the trial, when he resides within 
fifty (50) miles of the place of trial, and one (1) additional day for every 
thirty (30) miles he may reside therefrom. However, the court may 
grant further time for attending or answering. 

(c) Subsections (a) and (b) of this section shall apply to circuit courts 
upon the trial of appeals from judgments of justices of the peace. 

History. Acts 1873, No. 135, §§ 30-32, Dig., §§ 8400-8402; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6438-6440; Pope's 616 — 26-618. 

RESEARCH REFERENCES 

Ark. L. Rev. Adverse Party as a Wit- 
ness, 17 Ark. L. Rev. 136. 

16-19-610. Witness and juror attendance and mileage fees. 

(a) The quorum court of any county may, by a majority vote of the 
members thereof, fix the fees payable to witnesses and jurors for 
attendance or service in the justice of the peace court at any sum not to 
exceed five dollars ($5.00) per day. 

(b)(1) Witnesses subpoenaed to attend a justice's court outside of 
their own county as provided in § 16-19-501 shall have the same 
mileage and per diem for attending such courts as is provided by law in 
like cases in the circuit court. 

(2) They shall have the same right to demand and receive their 
mileage and per diem in advance as is provided by law for witnesses 
subpoenaed to attend the circuit court. 

History. Acts 1893, No. 171, § 4, p. Cross References. Witness fees, § 16- 
301; C. & M. Dig., § 6407; Pope's Dig., 43-801 et seq. 
§ 8369; Acts 1959, No. 71, § 1; A.S.A. 
1947, §§ 26-615, 26-622. 
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16-19-611. Verdict — Entry on docket. 

(a) The jurors must all agree to the verdict. 

(b) When the jurors shall have agreed upon their verdict, they shall 
deliver the verdict to the justice publicly, who shall enter it on his 
docket. 

History. Acts 1873, No. 135, §§ 27, 33, Dig., §§ 8397, 8403; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6435, 6441; Pope's 612, 26-619. 

16-19-612. Failure of jury to agree — Retrial. 

Whenever a justice is satisfied that a jury sworn in a cause before 
him, after having been out a reasonable time, cannot agree on their 
verdict, he may discharge them and shall immediately issue a new 
summons for another to appear, at a time therein fixed, not more than 
three (3) days distant, unless the parties consent that the justice may 
render judgment upon the evidence already before him, which he may 
do in that case, or unless they consent that the new trial, upon a new 
hearing of the evidence to be adduced by the parties, shall be by the 
justice. 

History. Acts 1873, No. 135, § 34, p. 
430; C. & M. Dig., § 6442; Pope's Dig., 
§ 8404; A.S.A. 1947, § 26-620. 

CASE NOTES 

Continuance. Wheeler & Wilson Manufacturing Co. v. 

Jurisdiction of the subject matter is not Donahoe, 49 Ark. 318, 5 S.W 342 (1887). 
lost by continuance beyond three days. 

16-19-613. New trial granted on motion — Exception. 

A new trial or rehearing may be granted by a justice of the peace, 
except on trial by jury, upon motion made within ten (10) days after a 
judgment or final order has been made or rendered. Notice of the motion 
shall be given to the opposite party. However, no motion for a new trial 
or a rehearing in a cause tried by a jury shall be entertained by a justice 
of the peace. 

History. Acts 1873, No. 135, § 41, p. Dig., §§ 8411, 8412; A.S.A. 1947, § 26- 
430; C. & M. Dig., §§ 6449, 6450; Pope's 621. 

CASE NOTES 

Analysis the case was set for retrial and subse- 

A . _, L . , , , quently the defendant withdrew his appli- 

Appeal after new trial granted. cation for fl new ^ and d an 

Correction of errors. peal to ^ dmiit cQurt wMch wag 

Appeal after New Trial Granted. granted, the effect of the proceedings was 

Where a defendant asked for a new trial to leave the original judgment in force and 

in a justice's court which was granted and the circuit court acquired jurisdiction on 
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appeal. Cathey v. Brown, 70 Ark. 348, 68 
S.W. 31 (1902). 

Correction of Errors. 

While a justice of the peace has power to 
set aside a void judgment or to quash void 
process and an appeal will lie from his 
judgment either granting or refusing that 



relief, he has no power to modify or change 
the judgment or to grant a rehearing for 
the correction of errors after ten days from 
the rendition of the judgment. Betterton v. 
Anderson, 171 Ark. 74, 283 S.W. 364 
(1926). 



Subchapter 7 — Dismissal, Default, Etc, 



SECTION. 

16-19-701. Dismissal for want of prosecu- 
tion generally. 

16-19-702. Judgment on proof on defen- 
dant's nonappearance gen- 
erally. 

16-19-703. Actions founded on written in- 
struments liquidating the 
claim of the plaintiff — Ef- 



SECTION. 

feet of failure of parties to 
appear. 

16-19-704. Setoff on written instrument. 

16-19-705. Setting aside judgment by de- 
fault or dismissal for want 
of prosecution. 

16-19-706. Compromises — Confession of 
judgment. 



Effective Dates. Acts 1873, No. 135, 
§ 127: effective on passage. 



16-19-701. Dismissal for want of prosecution generally. 

If the plaintiff fails to appear in person, or by his agent or attorney, on 
the return day of the summons, or at any other time fixed for the trial, 
the justice may dismiss the action for want of prosecution, except in the 
case provided for in § 16-19-703(a). 

History. Acts 1873, No. 135, § 35, p. 
430; C. & M. Dig., § 6443; Pope's Dig., 
§ 8405; A.S.A. 1947, § 26-801. 

CASE NOTES 



Appeal. 

Where judgment by default was ren- 
dered by a justice of the peace since, on 
day of trial, the plaintiffs as well as the 
defendants failed to appear, the plaintiffs 
should have been nonsuited and this error 
might have been corrected by appeal. 
Shaver & Son v. Shell, 24 Ark. 122 (1863). 

Where a justice of the peace in a gar- 
nishment proceeding determined that an 



interpleader was entitled to the fund gar- 
nished as against the plaintiff, the justice 
could not, by dismissing the plaintiff's 
motion for want of jurisdiction, prevent 
the plaintiff from taking an appeal, unless 
the plaintiff first moved to set aside the 
judgment of the justice. Ellis v. Citizens 
State Bank, 178 Ark. 191, 10 S.W.2d 8 
(1928). 
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16-19-702. Judgment on proof on defendant's nonappearance 
generally. 

When the plaintiff's claim is not founded on a written instrument as 
described in § 16-19-703(a) and the defendant does not appear, the 
justice shall proceed to hear the allegations and proofs of th» plaintiff, 
and shall render judgment thereon for the amount to which he shows 
himself entitled, not exceeding the amount claimed in the action. 

History. Acts 1873, No. 135, § 38, p. 
430; C. & M. Dig., § 6446; Pope's Dig., 
§ 8408; A.S.A. 1947, § 26-804. 

16-19-703. Actions founded on written instruments liquidating 
the claim of the plaintiff — Effect of failure of 
parties to appear. 

(a) When the suit is founded on an instrument of writing purporting 
to have been executed by the defendant, in which the demand of the 
plaintiff is liquidated, and if the signature of the defendant is not 
denied under oath, and if the instrument has been filed with the justice 
of the peace previous to the day for appearance, he may proceed with 
the cause, whether the plaintiff appears or not. The instrument of 
writing shall be competent proof in the case. 

(b) In the case provided for in subsection (a) of this section, if the 
defendant does not appear in obedience to the summons, judgment 
shall be rendered against him for the amount of the plaintiff's claim. 

History. Acts 1873, No. 135, §§ 36, 37, Dig., §§ 8406, 8407; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6444, 6445; Pope's 802, 26-803. 

16-19-704. Setoff on written instrument. 

In the cases contemplated in §§ 16-19-702 and 16-19-703(b), if the 
defendant has previously filed a setoff, founded on a written instrument 
purporting to have been signed by the plaintiff, calling for a certain 
sum, and if the signature of such plaintiff is not denied under oath, the 
justice shall allow the setoff in the same manner as if the defendant had 
appeared and shall render judgment accordingly. 

History. Acts 1873, No. 135, § 39, p. 
430; C. & M. Dig., § 6447; Pope's Dig., 
§ 8409; A.S.A. 1947, § 26-805. 

16-19-705. Setting aside judgment by default or dismissal for 
want of prosecution. 

A judgment of dismissal for want of prosecution, or judgment by 
default, may be set aside by the justice at any time within ten (10) days 
after being rendered if the party applying therefor can show a satisfac- 
tory excuse for his default, and a meritorious cause of action or 
meritorious defense. Upon such a showing of a satisfactory excuse for 
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default and a meritorious cause of action or defense, a new day shall be 
fixed for trial, and notice shall be given to the opposite party, and any 
execution which may in the meantime have been issued shall be 
recalled in the same manner as in cases of appeal. The cause shall 
proceed to trial as though no such judgment had been taken. 

History. Acts 1873, No. 135, § 40, p. 
430; C. & M. Dig., § 6448; Pope's Dig., 
§ 8410; A.S.A. 1947, § 26-806. 

CASE NOTES 



Analysis 

Applicability. 
Remedies. 
Trial fee. 

Applicability. 

This section does not apply where the 
parties appeared and had trial. Carroll v. 
Texport Oil Co., 148 Ark. 18, 228 S.W. 390 
(1921). 

Remedies. 

There are three remedies against de- 
fault judgment: motion to set aside, ap- 



peal to circuit court, and certiorari when 
appeal lost without fault of appellant. 
Twin City Bank v. J.S. McWilliams Auto. 
Co., 182 Ark. 1086, 34 S.W.2d 229 (1931). 

Trial Fee. 

A justice of the peace is entitled to a 
trial fee even if the case goes by default. 
Reigler v. Quinn, 54 Ark. 37, 14 S.W. 1103 
(1890). 



16-19-706. Compromises — Confession of judgment. 

(a) After an action for the recovery of money is brought in a justice of 
the peace court, the defendant may offer to compromise or to confess 
judgment in the manner prescribed for, and with the same effect as he 
could or might do, in the circuit court, and shall be entitled to all the 
benefits to be derived therefrom to the same extent as on similar 
proceedings in the circuit court. 

(b) The rules and proceedings governing confessions of judgment, as 
they may apply to the circuit courts, are made to apply to justice of the 
peace courts. 



History. Acts 1873, No. 135, §§ 52, 
121, p. 430; C. & M. Dig., § 6461; Pope's 
Dig., §§ 8423, 8463; A.S.A. 1947, §§ 26- 
407, 26-807. 



Cross References. Agreed cases, § 16- 
118-101. 



CASE NOTES 



Analysis 

Evidence of appearance. 
Judgment for interpleader. 

Evidence of Appearance. 

When an entry of a judgment by confes- 
sion in the docket of a justice does not 



show, except by inference, that the defen- 
dant personally appeared in the justice 
court, as provided by law, and where it is 
shown by parol testimony that defendant 
did not appear, the judgment against him 
will be void. Smith v. Finley, 52 Ark. 373, 
12 S.W. 782 (1889). 
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Judgment for Interpleader. fession where the plaintiff's attorney re- 

A judgment entered by the justice of the sisted the interplea, and no authority is 

peace in favor of an interpleader in an shown to have been possessed by him to 

attachment suit containing a recital that confess judgment on behalf of the plain- 

the plaintiff's attorney "acknowledged tiff. Jansen v. Strayhorn, 59 Ark. 330, 27 

judgment for the property" will not, on S.W. 230 (1894). 
appeal, be treated as a judgment by con- 

SUBCHAPTER 8 — JUDGMENT 

SECTION. 

16-19-801. Mutual judgments. 
16-19-802. Remittitur. 



Effective Dates. Acts 1873, No. 135, 
§ 127: effective on passage. 



16-19-801. Mutual judgments. 

(a) Mutual judgments between the same parties rendered by the 
same or different justices of the peace may be set off against each other. 

(b) When judgments are rendered by the same court, the justice shall 
strike the balance as it appears from the judgments on his docket and 
shall issue executions therefor in favor of the party to whom the balance 
appears to be due. 

(c)(1) If the judgment proposed to be set off was rendered by another 
justice of the peace, the party offering it must obtain a transcript 
thereof, with a certificate of the justice of the peace who rendered it 
endorsed thereon, stating that no appeal has been taken and that the 
transcript was obtained for the purpose of being used as a setoff in that 
case. However, the transcript shall not be given until the time for taking 
an appeal has elapsed. 

(2) The justice so giving a transcript shall make an entry in his 
docket, and all other proceedings in his court shall be stayed. 
(3)(A) When the transcript is presented to the justice who has 
rendered a judgment between the same parties, as aforesaid, if 
execution has not been issued on the judgment rendered by him, he 
shall strike a balance between the judgments and issue execution for 
such balance. 

(B) If, at the time of filing the transcript, execution has already 
been issued, the justice of the peace shall also issue execution on the 
transcript filed with him, and deliver it to the same officer who has 
the other execution. Such officer shall treat the lesser execution as so 
much cash collected on the larger and proceed to collect the balance 
then found due. 

(4)(A) When the judgment is allowed to be set off, as provided in this 
section, the transcript thereof shall be filed among the papers of the 
case in which it is so used and the proper entry made in the docket of 
the justice of the peace. 
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(B) However, if the justice of the peace refuses the judgment as a 

setoff, he shall so certify on the transcript and return it to the party 

who offered it. When the transcript is filed in the office of the justice 

of the peace who gave it, proceedings may be held by him in the same 

manner as if no such transcript had been certified by him. 

(d) The costs in suits where mutual judgments have been obtained 

shall not be set off unless the balance of cash actually collected on the 

larger judgment be sufficient to pay the costs of both judgments, and 

such cost shall be paid therefrom accordingly. 

History. Acts 1873, No. 135, §§ 44-51, Dig., §§ 8415-8422; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6453-6460; Pope's 903 — 26-910. 

16-19-802. Remittitur. 

If any sum is found in favor of a party, either by verdict of a jury or 
upon a hearing of the cause before a justice, exceeding the sum for 
which the justice is authorized to give judgment, the party may remit 
and release the excess and take judgment for the residue, but shall 
never thereafter be allowed to institute any suit for the recovery of the 
excess so remitted and released. 

History. Acts 1873, No. 135, § 55, p. 
430; C. & M. Dig., § 6462; Pope's Dig., 
§ 8424; A.S.A. 1947, § 26-911. 

Subchapter 9 — Stay of Execution 

SECTION. SECTION. 

16-19-901. Stay of execution generally. 16-19-907. Immediate issuance of execu- 

16-19-902. Cases in which no stay to be tion to prevent fraud. 

allowed. 16-19-908. Execution issued where bond 

16-19-903. Bond. insufficient. 

16-19-904. Agreed period of stay. 16-19-909. Failure to satisfy judgment — 

16-19-905. Stayed judgment lien on per- Levy against principal and 

sonal property. security — Judgment for 

16-19-906. Revocation of execution. bail. 



Effective Dates. Acts 1873, No. 135, Acts 1899, No. 29, § 3: effective on pas- 
§ 127: effective on passage. sage. 

Acts 1889, No. 66, § 4: effective on pas- 
sage. 



16-19-901. Stay of execution generally. 

The execution from a judgment rendered by a justice of the peace may 
be stayed in the manner and form as provided in this subchapter. 

History. Acts 1873, No. 135, § 56, p. § 1, p. 37; C. & M. Dig., § 6466; Pope's 
430; 1889, No. 66, § 3, p. 82; 1899, No. 29, Dig., § 8428; A.S.A. 1947, § 26-1001. 
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16-19-902. Cases in which no stay to be allowed. 

No stay shall be allowed against any collecting officer, or attorney at 
law or agent, for a delinquency or default in executing or discharging 
the duties of his office or place or for failing to pay over money collected 
by him in such capacity, or against a principal by his surety on a stay 
bond or otherwise, or on a judgment for specific property, or for the 
property or its value. In the cases mentioned in this section in which a 
stay is not allowed, the justice of the peace shall note the same on his 
docket on the day of the rendition thereof. 

History. Acts 1873, No. 135, § 67, p. 
430; C. & M. Dig., § 6477; Pope's Dig., 
§ 8439; A.S.A. 1947, § 26-1012. 

16-19-903. Bond. 

(a) To entitle any person to a stay of execution, some responsible 
person, to be approved by the justice of the peace, who is not a party to 
the judgment, must enter into an obligation before the justice of the 
peace to the adverse party, in a sum sufficient to secure the payment of 
the judgment, conditioned that the obligation shall be void on payment 
of the judgment at the expiration of the stay. 

(b) The obligation must be signed by the party entering into it, must 
be attested by the justice of the peace before whom it may be taken, and 
shall have the same force and effect as a judgment rendered by a justice 
of the peace. 

(c) The bond may be in the following form: 

"I , acknowledge myself indebted to in the sum 

of dollars, to be void upon this condition: 

Whereas, obtained a judgment before , a justice of 

the peace of township, in the County of , on the day 

of , 19. . . ., against Now, if such judgment shall be paid 

at the expiration of months from the time it was rendered, this 

obligation shall be void. 

Approved: 

, J.P." 

(d) The justice shall file the obligation among the papers in the case 
and make a note in his docket of the day and date thereof. 

(e) The stay of execution in all sums under the jurisdiction of the 
court shall be for six (6) months from the rendition of the judgment. 

History. Acts 1873, No. 135, §§ 58, 59, ' Dig., §§ 6468, 6469; Pope's Dig., §§ 8430, 
p. 430; 1899, No. 29, § 2, p. 37; C. & M. 8431; A.S.A. 1947, §§ 26-1002, 26-1004. 
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16-19-904. Agreed period of stay. 

If all the parties agree upon any other period, the stay shall be for the 
time so agreed upon. 

History. Acts 1873, No. 135, § 57, p. 
430; C. & M. Dig., § 6467; Pope's Dig., 
§ 8429; A.S.A. 1947, § 26-1003. 

16-19-905. Stayed judgment lien on personal property. 

In all cases where execution is stayed on any judgment rendered by 
a justice of the peace under the provisions of this subchapter, the 
judgment shall be a lien upon all the personal property subject to 
execution belonging to the defendant at the time of the rendition of the 
judgment. 

History. Acts 1873, No. 135, § 62, p. 
430; C. & M. Dig., § 6472; Pope's Dig., 
§ 8434; A.S.A. 1947, § 26-1007. 

CASE NOTES 

Limitation of Lien. the judgment was rendered. Carroll v. 

The lien is confined to defendant's per- Gillespie & Bro., 41 Ark. 468 (1883). 
sonal property in the township in which 

16-19-906. Revocation of execution. 

If a judgment is stayed in the manner prescribed in this subchapter 
after an execution shall have been issued thereon, the justice of the 
peace shall revoke the execution in the same manner and with like 
effect as he is directed to revoke an execution after an appeal has been 
allowed. 

History. Acts 1873, No. 135, § 66, p. 
430; C. & M. Dig., § 6476; Pope's Dig., 
§ 8438; A.S.A. 1947, § 26-1011. 

CASE NOTES 

Cited: McBride v. Mullinix, 299 F. 162 
(8th Cir. 1924). 

16-19-907. Immediate issuance of execution to prevent fraud. 

If the plaintiff or his agent makes an oath before the justice of the 
peace rendering the judgment that he has reason to believe that the 
defendant is secreting his property or is putting it out of his hands for 
the purpose of defrauding his just creditors and that he verily believes 
the debt will be lost if execution is not immediately issued, the justice 
of the peace shall immediately issue execution on such judgment. 
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History. Acts 1873, No. 135, § 60, p. 
430; C. & M. Dig., § 6470; Pope's Dig., 
§ 8432; A.S.A. 1947, § 26-1005. 

16-19-908. Execution issued where bond insufficient. 

If any plaintiff, in any judgment rendered before a justice of the peace 
upon which execution has been stayed, satisfies the justice of the peace 
before whom an obligation for the stay may have been entered into, by 
affidavit or by evidence, that the obligation or the security therein is 
insufficient and that unless execution be immediately issued on such 
judgment he will be in danger of losing his debt, the justice of the peace 
shall immediately issue execution regardless of the stay. 

History. Acts 1873, No. 135, § 61, p. 
430; C. & M. Dig., § 6471; Pope's Dig., 
§ 8433; A.S.A. 1947, § 26-1006. 

16-19-909. Failure to satisfy judgment — Levy against principal 
and security — Judgment for bail. 

(a) If at the expiration of the stay, any judgment is not paid, the 
execution shall be issued against both principal and security 

(b)(1) If the principal does not satisfy the execution, and the officer 

cannot find sufficient property belonging to him upon which to levy, he 

shall levy upon the property of the bail, and in his return shall state 

what amount of the money collected by him on the execution was 

collected from the bail and the time the money was received. 

(2)(A) After the return of the execution, the bail shall be entitled, 

upon motion, to a judgment before the justice of the peace for the 

amount collected from him in satisfaction of the execution, with 

interest thereon at the rate of ten percent (10%) per annum. The 

return of the officer shall be evidence of the amount of money paid by 

the bail. 

(B) No such motion shall be made after the expiration of four (4) 
months from the return day of the execution. 

History. Acts 1873, No. 135, §§ 63-65, Dig., §§ 8435-8437; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6473-6475; Pope's 1008 — 26-1010. 

Subchapter 10 — Execution, Levy, and Sale 

SECTION. , SECTION. 

16-19-1001. Issuance generally. 16-19-1005. Levy outside of township. 

16-19-1002. Issuance of execution — 16-19-1006. Renewal of execution upon 

Time limitations. return unsatisfied. 

16-19-1003. Execution by other than reg- 16-19-1007. Remedy of claimant of prop- 

ular justice. erty levied upon. 

16-19-1004. Issuance against goods and 16-19-1008. Sale of goods and chattels 

chattels — Real estate ex- levied upon — Notice. 

empt. 16-19-1009. Return of execution. 
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SECTION. SECTION. 

16-19-1010. Payment of judgment to con- 16-19-1011. Suing out execution in circuit 

stable or justice of the court — Procedure — Ef- 

peace — Recovery by party feet. 
entitled. 



Effective Dates. Acts 1873, No. 135, act being necessary for the immediate 

§ 127: effective on passage. preservation of the public peace, health, 

Acts 1941, No. 333, § 3: approved Mar. and safety, an emergency is hereby de- 

26, 1941. Emergency clause provided: clared to exist and this act shall be in full 

"Many causes of action are now pending force and effect from and after its pas- 

before various courts of this state and this sage." 



16-19-1001. Issuance generally. 

(a) Upon every judgment rendered by a justice of the peace, execu- 
tion shall be issued by the justice of the peace in the manner prescribed 
in this subchapter, at any time on demand, unless the execution has 
been stayed. 

(b) The execution shall be directed to any constable of the county. 

(c) The execution must be dated, as on the day on which it is issued 
and made returnable within thirty (30) days thereafter, and may be 
substantially in the form used in the circuit court. 

(d) Before any execution shall be delivered, the justice of the peace 
shall state in his docket and also on the back of the execution an 
account of debt, damages, and costs and of the fees due to each person 
separately, and the officer receiving the execution shall endorse thereon 
the time of receiving the execution. 

History. Acts 1873, No. 135, §§ 54, 70, Pope's Dig., §§ 8444, 8445; A.S.A. 1947, 
76, p. 430; C. & M. Dig., §§ 6482, 6483; §§ 26-1102, 26-1103, 26-1105n. 

CASE NOTES 

Recall. may recall and quash it. Scanland v. 

A justice has control of an improper or Mixer, 34 Ark. 354 (1879); Dunnagan v. 
improvident execution issued by him, and Shaffer, 48 Ark. 476, 3 S.W. 522 (1886). 

16-19-1002. Issuance of execution — Time limitations. 

Executions for the enforcement of judgments in a justice of the peace 
court, except when filed in the clerk's office of the circuit court of the 
county in which the judgment was rendered, may be issued by the 
justice of the peace before whom judgment was rendered on the 
application of the party entitled thereto at any time within five (5) years 
from the entry of the judgment, but not afterwards. 

History. Acts 1873, No. 135, § 53, p. 
430; C. & M. Dig., § 6481; Pope's Dig., 
§ 8443; A.S.A. 1947, § 26-1101. 
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CASE NOTES 

Analysis Co. v. Hopkins, 211 Ark. 810, 202 S.W.2d 

Applicability. 

Revival of judgment. Revival of Judgment. 

No execution can be issued after five 

Applicability. years from the rendition of the judgment, 

The five-year limitation on issuance of and there can be no revivor of the judg- 

execution on judgment does not apply to ment by scire facias or any of the modes 

suits on judgment which may be brought peculiar to courts of superior jurisdiction, 

at any time within the limitation pre- Trammell v. Anderson, 52 Ark. 176, 12 

scribed by § 16-56-114. A. Karcher Candy S.W. 328 (1889). 

16-19-1003. Execution by other than regular justice. 

(a) Whenever a justice of the peace in any township in any county in 
this state, before whom a judgment has been obtained and upon whose 
docket the judgment appears against any person or persons, is absent 
from his office so that he cannot be found or has resigned or died and no 
successor been appointed, or when there is a judgment on the docket 
against the justice of the peace, it shall be the duty of any other 
qualified and acting justice of the peace in the township, or in the 
county, at the request of the plaintiff and the judgment, or at the 
request of the plaintiff's attorney or agent, or of the constable or other 
officer having the collection of the judgment, to issue an execution upon 
the judgment against the party against whom the judgment was 
obtained, and the same proceedings shall be had thereon as are 
prescribed by law. 

(b)(1) In order to carry out the provisions of subsection (a) of this 
section, it shall be the duty of every justice of the peace before whom a 
judgment has been obtained, whenever he is about to be absent from 
the township or county for more than ten (10) days, or has resigned and 
his successor has not been appointed, to deposit his docket or to cause 
his docket to be deposited with the nearest justice of the peace in his 
township or county 

(2) When the docket has been so deposited, it shall be lawful for the 
justice of the peace with whom the docket is deposited, upon application 
as provided in subsection (a) of this section, to issue an execution upon 
any judgment which appears unsatisfied upon the docket against any 
person or persons. 

(c) It may be lawful for any justice of the peace in the same township, 
in the absence of the justice of the peace before whom the judgment has 
been obtained against any person or persons, when so requested by the 
persons provided for in subsection (a) of this section, after he has 
examined the judgment on the docket of the absent justice of the peace, 
to issue an execution on the judgment, as provided for in this section. 

(d) When such other justice of the peace as contemplated in this 
section shall issue an execution upon a judgment rendered upon the 
docket of another justice of the peace, the execution shall be in the 
following form: 
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"County of 

The State of Arkansas to any constable of the township of , 

greetings: 

Whereas, it appears from an examination of the docket of , a 

justice of the peace in and for the township of , in the County of 

, in the State of Arkansas, that , on the day of , 

19 , obtained judgment before said justice against for 

dollars for his debt (or damages) and dollars for his 

damages, and also dollars for his costs; and, whereas, an 

execution has been ordered out on said judgment by said (or his 

attorney, agent, or constable, charged with the collection of the same, as 

the case may be), which judgment bears interest at the rate of 

percent on debt and damages from its date. You are therefore com- 
manded to levy the same on the goods and chattels of the said 

according to law. You are further commanded to return this writ to the 
undersigned justice, on the day of , 19 

Given under my hand this day of , 19 

, J.P." 

(e) The execution shall be directed to the constable of the township 
where the justice of the peace resides, unless when it is otherwise 
specially provided, shall be dated on the day it is issued, and shall be 
made returnable in thirty (30) days after its issuance. 

History. Acts 1873, No. 135, §§ 71-75, Dig., §§ 8447-8450; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6485-6488; Pope's 1105 — 26-1107, 26-1107n, 26-1108. 

16-19-1004. Issuance against goods and chattels — Real estate 
exempt. 

(a) The execution shall be against the goods and chattels of the 
person against whom the execution is issued. 

(b) No real estate shall be levied upon or sold by virtue of any 
execution issued from a justice of the peace court. 

History. Acts 1873, No. 135, §§ 54, Pope's Dig., §§ 8444, 8457; A.S.A. 1947, 
122, p. 430; C. & M. Dig., §§ 6482, 6495; §§ 26-1102, 26-1115. 

16-19-1005. Levy outside of township. 

In case the defendant resides outside of the township where the 
judgment was rendered, or does not have sufficient goods and chattels 
therein to satisfy the judgment, the constable to whom the execution is 
directed may levy the execution upon the goods and chattels of the 
defendant in any township in the county where the defendant resides 
and where his goods and chattels may be found. 

History. Acts 1873, No. 135, § 77, p. 
430; C. & M. Dig., § 6484; Pope's Dig., 
§ 8446; A.S.A. 1947, § 26-1104. 
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16-19-1006. Renewal of execution upon return unsatisfied. 

(a) On executions issued and returned not satisfied, it shall be the 
duty of the justice of the peace to renew all such executions by 
endorsing the renewal on such executions to that effect, signed by him 
and dated when the renewal is made. 

(b) Every such endorsement shall renew the execution in full force, 
in all respects for twelve (12) months and no longer. 

(c) An entry of the renewal shall be made in the docket of the justice. 
However, execution so docketed shall be subject to be acted upon at any 
time at the instance of the plaintiff in all such cases as provided for. 

(d) If part of the execution has been satisfied, the endorsement of 
renewal shall express the sum due on the execution. 

History. Acts 1873, No. 135, §§ 78-80, Dig., §§ 8451-8453; A.S.A. 1947, §§ 26- 
p. 430; C. & M. Dig., §§ 6489-6491; Pope's 1109 — 26-1111. 

CASE NOTES 

Lien. a lien during the period of its renewal. 

An execution constitutes a lien from the McCabe v. Lee, 123 Ark. 82, 184 S.W. 448 
time of issuance and levy and continues as (1916). 

16-19-1007. Remedy of claimant of property levied upon. 

No trial of the right to any property levied upon by a constable or 
justice of the peace shall be had before the constable. However, this 
section shall not bar the claimant of the property of his right to bring 
replevin therefor in the court having jurisdiction to try the action. 

History. Acts 1873, No. 135, § 123, p. 
430; C. & M. Dig., § 6500; Pope's Dig., 
§ 8462; A.S.A. 1947, § 26-1116. 

16-19-1008. Sale of goods and chattels levied upon — Notice. 

(a) The constable, after taking goods and chattels into his custody, by 
virtue of an execution, shall without delay give public notice by at least 
three (3) advertisements posted in three (3) public places in the 
township, of the time when and place where they will be exposed to sale. 
The notice shall describe the goods and chattels taken and shall be 
posted at least ten (10) days before the day of sale. 

(b) At the time and place so appointed, if the goods and chattels are 
present for the inspection of bidders, the officer shall expose the goods 
and chattels for sale at public vendue, for cash in hand. 

(c) No constable or other officer shall directly or indirectly purchase 
any goods or chattels at any sale made by him upon execution. Every 
such sale shall be absolutely void. 

History. Acts 1873, No. 135, §§ 81, 82, Pope's Dig., §§ 8454, 8455; A.S.A. 1947, 
84, p. 430; C. & M. Dig., §§ 6492, 6493; §§ 26-1112, 26-1113, 26-1120. 
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CASE NOTES 

Analysis its return, issued by him, thereby remov- 

. , . . ing the only legal obstacle to another levy 

Authority of justice. and gale Dunnagan v . Shaffer, 48 Ark. 

Exhibition of goods. 476> 3 g w 522 (lg86) 

Authority of Justice. 

A justice has no authority to set aside a Exhibition of Goods. 

sale under execution; if the sale is void, Unless the merchandise on which exe- 

the property is to be levied upon and sold cution has been levied is exhibited at a 

again, but the justice has the authority, sheriff's sale, the sale is void. Kennedy & 

for legal cause, to quash an execution and Co. v. Clayton, 29 Ark. 270 (1874). 

16-19-1009. Return of execution. 

The constable shall return the execution and have the money before 
the justice of the peace at the time of making the return, ready to be 
paid over to the persons respectively entitled to the money. 

History. Acts 1873, No. 135, § 83, p. Cross References. Procedure when 
430; C. & M. Dig., § 6494; Pope's Dig., execution is returned unsatisfied, § 16- 
§ 8456; A.S.A. 1947, § 26-1114. 66-417. 

16-19-1010. Payment of judgment to constable or justice of the 
peace — Recovery by party entitled. 

(a)(1) The constable of the township shall receive all money that may 
be tendered to him in payment of any judgment obtained before a 
justice of the peace of the township and shall give the person paying the 
money a receipt therefor. The receipt shall specify on what account the 
money was paid. 

(2) The payment shall be valid against the judgment and, upon the 
production to the justice of the peace of the receipt therefor, shall be 
credited thereon. 

(b) No payment of money upon a judgment made to a justice of the 
peace, either before or after execution thereon, shall be valid against 
the judgment, nor shall the justice of the peace be authorized or 
empowered to collect and receipt for the money. 

(c) The person entitled to the money paid shall have the same 
remedies against the constable and his securities for the recovery 
thereof as if the money had been collected by the constable on execution. 

History. Acts 1873, No. 135, §§ 85-87, Pope's Dig., §§ 8458, 8460, 8461; A.S.A. 
p. 430; C. & M. Dig., §§ 6496, 6498, 6499; 1947, §§ 26-1117 — 26-1119. 

16-19-1011. Suing out execution in circuit court — Procedure — 
Effect. 

(a)(1) Every justice of the peace, on the demand of any person in 
whose favor he has rendered judgment for more than ten dollars 
($10.00), exclusive of costs, shall, upon payment of costs thereon, give to 
that person a certified copy of the judgment. 
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(2) The clerk of the circuit court of the same county in which the 
judgment was rendered, upon the production of any such transcript, 
shall file the transcript in his office and forthwith enter the judgment in 
the docket of the circuit court for judgments and decrees, and shall note 
therein the time of filing the transcript. 

(b) The transcript may be filed, and execution may be sued out of the 
circuit court on the judgment, without an execution having been issued 
by the justice of the peace. 

(c) Every such judgment, from the time of filing the transcript 
thereof, shall be a lien on the real estate of the defendant in the county, 
to the same extent as a judgment of the circuit court of the same county, 
and shall be carried into execution in the same manner and with like 
effect as the judgments of the circuit courts. 



History. Acts 1873, No. 135, §§ 68, 69, 
p. 430; C. & M. Dig., §§ 6478-6480; Pope's 
Dig., §§ 8440-8442; Acts 1941, No. 333, 
§ 1; A.S.A. 1947, §§ 26-1121 — 26-1123. 



Publisher's Notes. This section may 
be affected by AICR, Rule 8. 



CASE NOTES 



Analysis 

Limitation. 

Priority. 

Subsequently acquired land. 

Limitation. 

Where commissioner of revenues ob- 
tained judgment on certificate of indebt- 
edness for gasoline taxes but did not pro- 
cure a writ of scire facias or execution to 
collect or preserve its judgment within 
statute of limitation, the right of the state 
to claim a lien was barred. Lion Oil Ref. 
Co. v. Rex Oil Co., 195 Ark. 1021, 115 
S.W.2d 556 (1938). 

Priority. 

Certificate of assessment for unpaid un- 
employment compensation taxes acquired 
status of judgment when filed in circuit 
court in accordance with § 11-10-718 and 
constituted a lien on debtor's realty which 
was superior to federal government's lien 
for taxes under former 26 U.S.C. § 3670, 
where state's lien was first in point of time 
and there was no allegation of insolvency 
to bring into play the former federal pri- 
ority statute, 31 U.S.C. § 191. Commer- 
cial Credit Corp. v. Schwartz, 130 F. Supp. 
524 (E.D. Ark. 1955). 



Subsequently Acquired Land. 

A judgment from a justice of the peace 
court, when filed in the office of the clerk 
of the circuit court, becomes a lien on the 
real estate of the defendant, including 
land acquired after judgment, even 
though the clerk may neglect to enter the 
judgment in the docket of the circuit court. 
Petray v. Howell, 20 Ark. 615 (1859) (de- 
cision under prior law). 

Where a judgment is obtained in the 
court of a justice of the peace and a tran- 
script of the judgment is subsequently 
filed in the office of the circuit clerk, that 
judgment becomes a lien on land subse- 
quently acquired by the judgment debtor 
by inheritance, and the lien cannot be 
displaced by the debtor's subsequently 
moving to the land and occupying it as a 
homestead. Cazort & McGehee Co. v. 
Byars, 104 Ark. 637, 150 S.W. 109 (1912) 

Cited: Saint Louis & S.F.R.R. v. Bow 
man, 76 Ark. 32, 88 S.W. 1033 (1905) 
Smith v. Watkins, 187 Ark. 852, 62 S.W.2d 
41 (1933); McGehee Bank v. Charles W 
Greeson & Sons, 223 Ark. 18, 263 S.W.2d 
901 (1954); Thornbrough v. Mayner, 236 
Ark. 480, 366 S.W2d 889 (1963); Farm 
Serv. Coop. v. Goshen Farms, Inc., 267 
Ark. 324, 590 S.W.2d 861 (1979). 



53 



JUSTICE OF THE PEACE COURTS 
Subchapter 11 — Appeal 



16-19-1103 



SECTION. 

16-19-1101. Rule and attachment — 
Compelling justice of the 
peace to allow appeal. 

16-19-1102. Rule and attachment — 
Compelling return of pro- 
ceedings by justice of the 
peace. 

16-19-1103. Amendment of return. 

16-19-1104. Securing or correcting bond 
after allowance of appeal 



SECTION. 

— No dismissal for want of 
bond. 

16-19-1105. Trial on appeal. 

16-19-1106. Dismissal or failure to prose- 
cute appeal — Effect. 

16-19-1107. Judgment on appeal and pro- 
ceedings thereon. 

16-19-1108. Satisfaction of judgment by 
security — Judgment for 
amount paid — Interest. 



Effective Dates. Acts 1873, No. 
§ 127: effective on passage. 



135, 



16-19-1101. Rule and attachment — Compelling justice of the 
peace to allow appeal. 

If a justice of the peace fails to allow an appeal in a cause where the 
appeal ought to be allowed, the circuit court or the judge thereof in 
vacation, on such facts appearing satisfactorily, may by rule and 
attachment compel the justice of the peace to allow the appeal, and 
return the record of his proceedings in the suit, together with the 
papers required to be returned by him. 

History. Acts 1873, No. 135, § 106, p. 
430; C. & M. Dig., § 6522; Pope's Dig., 
§ 8484; A.S.A. 1947, § 26-1312. 

16-19-1102. Rule and attachment — Compelling return of pro- 
ceedings by justice of the peace. 

Upon the appeal being made and allowed, the circuit court may by 
rule and attachment compel a return by the justice of the peace of the 
record of his proceedings in the suit and of the papers required to be 
returned by him. 

History. Acts 1873, No. 135, § 105, p. 
430; C. & M. Dig., § 6521; Pope's Dig., 
§ 8483; A.S.A. 1947, § 26-1311. 

16-19-1103. Amendment of return. 

Whenever the court is satisfied that the return of the record of the 
proceedings of the justice of the peace is substantially defective, the 
court may by rule and attachment compel him to amend the return. 
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History. Acts 1873, No. 135, § 107, p. 
430; C. & M. Dig., § 6523; Pope's Dig., 
§ 8485; A.S.A. 1947, § 26-1313. 

16-19-1104. Securing or correcting bond after allowance of ap- 
peal — No dismissal for want of bond. 

No appeal allowed by a justice of the peace shall be dismissed because 
there is no bond or obligation or because the bond or obligation given is 
defective if the appellant, before the motion to dismiss is determined, 
enters before the circuit court into such obligation as he ought to have 
entered into before the allowance of the appeal and pays all costs that 
shall be incurred by reason of such defect or omission. However, any 
person appealing without bond and a suspension of the proceedings in 
the justice of the peace courts shall not be required to enter into bond 
before the circuit court, as required in this section. 

History. Acts 1873, No. 135, § 108, p. 
430; C. & M. Dig., § 6524; Pope's Dig., 
§ 8486; A.S.A. 1947, § 26-1314. 

16-19-1105. Trial on appeal. 

(a) Upon the return of the justice of the peace being filed in the 
clerk's office, the court shall be in possession of the cause and shall 
proceed to hear, try, and determine the cause anew on its merits, 
without any regard to any error, defect, or other imperfection in the 
proceedings of the justice of the peace. 

(b) The same cause of action, and no other, that was tried before the 
justice of the peace shall be tried in the circuit court upon the appeal. 

(c) No setoff shall be pleaded that was not pleaded before the justice 
of the peace if the summons was served on the person of the defendant. 

History. Acts 1873, No. 135, §§ 102, Pope's Dig., §§ 8480, 8491; A.S.A. 1947, 
113, p. 430; C. & M. Dig., §§ 6518, 6529; §§ 26-1308, 26-1319. 

CASE NOTES 

Analysis from decisions of justices of the peace, it 

applies to appeals from municipal court 

Applicability. misdemeanor convictions. Casoli v. State, 

Altering charge. 297 Ark. 491, 763 S.W.2d 650 (1989); 

Amendments. Bussey v. State, 315 Ark. 292, 867 S.W.2d 

Counterclaim and setoff. 433 (1993). 

Defect. This section provides for de novo ap- 

Dismissal. , peals from municipal courts to circuit 

Judgment courts. Johnson v. State, 312 Ark. 38, 846 

Jury trial. S.W.2d 662 (1993). 

Representation by counsel. Pursuant to Const. Art. 7, §§ 14 and 33, 

Standing anc * the circuit court has subject matter 

Statute of limitations. jurisdiction to hear attorney's appeal of 

the fee awarded in municipal court. John- 
Applicability, son v. State, 312 Ark. 38, 846 S.W.2d 662 
While this section speaks to appeals (1993). 
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Altering Charge. 

Municipal court erred and prejudiced 
defendant charged with driving while in- 
toxicated (DWI) when it changed the 
charge to driving under the influence 
(DUI) on its own motion, because DUI is 
not a lesser-included offense of DWI and 
altering the charge violated § 5-65-107; 
and the circuit court erred in trying and 
convicting defendant of DUI following his 
appeal from the municipal court, a judg- 
ment it was not authorized to render un- 
der this section. McElhanon v. State, 329 
Ark. 261, 948 S.W.2d 89 (1997). 

Amendments. 

The circuit court may permit amend- 
ments and allow new issues to be made, 
while keeping clear of new causes of ac- 
tion and setoffs not presented in the court 
below. Texas & St. L. Ry. v. Hall, 44 Ark. 
375 (1884); Birmingham v. Rogers, 46 Ark. 
254 (1885); Greer v. Joyce, 138 Ark. 98, 
210 S.W. 344 (1919). 

Counterclaim and Setoff. 

This section expressly excludes the 
right to present either a counterclaim or 
setoff in the circuit court on appeal where 
none was presented before the justice of 
the peace from whose judgment the ap- 
peal comes. McDaniel v. Jonesboro Trust 
Co., 127 Ark. 61, 191 S.W. 916 (1917); 
Greer v. Joyce, 138 Ark. 98, 210 S.W. 344 
(1919); Upson v. Robison, 179 Ark. 600, 17 
S.W.2d 305 (1929). 

Defect. 

The circuit court may disregard or cure 
by amendment any defect which the jus- 
tice might have cured. Saint Louis, I.M. & 
S. Ry. v. Lindsay, 55 Ark. 281, 18 S.W. 59 
(1892). 

Dismissal. 

Dismissal of appeal leaves judgment 
appealed from in force. Burgess v. Poole, 
45 Ark. 373 (1885). 

Judgment. 

On appeal, the circuit court can render 
no judgment that the justice could not 
have rendered. Whitesides v. Kershaw & 



Driggs, 44 Ark. 377 (1884); Townsend v. 
State, 292 Ark. 157, 728 S.W2d 516 
(1987). 

The circuit court cannot render judg- 
ment for an amount exceeding jurisdiction 
of justice. Norman v. Fife, 61 Ark. 33, 31 
S.W. 740 (1895) See Belding v. Sloan, 65 
Ark. 175, 45 S.W 245 (1898). 

On appeal from a justice of the peace, 
the circuit court acquires such jurisdiction 
as the justice had and can render only 
such judgment upon the pleadings and 
proof as the justice could or should have 
rendered. Woolverton v. Freeman, 77 Ark. 
234, 91 S.W. 190 (1905). 

Jury Trial. 

Since a case is tried anew on appeal to 
the circuit court, defendant was entitled 
to jury trial in circuit court on appeal from 
conviction and fine for violating municipal 
speeding ordinance. Johnston v. City of 
Pine Bluff, 258 Ark. 346, 525 S.W2d 76 
(1975). 

Representation by Counsel. 

Failure to assign counsel to an indigent 
defendant in a misdemeanor case in the 
justice of the peace court does not deprive 
that defendant of his constitutional rights 
where, upon appeal to the circuit court, 
the cause is tried de novo and the defen- 
dant is represented by counsel. Cableton 
v. State, 243 Ark. 351, 420 S.W2d 534 
(1967). 

Standing. 

Default judgment against one railroad 
company could not be appealed from by 
another railroad company claiming to be 
aggrieved thereby. Chicago, R.I. & Pac. Ry. 
v. Young, 85 Ark. 444, 108 S.W. 831 (1908). 

Statute of Limitations. 

Defendant may plead the statute of lim- 
itations in the circuit court for the first 
time. Meddock v. Williams, 91 Ark. 93, 120 
S.W. 842 (1909). 

Cited: Swift & Co. v. Cox, 138 Ark. 606, 
212 S.W. 83 (1919); Rockefeller v. Hogue, 
246 Ark. 712, 439 S.W2d 805 (1969); Cox 
v. Farrell, 292 Ark. 177, 728 S.W2d 954 
(1987). 
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16-19-1106. Dismissal or failure to prosecute appeal — Effect. 

If the party appealing moves to dismiss in the circuit court or fails to 
prosecute his appeal, it shall be at the option of the appellee either to 
proceed to trial on the appeal or have judgment rendered for the 
amount of the original judgment and costs where it was in his favor or 
in bar of the original judgment where it was against him. 

History. Acts 1873, No. 135, § 114," p. 
430; C. & M. Dig., § 6530; Pope's Dig., 
§ 8492; A.S.A. 1947, § 26-1320. 

16-19-1107. Judgment on appeal and proceedings thereon. 

In all cases of appeal from a justice of the peace, if the judgment of the 
justice of the peace is affirmed or if on the new trial in the circuit court 
the judgment is against the appellant, the judgment shall be rendered 
against the appellant and his securities in the bond or obligation for the 
appeal. 

History. Acts 1873, No. 135, § 115, p. Cross References. Retention of juris- 

430; C. & M. Dig., § 6531; Pope's Dig., diction by circuit court until final judg- 
§ 8493; A.S.A. 1947, § 26-1321. ment, § 16-67-206. 

CASE NOTES 

Liability of Sureties. Where the judgment against the appel- 

Where. the circuit court affirmed the lant omits the sureties, a nunc pro tunc 

judgment of the justice of the peace and judgment may be rendered against them 

directed the defendant to restore the prop- at a subsequent term. Burgener v. 

erty levied on or account for its value, the Spooner, 167 Ark. 316, 268 S.W. 6 (1925). 

plaintiff was not entitled to summary By executing an appeal bond, a surety 

judgment for the amount of the judgment ma kes himself a party to the proceeding 

rendered for him on the defendant's ap- an^ therefore, is constructively present at 

peal bond since the appeal was not from every step f tne litigation and must be 

the money judgment of the justice of the deemed to have notice of all the orders 

peace but was from the order of the justice made and to have assume d all the obliga- 

allowing the claim of exemption, and the tions i mpose( i by law upon a surety. Judd 

sureties were i liable only for the satisfac- v Wilson) 182 ^ 729> 32 g W2d 6U 

tion which the plaintiff would have ob- Q930) 

tained had the bond not been executed cited . T j Mosg ^ Co Mm lg9 

and the property then released^Peel & Co_ ^ k g w ( ^ 

v. Mooney, 162 Ark. 344, 258 S.W. 366 ' 
(1924). 

16-19-1108. Satisfaction of judgment by security — Judgment 
for amount paid — Interest. 

(a) After the return of an execution, satisfied in whole or in part out 
of the property of a security, the security shall be entitled to a judgment, 
upon motion, against the principal for the amount so paid by the 
security, together with interest thereon at the rate often percent (10%) 
per annum from the time of payment. 
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(b) The motion must be made within one (1) year after the return day 
of execution, and the return of the officer shall be evidence upon the 
hearing of the motion of the facts stated therein. 



History- Acts 1873, No. 135, §§ 117, 
118, p. 430; C. & M. Dig., §§ 6533, 6534; 



Pope's Dig., §§ 8495, 8496; A.S.A. 1947, 
§§ 26-1323, 26-1324. 



CHAPTER 20 
CLERKS OF COURT 



SUBCHAPTER. 

1. General Provisions. 

2. Supreme Court Clerk. 

3. Circuit and Chancery Clerks. 

4. County and Probate Clerks. 



RESEARCH REFERENCES 



ALR. Applicability of judicial immunity 
to acts of clerk of court under state law. 34 
ALR 4th 1186. 

Am. Jur. 15AAm. Jur. 2d, Clerks of Ct., 
§ 1 et seq. 



Ark. L. Rev. Administration of the 
Courts in Arkansas: Challenge, Perfor- 
mance, and Prospects, 30 Ark. L. Rev. 235. 

C.J.S. 21 C.J.S., Courts., § 236 et seq. 



Subchapter 1 — General Provisions 



section. 

16-20-101. 

16-20-102. 

16-20-103. 

16-20-104. 

16-20-105. 



16-20-106. 



Endorsement of papers. 

Docket entries. 

Oaths and affidavits. 

Bonds. 

County and Circuit Clerks 

Continuing Education 

Board. 
Fines, penalties, taxes, etc. — 

Collection and settlement 



section. 

— Accounting — Audit and 

adjustment. 
16-20-107. [Repealed.] 
16-20-108. Investment of moneys held in 

trust — Disposition of 

funds. 
16-20-109. Facsimile copies transmitted 

as pleadings. 



Publishers Notes. Acts 1887, No. 46, 
§ 1, provided that all official acts of any 
deputy clerk of any court of record in the 
state, done and performed theretofore 
when the deputy was under the age of 
twenty-one (21) years, were legalized and 
made as valid and binding as though the 
deputy had been of full and lawful age at 
the time the official acts were performed. 

Cross References. Clerks not to act as 
attorney, § 16-22-210. 

Settlement of moneys collected by 
clerks, § 26-39-201 et seq. 



Effective Dates. Acts 1883, No. 114, 
§ 226: effective on passage. 

Acts 1981 (Ex. Sess.), No. 16, § 12: Nov. 
25, 1981. Emergency clause provided: "It 
is hereby found and determined that some 
of the provisions of Act 824 of 1981, which 
provides that the official court reporters of 
the circuit and chancery courts in the 
State are state employees, and provide for 
the levy and collection of additional court 
costs to pay the salaries and expenses of 
reporters, are vague and difficult to inter- 
pret, and that it is essential to the effec- 
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tive and efficient administration of justice of the public peace, health and safety shall 
that this Act be given effect immediately be in full force and effect from and after its 
to clarify the law relating to court report- passage and approval." 
ers. Therefore, an emergency is hereby Acts 1995, No. 986, § 5: Apr. 6, 1995. 
declared to exist and this Act being neces- Emergency clause provided: "It is hereby 
sary for the immediate preservation of the found and determined by the Eightieth 
public peace, health and safety shall be in General Assembly of the State of Arkan- 
full force and effect from and after its sas that the County and Circuit Clerks 
passage and approval." Continuing Education Board is made up 
Acts 1991, No. 404, § 5: Mar. 8, 1991. of only five (5) members; that small num- 
Emergency clause provided: "It is hereby ber of the members needs to be increased 
found and determined by the Seventy- to better represent all 75 counties, and all 
Eighth General Assembly that state law areas and regions of the State of Arkan- 
does not provide for the deposit of trust sas; and that expanding the Board's mem- 
funds held by the probate clerk in interest bership will solve this problem in an im- 
bearing accounts; that this act is neces- mediate fashion. Therefore, an emergency 
sary to clarify that such deposit of trust is hereby declared to exist, and this act 
funds is in the best interests of all parties being necessary for the immediate preser- 
involved. Therefore, an emergency is vation of the public peace, health, and 
hereby declared to exist and this act being safety, shall be in full force and effect from 
necessary for the immediate preservation and after its passage and approval." 



16-20-101. Endorsement of papers. 

The clerk shall endorse, upon every paper filed in an action, the day 
it was filed; he shall endorse upon every order for a provisional remedy, 
and upon every bond taken thereunder, the day of its return to his 
office. 

History. Civil Code, § 770; C. & M. 
Dig., § 1375; Pope's Dig., § 1636; A.S.A. 
1947, § 23-101. 

16-20-102. Docket entries. 

Upon the return of every summons served, the clerk shall enter upon 
the docket the name of the defendant or defendants summoned and the 
day of the service upon each one. The entry shall be evidence of the 
service of summons in case of the loss thereof. 

History. Civil Code, § 771; C. & M. 
Dig., § 1376; Pope's Dig., § 1637; A.S.A. 
1947, § 23-102. 

16-20-103. Oaths and affidavits. 

The clerk may administer any oath or take any affidavit required or 
permitted in the progress of an action. 

History. Civil Code, § 772; C. & M. 
Dig., § 1377; Pope's Dig., § 1638; A.S.A. 
1947, § 23-103. 
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16-20-104. Bonds. 

(a) The clerk shall prepare, in a proper manner, every bond to be 
taken by or given before him or his court. 

(b) He shall refuse any surety offered in a bond to be taken by him 
who is, in his opinion, insufficient. 

History. Civil Code, §§ 773, 774; C. & §§ 1639, 1640; A.S.A. 1947, §§ 23-104, 
M. Dig., §§ 1378, 1379; Pope's Dig., 23-105. 

16-20-105. County and Circuit Clerks Continuing Education 
Board. 

(a) There is created the County and Circuit Clerks Continuing 
Education Board which shall be composed of the following nine (9) 
members: 

(1) Three (3) members of the County Clerks' Association, designated 
by the County Clerks' Association; 

(2) Three (3) members of the Circuit Clerks' Association, designated 
by the Circuit Clerks' Association; 

(3) One (1) combined county and circuit clerk to be designated by 
each of the two (2) associations named in subdivisions (a)(1) and (2) of 
this section, on a rotating basis annually; 

(4) The Auditor of State or a person designated by him; and 

(5) One (1) member designated by the Association of Arkansas 
Counties. 

(b)(1) It shall be the responsibility of the County and Circuit Clerks 
Continuing Education Board to establish a continuing education pro- 
gram for county clerks and circuit clerks of the various counties in the 
state. 

(2) The program shall be designed to better equip persons elected to 
serve as county clerks and circuit clerks to carry out their official 
responsibilities in an effective and efficient manner. The program shall 
include requirements and procedures for an effective certification 
program for county clerks and circuit clerks. 

(c) It shall also be the responsibility of the board to disburse any 
funds made available to it from the County and Circuit Clerks Con- 
tinuing Education Fund and to establish and maintain a continuing 
education program and a certification program for county and circuit 
clerks. 

History. Acts 1983, No. 914, §§ 1, 2; Amendments. The 1995 amendment 

A.S.A. 1947, §§ 23-421, 23-422; Acts 1995, substituted "nine (9) members" for "five (5) 

No. 986, § 1. members" in (a); substituted "Three (3) 

A.C.R.C. Notes. As originally amended members" for "Two (2) members" in (a)(1) 

by Acts 1995, No. 986, § 1, subdivision and (2); inserted (a)(3), redesignating 

(a)(3) ended: "beginning with the County former (a)(3) as (a)(4); and added (a)(5). 
Clerks' Association, and then on a rotating 
basis annually." 
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16-20-106. Fines, penalties, taxes, etc. — Collection and settle- 
ment — Accounting — Audit and adjustment. 

(a) The clerks of the several courts of record of this state shall collect 
and pay over to the treasurer of their respective counties all taxes due 
on writs, executions, and official seals. They shall also collect and pay 
over other sums of money, by whatever name designated, coming to 
their hands and belonging to the state or county. 

(b) The clerks of the several courts of record of the state shall render 
account at each term of their respective courts, verified by oath, of all 
moneys which have been received to the use of the state or county not 
before accounted for. 

(c)(1) The clerks shall keep a true account of all fines, penalties, 
forfeitures, and judgments imposed, adjudged, or rendered in favor of 
the state or any county by their respective courts, distinguishing those 
payable to the state from those payable to the county. 

(2) The clerks shall keep the account open to the inspection of the 
judges of the respective courts and the members of the grand jury. 

(d) It shall be the duty of the judges of such courts to audit and adjust 
the accounts of their respective clerks, according to the records, dockets, 
and papers of their respective courts, and to make two (2) separate bills 
of the several sums, wherewith their clerks shall be chargeable, 
specifying on what account the bill is payable. The judges shall certify 
a copy thereof to the clerk of the county court, who shall file and charge 
the bill accordingly. The copy shall be certified and delivered to the 
county treasurer. 

History. Acts 1883, No. 114, §§ 179- Pope's Dig., §§ 13923-13925; A.S.A. 1947, 
181, p. 199; C. & M. Dig., §§ 10141-10143; §§ 23-107 — 23-109. 

CASE NOTES 

Analysis Setting Off. 

™ , , , , , The circuit clerk cannot set off allow- 

Forced settlement. , , . , ., , 

Sett- or ances made him by the county court 

* ' against the amount of taxes in his hands. 

Forced Settlement. Lee County v. Govan, 31 Ark. 610 (1876) 

If the circuit court neglects to require (decision under prior law). 

the circuit clerk to report during the term 

of his office, the county court may force 

him to settle. Lee County v. Abrahams, 31 

Ark. 571 (1876) (decision under prior law). 

16-20-107. [Repealed.] 

Publisher's Notes. This section, con- by Acts 1995 (1st Ex. Sess.), No. 13, § 4. 

cerning collection and payment of addi- The section was derived from Acts 1981 

tional fees and use of funds, was repealed (Ex. Sess.), No. 16, § 3; A.S.A. 1947, § 22- 

by Acts 1995, No. 1256, § 20, as amended 156. 
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16-20-108. Investment of moneys held in trust — Disposition of 
funds. 

(a) Moneys received by a clerk of the circuit, chancery, or probate 
court to be held by the clerk in trust shall hereafter be invested by the 
clerk in an interest-bearing account, unless a court with proper juris- 
diction over the fund orders otherwise. 

(b) The interest earned by such account shall be paid over to the 
general fund of the county, in the absence of an order to the contrary 
from a court of competent jurisdiction. 

History. Acts 1981, No. 279, § 1; 
A.S.A. 1947, § 23-112; Acts 1991, No. 404, 
§ 1. 

16-20-109. Facsimile copies transmitted as pleadings. 

(a) Any court clerk of a court of record may accept facsimile copies 
transmitted over telephone lines for filing as pleadings in cases, 
provided such pleadings are transmitted onto bond-type paper which 
can be preserved for a period of at least ten (10) years. 

(b) Any signature appearing on a facsimile copy of a court pleading 
shall be presumed to be authentic until proven otherwise. 

(c)(1) A facsimile copy of a court pleading shall be deemed received 
and filed by the court clerk when it is transmitted to the proper office 
and received on the court clerk's facsimile machine without regard to 
the hours of operation of the clerk's office. 

(2) The date and time printed by the court clerk's facsimile machine 
on the transmitted copy of a court pleading shall be prima facie 
evidence of the date and time of the filing until proven otherwise. 

History. Acts 1989, No. 58, § 1; 1989 office" following "transmitted" in the first 

(3rd Ex. Sess.), No. 19, § 1; 1997, No. 874, sentence in (c). 

§ 1- Cross References. Service and filings 

Amendments. The 1997 amendment of pleading and other papers, ARCP 5. 
rewrote (a); and inserted "to the proper 

RESEARCH REFERENCES 

Ark. L. Notes. Watkins, Procedural UALR L.J. Survey, Civil Procedure, 12 
Notes from All Over, 1989 Ark. L. Notes UALR L.J. 603. 
65. 

CASE NOTES 

Construction. held timely, despite the literal interpreta- 

Document with date and time affixed by tion of RAP-Civ 4 and 5 requiring other- 

the court clerk's facsimile machine, but wise. Bhatti v. McCabe, 326 Ark. 176, 928 

not separately file-stamped by the clerk, S.W.2d 340 (1996). 
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Subchapter 2 — Supreme Court Clerk 

SECTION. SECTION. 

16-20-201. Bond. 16-20-205. Acknowledgments taken — 

16-20-202. Preservation of seal and prop- Oaths administered. 

erty of office — Office sup- 16-20-206. Copies of opinions to be fur- 
plies and equipment. nished to Reporter of the 
16-20-203. Recording of judgments and Supreme Court. 

opinions. 16-20-207. Fees — Accounting — Audit. 

16-20-204. Issuance of process. 



Cross References. Appointment, Ark. Acts 1937, No. 22, § 2: effective on pas- 
Const., Art. 7, § 7. sage. 

Effective Dates. Acts 1895, No. 145, 
§ 9: effective on passage. 



16-20-201. Bond. 

(a) The Clerk of the Supreme Court shall, before he enters on the 
duties of his office, enter into bond to the state in any sum not less than 
three thousand dollars ($3,000), with good and sufficient security. The 
bond shall be approved by the court in term time, or by either of the 
justices thereof in vacation, conditioned upon the faithful discharge of 
his office, that he will seasonably record the judgments, decrees, orders, 
and proceedings of the court, and do and perform all other things that 
may be required of him by law, and that he, his executors, or adminis- 
trators will deliver to his successor, safe and undefaced, all books, 
papers, records, seals, and furniture belonging to his office. The bond 
shall be filed in the office of the Secretary of State. 

(b) The Clerk of the Supreme Court shall be liable on his official bond 
for the acts of his deputies in the discharge of their duties as such. 

History. Rev. Stat., ch. 26, § 2; Acts program for public officers, officials and 

1895, No. 145, § 6, p. 213; C. & M. Dig., employees, effective July 20, 1987, pursu- 

§§ 1351, 1356; Pope's Dig., §§ 1608, 1613; ant to § 21-2-701 et seq. The subsection 

A.S.A. 1947, §§ 23-201, 23-205. may again become effective upon cessa- 

A.C.R.C. Notes. The operation of sub- tion of coverage under that program. See 

section (a) of this section was suspended § 21-2-703. 
by adoption of a self-insured fidelity bond 

16-20-202. Preservation of seal and property of office — Office 
supplies and equipment. 

The Clerk of the Supreme Court shall preserve the seals and other 
property belonging to the office and shall provide suitable books, 
stationery, furniture, and such other things as may be necessary for the 
office and the courts. 



63 CLERKS OF COURT 16-20-207 

History. Rev. Stat., ch. 26, § 3; C. & M. Amendments. The 1995 amendment 
Dig., § 1352; Pope's Dig., § 1609; A.S.A. rewrote this section. 
1947, § 23-202; Acts 1995, No. 549, § 4. 

16-20-203. Recording of judgments and opinions. 

It shall be the duty of the Clerk of the Supreme Court to record the 
judgments, decrees, rules, orders, proceedings, and opinions of the 
courts and a complete alphabetical index to all the Clerk of the 
Supreme Court's books of record. 

History. Rev. Stat., ch. 26, § 4; C. & M. Amendments. The 1995 amendment 
Dig., § 1353; Pope's Dig., § 1610; A.S.A. rewrote this section. 
1947, § 23-206; Acts 1995, No. 549, § 5. 

16-20-204. Issuance of process. 

The Clerk of the Supreme Court shall issue and attest all process and 
affix the seals of the courts thereto. 

History. Rev. Stat., ch. 26, § 5; C. & M. Amendments. The 1995 amendment 
Dig., § 1354; Pope's Dig., § 1611; A.S.A. rewrote this section. 
1947, § 23-209; Acts 1995, No. 549, § 6. 

16-20-205. Acknowledgments taken — Oaths administered. 

The Clerk of the Supreme Court and the Clerk of the Supreme Court's 
deputies shall have authority to take acknowledgments to deeds, 
mortgages, and other instruments and to administer oaths. 

History. Acts 1937, No. 22, § 1; Pope's Amendments. The 1995 amendment 
Dig., § 1614; A.S.A. 1947, § 23-210; Acts rewrote this section. 
1995, No. 549, § 7. 

16-20-206. Copies of opinions to be furnished to Reporter of the 
Supreme Court. 

The Clerk of the Supreme Court shall furnish to the Reporter of the 
Supreme Court the names of counsel signing briefs and a true copy of 
the opinions of the courts in all cases. 

History. Rev. Stat., ch. 127, §§ 5, 6; C. Amendments. The 1995 amendment 

& M. Dig., §§ 1357, 1358; Acts 1925, No. rewrote this section. 

357, § 1; Pope's Dig., §§ 1615, 1619, Cross References. Time copy of deci- 

13328; A.S.A. 1947, §§ 23-207, 23-208; sions to be furnished to the Reporter of the 

Acts 1995, No. 549, § 8. Supreme Court, § 16-11-201. 

16-20-207. Fees — Accounting — Audit. 

The Clerk of the Supreme Court shall keep a true and accurate 
account of all fees earned in the office in accordance with the guidelines 
as required by law, and such records shall be subject to inspection by 
the Auditor of State. 



16-20-301 
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History. Acts 1895, No. 145, §§ 2-5, p. Amendments. The 1995 amendment 

213; C. & M. Dig., §§ 1359-1362; Pope's rewrote this section. 

Dig., §§ 1620-1623; A.S.A. 1947, §§ 23- Cross References. Fees, § 21-6-401. 
211 — 23-214; Acts 1995, No. 549, § 9. 

Subchapter 3 — Circuit and Chancery Clerks 



SECTION. 

16-20-301. 



16-20-302. 
16-20-303. 



Preservation of seal and prop- 
erty of office — Office sup- 
plies and equipment. 

Issuance and attestation of 



processes. 
List of causes to be tried — 
Issuance of subpoenas — 
Penalty for noncompli- 
ance. 

16-20-304. Record and index of court pro- 
ceedings. 

16-20-305. Authority to remove records. 

16-20-306. Masters or commissioners — 
Procedure. 



SECTION. 

16-20-307. Account and settlement of 
arrearages accruing to 
county or state. 

16-20-308. Resignation, removal, or 
death — Delivery of 
records to successor. 

16-20-309. Resignation, removal, or 
death — Settlement of ac- 
counts. 

16-20-310. Charges against or indictment 
of clerk — Proceedings — 
Removal. 



Publisher's Notes. Section 14-14- 
1301(a)(2), in part, provides that the clerk 
of the circuit court shall be ex officio clerk 
of the county and probate courts, and 
recorder. However, § 14-14-1301(a)(2) 
and (a)(3) also provide, in part, that a 
county clerk may be elected in the same 
manner as the clerk of the circuit court, 



and, in such cases, the county clerk shall 
be ex officio clerk of the probate court of 
the county until otherwise provided by the 
General Assembly. 

Cross References. Fees, §§ 21-6-402, 
21-6-403. 

Supreme Court reports, custody and re- 
sponsibility, § 25-18-214. 



16-20-301. Preservation of seal and property of office — Office 
supplies and equipment. 

Each clerk shall preserve the seal and other property belonging to his 
office and shall provide suitable books, stationery, furniture, and other 
things necessary for his office. 

History. Rev. Stat., ch. 25, § 8;C.&M. 
Dig., § 1371; Pope's Dig., § 1632; A.S.A. 
1947, § 23-307. 

CASE NOTES 



Authority to Purchase. 

The circuit clerk is authorized to pur- 
chase a typewriter under this section. 



Madison County v. Simpson, 173 Ark. 755, 
293 S.W. 34 (1927). 
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16-20-302. Issuance and attestation of processes. 

Every clerk shall seasonably issue and attest all processes when 
required by law. 

History. Rev. Stat., ch. 25, § 11; C. & 
M. Dig., § 1374; Pope's Dig., § 1635; 
A.S.A. 1947, § 23-315. 

CASE NOTES 

Cited: Edens v. State, 258 Ark. 734, 528 
S.W.2d 416 (1975). 

16-20-303. List of causes to be tried — Issuance of subpoenas — 
Penalty for noncompliance. 

(a)(1) The several clerks of the circuit courts shall, within twenty (20) 
days before the commencement of each term of the court, make out a 
docket of all causes, both civil and criminal, in which an issue of fact is 
to be tried, an inquiry of damages to be made, a special verdict, agreed 
case, demurrer, or other matter of law, to be argued at such term. 

(2) The clerk shall arrange such causes or indictments upon the 
docket in the same order in which the original process was issued. 
However, all criminal matters shall be first set down. A proper portion 
of the causes shall be set for each day the term is supposed to continue. 

(b) Every clerk, within the time specified in subdivision (a)(1) of this 
section, shall post in some convenient place in his office a list of all 
causes specified in subdivision (a)(1) of this section, distinguishing 
therein the day on which each cause is to be tried. He shall keep such 
list so affixed until the end of such term, for the inspection of the parties 
litigant, and their attorneys. 

(c) Every clerk of the circuit court, upon the demand of any party or 
his attorney and upon the payment of the legal fee therefor, shall issue 
subpoenas for witnesses to appear and testify on the day for which the 
cause is set in which the subpoenas are demanded. 

(d) Every clerk who neglects or refuses to make out the docket or to 
set and keep up such lists of causes, or to issue subpoenas according to 
the provisions of this section, shall, on motion, be fined by the court in 
any sum not exceeding one hundred dollars ($100). 

History. Rev. Stat., ch. 116, §§ 144, Dig., §§ 1641, 1642; A.S.A. 1947, §§ 23- 
145; C. & M. Dig., §§ 1380, 1381; Pope's 316, 23-317. 

16-20-304. Record and index of court proceedings. 

Every clerk shall seasonably record the judgments, rules, orders, and 
other proceedings of the courts of which he is the clerk and shall make 
a complete alphabetical index thereto. 
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History. Rev. Stat., ch. 25, § 11; C. & Cross References. Records to contain 
M. Dig., § 1374; Pope's Dig., § 1635; judgment debtor's social security number, 
A.S.A. 1947, § 23-315. § 16-65-122. 

CASE NOTES 

Cited: Edens v. State, 258 Ark. 734, 528 
S.W.2d 416 (1975). 

16-20-305. Authority to remove records. 

In case of danger from an invading enemy, the clerk may remove the 
records, papers, and other things belonging to his office to some secure 
place until the danger ceases. 

History. Rev. Stat., ch. 25, § 10; C. & 
M. Dig., § 1373; Pope's Dig., § 1634; 
A.S.A. 1947, § 23-308. 

16-20-306. Masters or commissioners — Procedure. 

(a) The circuit clerk, by virtue of his office, shall be master or 
commissioner of the circuit court, shall have all the powers that are 
conferred by law on a master or commissioner in chancery, and shall 
receive for such services a compensation to be fixed by the court. 
However, the judge may, for reasons or causes, appoint and constitute 
any other person master or commissioner in special causes in the court. 

(b) In all such proceedings had before the clerk, the same pleadings 
and proofs shall be required and had as though the proceedings were 
had before the court. 

(c) At the next term of the court held thereafter, the judge shall 
examine all bonds taken by the clerk in vacation and make such orders 
relating to the bonds as he shall deem necessary and proper for the 
security of the parties interested therein. 

History. Acts 1873, No. 53, § 7, p. 113; 
C. & M. Dig., §§ 1364, 1365; Pope's Dig., 
§§ 1625, 1626; A.S.A. 1947, § 23-314. 

CASE NOTES 

Appointment in Vacation. tion. Fidelity & Deposit Co. v. 

Appointment of special master by chan- Cunningham, 181 Ark. 954, 28 S.W.2d 715 
cellor in vacation is valid under this sec- (1930). 

16-20-307. Account and settlement of arrearages accruing to 
county or state. 

Every clerk shall keep a perfect account of all arrearages coming into 
his hands and accruing to the county or state on account of taxes, fines, 
or otherwise. He shall then make settlement with the proper court at 
each stated term and pay over all balances. 
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History. Rev. Stat., ch. 25, § 11; C. & 
M. Dig., § 1374; Pope's Dig., § 1635; 
A.S.A. 1947, § 23-315. 

CASE NOTES 

Cited: Edens v. State, 258 Ark. 734, 528 
S.W.2d 416 (1975). 

16-20-308. Resignation, removal, or death — Delivery of records 
to successor. 

If any clerk of the circuit court resigns, is removed from office, or dies, 
he or his executors or administrators shall deliver all records, papers, 
books, files, seals, and other things belonging to his office to his 
successor, as soon as he is qualified, who shall take charge of and make 
receipt for those items. 

History. Rev. Stat., ch. 25, § 19; C. & Cross References. Delivery of records 
M. Dig., § 1382; Pope's Dig., § 1643; to successor, § 21-12-401. 
A.S.A. 1947, § 23-318. 

CASE NOTES 

Cited: Edens v. State, 258 Ark. 734, 528 
S.W.2d 416 (1975). 

16-20-309. Resignation, removal, or death — Settlement of ac- 
counts. 

(a) Any clerk who resigns or is removed from office, or the executor or 
administrator of any clerk who dies, shall render a perfect account to 
the proper court, at the next term after the death, resignation, or 
removal. This account, on oath, shall be made of all arrearages of 
moneys received by him by virtue of his office, not previously accounted 
for, and shall settle with the court as if the clerk were still in office. 

(b) For this purpose, free access may be had to the office and the 
records, books, papers, and files therein. 

(c) The court may compel such settlement and enforce the payment 
of any balance by attachment. 

History. Rev. Stat., ch. 25, § 20; C. & 
M. Dig., § 1383; Pope's Dig., § 1644; 
A.S.A. 1947, § 23-319. 

16-20-310. Charges against or indictment of clerk — Proceed- 
ings — Removal. 

(a)(1) When any prosecuting attorney is required to prosecute 
charges against any clerk, if the offense is indictable, the prosecuting 
attorney shall submit the charges to the grand jury, in order that an 
indictment may be found. 
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(2)(A) If the charges are for an offense not indictable, the prosecuting 
attorney shall make the charges out and file them in the court. He 
shall cause a copy thereof to be served on the clerk, together with a 
notice requiring him to appear before the circuit court of the county 
in which the clerk may reside, on some specified day in the term, and 
answer the charges. 

(B) The notice and copy of the charges shall be delivered to the 
clerk at least fifteen (15) days before the day appointed for the 
answering thereof. 

(b)(1) The prosecuting attorney shall cause witnesses to be sum- 
moned to support such charges or any indictment that may have been 
found against the clerk and shall prosecute the charges or indictment 
with speed. 

(2) The clerk shall appear and plead at the next term of the court 
unless further time is given for that purpose. 

(3) If the clerk pleads not guilty to the charges or indictment, the 
court shall require a jury to be summoned to try the issue joined. 

(4) If the jury finds the clerk guilty, or if he pleads guilty to the 
charges or indictment, it shall be the duty of the court to enter up an 
order removing the clerk from office. From that time he shall cease to be 
clerk of such court, and the vacancy shall be filled according to law. 

History. Rev. Stat., ch. 25, §§ 15-18; C. §§ 1648-1651; A.S.A. 1947, §§ 23-322 — 
& M. Dig., §§ 1387-1390; Pope's Dig, 23-325. 

Subchapter 4 — County and Probate Clerks 

SECTION. SECTION. 

16-20-401. Duties of clerk generally — 16-20-405. [Repealed.] 

Fees. 16-20-406. Receipts for papers filed with 

16-20-402. Duties as to accounts. clerk of circuit court. 

16-20-403. [Repealed.] 

16-20-404. Fee for making settlement 
with collector. 



Publisher's Notes. Section 14-14- Effective Dates. Acts 1873, No. 31, 
1301(a)(2) provides, in part, that the clerk § 30: effective on passage, 
of the circuit court shall be ex officio clerk Acts 1935, No. 170, § 12: Mar. 21, 1935. 
of the county and probate courts, and Emergency clause provided: "Whereas the 
recorder. However, § 14-14-1301(a)(2) status of the tax forfeiture laws of this 
and (a)(3) also provide, in part, that a s t a te are such as to encourage tax delin- 
county clerk may be elected in the same quencies and has greatly decreased the 
manner as the clerk of the circuit court, efficient operation of the schools and var- 
and, in such cases, the county clerk shall ious governmental functions, now, there- 
be ex officio clerk of the probate court of fore> an emergency is declared and this 
the county until otherwise provided by the Act being neC essary for the immediate 
General Assembly. preservation of the public peace, health, 

Cross References. Fees, § 21-6-406. and gafet it shall become effective imme . 

Records to be ^kept when two judicial diatel itg and a rovaL » 
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16-20-401. Duties of clerk generally — Fees. 

(a) The county clerk shall, by virtue of his office, be clerk of the 
county court for his county 

(b) It shall be his duty to attend each regular or special session of the 
court, either in person or by deputy, and to keep and preserve in his 
office a complete and correct record of the proceedings of the court. 

History. Acts 1873, No. 31, § 5, p. 53; 
C.&M.Dig.,§ 1392; Pope's Dig., § 1653; 
A.S.A. 1947, § 23-405. 

16-20-402. Duties as to accounts. 

It shall be the duty of the clerk of the county court of each county: 

(1) To keep a regular account between the treasurer and the county, 
charging him with all moneys paid into the treasury, and crediting him 
with the amount he may have disbursed, between the period of his 
respective settlements with the court; 

(2) To keep just accounts between the county and all persons, bodies 
politic or corporate, chargeable with moneys payable into the county 
treasury; 

(3)(A) To file and preserve in his office all documents, vouchers, and 
other papers pertaining to the settlement of any account to which the 
county shall be a party; 

(B) Copies of such documents, vouchers, and papers certified 
under the hand and seal of such clerk shall be admitted to be read in 
evidence in any of the courts of this state; 

(4) To issue warrants on the treasury for all moneys ordered to be 
paid by the court, keep an abstract thereof, and present the abstract to 
the county court at every regular term; 

(5) To balance and exhibit the accounts kept by him as often as 
required by the court; and 

(6) To keep his books and papers at all times ready for the inspection 
of the county court or the presiding judge thereof. 

History. Rev. Stat., ch. 41, § 15; C. & Fees for prosecuting cases in municipal 

M. Dig., §§ 1394-1398; Pope's Dig., court, § 16-17-222. 

§§ 1657-1661; A.S.A. 1947, § 23-406. Fees generally, § 21-6-101 et seq. 

Cross References. Enforcement of Payment of funds into county treasur}', 

Const., Amend. 10, § 14-23-107. § 26-39-201. 

16-20-403. [Repealed.] 

Publisher's Notes. This section, con- No. 170, §§ 11-A, 11-B; Pope's Dig., 

cerning annual financial report of clerk, §§ 13799, 13800; Acts 1981, No. 678, § 1; 

was repealed by Acts 1993, No. 538, § 1. A.S.A. 1947, §§ 23-408, 23-409. 
The section was derived from Acts 1935, 
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16-20-404. Fee for making settlement with collector. 

The clerks of the county and probate courts of the various counties in 
the state are authorized to charge a fee of not more than ten dollars 
($10.00) per day for making settlement with the collector for each day 
employed, including quarterly apportionments, but not exceeding 
thirty (30) days during any calendar year. 

History. Acts 1963, No. 491, § 1; 
A.S.A. 1947, § 23-420. 

16-20-405. [Repealed.] 

Publisher's Notes. This section, con- No. 232, § 11. The section was derived 
cerning a fiscal report to the quorum or from Acts 1927, No. 340, § 4; Pope's Dig., 
levying court, was repealed by Acts 1995, § 13827; A.S.A. 1947, § 23-407. 

16-20-406. Receipts for papers filed with clerk of circuit court. 

Whenever the clerk of the county and probate court shall deliver to 
the clerk of the circuit court any original papers, he shall take a receipt 
therefor and file the receipt in place of the papers. 

History. Civil Code, § 22; C. & M. 
Dig., § 2235; Pope's Dig., § 2863; A.S.A. 
1947, § 23-411. 

CHAPTER 21 
PROSECUTING ATTORNEYS 

subchapter. 

1. General Provisions. 

2. Prosecutor Coordinator Act. 
3-5. [Reserved.] 

6. First Judicial District. 

7. Second Judicial District. 

8. Thdid Judicial District. 

9. Fourth Judicial District. 

10. Fifth Judicial District. 

11. Skth Judicial District. 

12. Seventh Judicial District. 

13. Eighth Judicial District. 

14. Ninth Judicial District. 

15. Tenth Judicial District. 

16. Eleventh Judicial District. 

17. Twelfth Judicial District. 

18. thntteenth judicial district. 

19. Fourteenth Judicial District. 

20. Fifteenth Judicial District. 

21. Sdcteenth Judicial District. 

22. Seventeenth Judicial District. 

23. Eighteenth Judicial District. 

24. Nineteenth Judicial District. 

25. Twentieth Judicial District. 
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subchapter 

26. Twenty-First Judicial District. [Reserved.] 

27. Twenty-Second Judicial District. 



RESEARCH REFERENCES 



ALR. Prosecutor's power to grant pros- 
ecution witness immunity from prosecu- 
tion. 4 ALR 4th 1221. 

Availability of writ of prohibition or 
similar remedy against acts of public pros- 
ecutor. 16 ALR 4th 112. 

Enforceability of agreement not to pros- 



ecute if accused would help in criminal 
investigation or would become witness 
against others. 32 ALR 4th 990. 

Am. Jur. 63A Am. Jur. 2d, Pros. Attys., 
§ 5 et seq. 

C.J.S. 27 C.J.S., Dist. & Pros. Attys., 
§ 1 et seq. 



Subchapter 1 — General Provisions 



section. 

16-21-101. Residence. 

16-21-102. Opinion on criminal law mat- 
ters to be given to public 
officers. 

16-21-103. Duty to commence and prose- 
cute criminal actions. 

16-21-104. Summoning witnesses before 
grand jury. 

16-21-105. Justice of the peace to notify 
prosecutor of pendency of 
certain criminal proceed- 
ings — Duty of prosecutor. 

16-21-106. Assistance to victims and wit- 
nesses of crimes — Victim 
of crimes case coordinator. 

16-21-107. Victim/Witness Coordinator. 

16-21-108. Child support enforcement — 
Participation in federal 
programs — Collection 
and assessment of costs. 

16-21-109. Fees in felony cases paid to 
general revenue fund of 
county. 

16-21-110. Report of, and payment over 
of, moneys received — 
Penalty for noncompli- 
ance. 

16-21-111. Law library. 

16-21-112. Prosecuting attorney pro tem- 
pore. 

16-21-113. Deputies. 

16-21-114. County attorneys. 

16-21-115. City attorneys. 

16-21-116. Indictment and punishment 
for misdemeanor in office 
or neglect of duty — Pros- 
ecution. 



SECTION. 

16-21-117. Salaries of prosecuting attor- 
neys — Classification of ju- 
dicial districts. 

16-21-118. Division A Districts. 

16-21-119. Contingent expense funds 
generally. 

16-21-120. Fees from persons issuing bad 
checks — Special fund — 
Expenditures — Reports. 

16-21-121. First Judicial District Prose- 
cuting Attorney. 

16-21-122. The Second Judicial District. 

16-21-123. The Third Judicial District. 

16-21-124. The Fourth Judicial District. 

16-21-125. The Fifth Judicial District. 

16-21-126. The Sixth Judicial District. 

16-21-127. [Repealed.] 

16-21-128. The Eighth Judicial District. 

16-21-129. The Ninth Judicial District- 
East. 

16-21-130. The Ninth Judicial District- 
West. 

16-21-131. The Tenth Judicial District. 

16-21-132. The Eleventh Judicial Dis- 
trict-East. 

16-21-133. The Eleventh Judicial Dis- 
trict-West. 

16-21-134. The Twelfth Judicial District. 

16-21-135. The Thirteenth Judicial Dis- 
trict. 

16-21-136. The Fourteenth Judicial Dis- 
trict. 

16-21-137. The Fifteenth Judicial Dis- 
trict. 

16-21-138. The Sixteenth Judicial Dis- 
trict. 
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SECTION. SECTION. 

16-21-139. The Seventeenth Judicial Dis- 16-21-149. 
trict. 

16-21-140. The Twenty-third Judicial 16-21-150. 
District. 16-21-151. 

16-21-141. The Eighteenth Judicial Dis- 
trict-East. 16-21-152. 

16-21-142. The Eighteenth Judicial Dis- 
trict-West. 16-21-153. 

16-21-143. The Nineteenth Judicial Dis- 
trict. 16-21-154. 

16-21-144. The Twentieth Judicial Dis- 16-21-155. 
trict. 16-21-156. 

16-21-145. Authority to appoint deputies 
and employees. 

16-21-146. Appropriation of funds for sal- 
aries and expenses. 16-21-157. 

16-21-147. Powers of deputy prosecuting 

attorney — Disposition of 16-21-158. 
federal forfeiture funds. 

16-21-148. Deputy prosecutor for civil as- 
set forfeiture actions. 



Appointment of special deputy 
prosecuting attorneys. 

Prosecution of appeals. 

Prosecutor's victim/witness 
fund. 

The Twenty-first Judicial Dis- 
trict. 

License — Confirmation — 
Vacancies. 

Entry-level salary. 

Attendance and leave. 

Funding of expenses and addi- 
tional employees of the 
prosecuting attorneys' of- 
fices. 

State employment and assign- 
ment of positions. 

Hour limitations — Part-time 
deputy prosecuting attor- 
neys. 



5: effective on pas- 
§ 8: July 1, 1937. 



A.C.R.C. Notes. References to "this 
subchapter" in §§ 16-21-101 — 16-21-150 
may not apply to §§ 16-21-151 — 16-21- 
158 which were enacted subsequently. 

Effective Dates. Acts 1875 (Adj. Sess.), 
No. 5, § 3: effective on passage. 

Acts 1893, No. 59, § 4: effective on pas- 
sage. 

Acts 1895, No. 80, § 
sage. 

Acts 1937, No. 214, 

Acts 1937, No. 286, § 7: approved Mar. 
22, 1937. Emergency clause provided: "It 
appearing to the legislature that, without 
immediate legislation, the prosecuting at- 
torney of the several judicial circuits of 
the State of Arkansas, will be without 
adequate assistants and authority to 
properly represent and protect the public, 
unless this act is made effective immedi- 
ately, it is hereby declared that this act is 
necessary for the immediate preservation 
of the public peace, health and safety, and 
an emergency is hereby declared to exist, 
and this act shall take effect and be in full 
force, from and after its passage." 

Acts 1947, No. 52, § 2: Feb. 7, 1947; 
Acts 1947, No. 151, § 2: Mar. 3, 1947. 
Emergency clauses provided: "In view of 
the increase in the volume of criminal 
cases in certain of the judicial districts of 
this state and in order to expedite and 



facilitate the function of justice, an emer- 
gency is hereby declared to exist and it 
being necessary for the preservation of 
public peace, health, safety and welfare, 
this act shall take effect and be in full 
force from and immediately after its pas- 
sage and approval." 

Acts 1947, No. 152, § 2: approved Mar. 
3, 1947. Emergency clause provided: 
"Whereas, in recent months, it is evident 
that crime is increasing, particularly 
among juvenile offenders, and whereas, it 
is necessary that such cases be thoroughly 
investigated and prepared, and whereas, 
the present expense account of the prose- 
cuting attorney of the Eleventh Judicial 
Circuit is inadequate, now therefore, an 
emergency is hereby declared to exist, and 
this act shall be in full force and effect 
from and after its passage." 

Acts 1947, No. 422, § 2: Mar. 28, 1947; 
Acts 1949, No. 213, § 2: Mar. 3, 1949; Acts 
1949, No. 466, § 2: Mar. 29, 1949; Acts 
1951, No. 61, §§ 2, 3: retroactive to Jan. 1, 
1951. Emergency clauses provided: "It is 
hereby ascertained by the General Assem- 
bly that this act is necessary for the suc- 
cessful and efficient functioning of the 
judicial circuits of the State of Arkansas 
and that this act is necessary for the 
immediate preservation of the public 
peace, health and safety of the people of 



73 



PROSECUTING ATTORNEYS 



the State of Arkansas and an emergency is 
hereby declared to exist; and this act shall 
be in full force and effect from and after its 
passage and approval." 

Acts 1949, No. 94, § 4: approved Feb. 
16, 1949. Emergency clause provided: 
"Whereas, in recent months, it is evident 
that crime is increasing, particularly 
among juvenile offenders, and whereas, it 
is necessary that such cases be thoroughly 
investigated and prepared, and whereas, 
the present expense account of the prose- 
cuting attorney of the Tenth Judicial Cir- 
cuit is inadequate, now therefore, an 
emergency is hereby declared to exist, and 
this act shall be in full force and effect 
from and after its passage." 

Acts 1951, No. 17, § 2: approved Jan. 
25, 1951. Emergency clause provided: "It 
appearing to the legislature that without 
immediate legislation, the prosecuting at- 
torneys of the counties affected by this Act 
will be without adequate funds for the 
contingent expense of his office to properly 
represent and protect the public unless 
this Act is made effective immediately, it 
is hereby declared that this Act is neces- 
sary for the immediate preservation of the 
public peace, health and safety, and an 
emergency is hereby declared to exist, and 
this act shall take effect and be in full 
force from and after its passage." 

Acts 1951, No. 32, § 4: approved Feb. 2, 
1951. Emergency clause provided: "It ap- 
pearing that the present salary and con- 
tingent expense allowed the prosecuting 
attorney of the Fourteenth Judicial Cir- 
cuit is inadequate for the efficient and 
proper administration of the duties of the 
office, and that the expenses of such office 
has greatly increased within recent years, 
the legislature hereby declares an emer- 
gency to exist and this Act, being neces- 
sary for the immediate preservation of the 
public peace, health and safety, shall be- 
come effective from and after its passage." 

Acts 1951, No. 61, §§ 2, 3: retroactive to 
Jan. 1, 1951. Emergency clause provided: 
"It is hereby ascertained by the General 
Assembly that this Act is necessary for the 
successful and efficient functioning of the 
judicial circuits of the state of Arkansas 
and that this Act is necessary for the 
immediate preservation of the public 
peace, health and safety of the people of 
the state of Arkansas and an emergency is 
hereby declared to exist; and this Act shall 



be in full force and effect from and after its 
passage and approval." 

Acts 1951, No. 355, § 6; 1951, No. 387, 
§ 4: both acts approved Mar. 20, 1951. 
Emergency clause provided: "It appearing 
to the legislature that without immediate 
legislation, the prosecuting attorneys of 
the counties affected by this act will be 
without adequate funds for the contingent 
expense of his office to properly represent 
and protect the public, and it is hereby 
declared that this act is necessary for the 
immediate preservation of the public 
peace, health and safety, and an emer- 
gency is hereby declared to exist and this 
act shall take effect and be in full force 
from and after its passage." 

Acts 1957, No. 420, § 4: approved Mar. 
28, 1957. Emergency clause provided: 
"Whereas, this Act being necessary to the 
public peace, health and safety of the 
people of the state of Arkansas, and for the 
proper law enforcement in the 18th Judi- 
cial District, an emergency is hereby de- 
clared to exist, and this Act shall be in full 
force and effect from and after its pas- 
sage." 

Acts 1961, No. 176, § 2: Mar. 6, 1961. 
Emergency clause provided: "It is hereby 
declared by the General Assembly that 
recent shifts in population and recent in- 
creases of assessed valuation within the 
judicial circuits within the state of Arkan- 
sas have changed the classification of the 
Fourteenth Judicial Circuit, and the law 
as now in effect, does not truly reflect the 
pay classification of the Fourteenth Judi- 
cial Circuit; and, that only by the imme- 
diate passage of this Act may such condi- 
tion be corrected. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval." 

Acts 1963, No. 454, § 4: July 1, 1963. 

Acts 1963, No. 486, §§ 2, 4: retroactive 
to Jan. 1, 1963. Emergency clause pro- 
vided: "It has been found by the General 
Assembly of the State of Arkansas that 
the salaries of the prosecuting attorneys 
for the Fifteenth and Sixteenth Judicial 
Circuits are insufficient to adequately 
compensate the person filling those of- 
fices, and that the salaries of those offices 
must be increased in order to maintain 
efficient operation of the courts and 
adminstration of justice. Therefore, this 
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act being immediately necessary for the 
preservation of the public peace, health, 
and safety an emergency is declared to 
exist and this act shall be in force and 
effect from and after its passage and ap- 
proval." 

Acts 1965, No. 557, § 2: retroactive to 
Jan. 1, 1965. 

Acts 1967, No. 16, § 4: Jan. 26, 1967; 
Acts 1973, No. 30, § 4: Jan. 31, 1973; Acts 
1977, No. 117, § 6: Feb. 9, 1977; Acts 
1979, No. 415, § 4: Mar. 29, 1979; Acts 
1979, No. 514, § 4: Mar. 21, 1979; Acts 
1981, No. 126, § 4: Feb. 19, 1981; Acts 
1983, No. 5, § 4: Jan. 26, 1983. Emer- 
gency clauses provided: "It has been found 
and determined by the General Assembly 
of the State of Arkansas that due to the 
enormous increase in the volume of crime 
in the counties affected by this Act, that 
the sums previously appropriated are not 
sufficient to pay the contingency expenses 
of the prosecuting attorney's office. There- 
fore, an emergency is declared to exist, 
and this Act being necessary for the pres- 
ervation of the public peace, health and 
safety, shall take effect and be in force 
from the date of its approval." 

Acts 1967, No. 307, § 4: retroactive to 
Jan. 1, 1967. Emergency clause provided: 
"It has been found by the General Assem- 
bly of the State of Arkansas that there is 
an unequal classification of the various 
judicial circuits of this State, and in order 
to maintain efficient operation of the 
courts and administration of justice and 
for the preservation of the public peace, 
health and safety, an emergency is hereby 
found and declared to exist, and this Act 
shall be in force and effect from and after 
its passage and approval." Became law 
without Governor's signature, Mar. 13, 
1967. 

Acts 1967, No. 472, § 2: July 1, 1967. 

Acts 1969, No. 317, § 3: became law 
without Governor's signature, Mar. 25, 
1969. Emergency clause provided: "It is 
hereby found and determined by the Gen- 
eral Assembly that the contingency ex- 
pense allowed the prosecuting attorney in 
certain judicial circuits is inadequate for 
the efficient and proper administration of 
the duties of the office; that in order to 
provide proper facilities for the prosecut- 
ing attorney of Garland County, it is nec- 
essary that this Act become effective im- 
mediately. Therefore an emergency is 
hereby declared to exist and this Act being 



necessary for the immediate preservation 
of the public peace, health and safety shall 
become effective from and after its pas- 
sage and approval." 

Acts 1971, No. 384, § 4: retroactive to 
Jan. 1, 1971. Emergency clause provided: 
"It is hereby found and determined by the 
General Assembly that the prosecuting 
attorneys of the various Judicial Circuits 
in this State are inadequately compen- 
sated; that the case load of the various 
Circuits has increased substantially; that 
this Act is indispensable to assure the 
efficient administration of justice in these 
Circuits, and it is necessary that this Act 
become effective from and after January 
1, 1971. Therefore, an emergency is 
hereby declared to exist and this Act, 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety, shall be in full force and effect upon 
passage and approval and shall be retro- 
active to January 1, 1971." 

Acts 1971, No. 430, §§ 2, 3: retroactive 
to Jan. 1, 1971. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that the amount 
paid to the contingent expense fund of the 
prosecuting attorney in certain counties of 
this State is inadequate and must be in- 
creased immediately in order to assure 
proper and efficient administration of jus- 
tice in such counties. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in effect from and after 
the date of its passage and approval." 

Acts 1973, No. 779, § 4: July 1, 1973. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the Prosecuting Attorneys of 
the various Judicial Circuits in this State 
are inadequately compensated; that the 
case load of the various Circuits has in- 
creased substantially; that this Act is in- 
dispensable to assure the efficient admin- 
istration of justice in these Circuits, and it 
is necessary that this Act become effective 
from and after July 1, 1973. Therefore, an 
emergency is hereby declared to exist and 
this Act, being necessary for the immedi- 
ate preservation of the public peace, 
health and safety, shall be in full force and 
effect upon passage and approval." Ap- 
proved April 16, 1973. 

Acts 1975, No. 898, § 7: Apr. 7, 1975; 
Acts 1977, No. 319, § 5: Mar. 1, 1977; Acts 
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1979, No. 447, § 5: Mar. 21, 1979. Emer- 
gency clause provided: "It is hereby found 
and determined by the General Assembly 
that the prosecuting attorneys of the var- 
ious judicial districts in this State are 
inadequately compensated; that the 
caseload of the various circuits has in- 
creased substantially; that this Act is in- 
dispensable to assure the efficient admin- 
istration of justice in these circuits. 
Therefore, an emergency is hereby de- 
clared to exist and this Act, being neces- 
sary for the immediate preservation of the 
public peace, health and safety, shall be in 
full force and effect upon passage and 
approval." 

Acts 1977, No. 439, § 7: July 1, 1977. 
Emergency clause provided: "It is hereby 
found and determined by the Seventy- 
First General Assembly that the Constitu- 
tion of the State of Arkansas prohibits the 
appropriation of funds for more than a two 
(2) year period; that the effectiveness of 
this Act on July 1, 1977 is essential to the 
operation of the agency for which the 
appropriations in this Act are provided, 
and that in the event of an extension of 
the Regular Session, the delay in the 
effective date of this Act beyond July 1, 
1977, could work irreparable harm upon 
the proper administration and providing 
of essential governmental programs. 
Therefore, an emergency is hereby de- 
clared to exist, and this Act being neces- 
sary for the immediate preservation of the 
public peace, health, and safety shall be in 
full force and effect from and after July 1, 
1977." 

Acts 1977, No. 565, § 6: became law 
without Governor's signature, Mar. 21, 
1977. Emergency clause provided: "It is 
hereby found and determined by the Gen- 
eral Assembly of the State of Arkansas 
that there is no practical means now in 
existence for the enforcement of collection 
of child support payments; that as a result 
many families are forced to accept Aid to 
Families with Dependent Children; and 
whereas this Act is indispensable in car- 
rying out the purposes of the Federal 
Child Support Program (Title IV-D) of the 
Social Security Act of 1935. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its date of passage and 
approval." 



Acts 1979, No. 662, § 2: Mar. 29, 1979. 
Emergency clause provided: "It is hereby 
found and determined by the Seventy- 
Second General Assembly that the imme- 
diate passage and approval of this Act is 
necessary in order to allow city attorneys 
to prosecute violations of state misde- 
meanor laws in the name of the State; 
therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1981 (Ex. Sess.), No. 5, § 4: Nov. 
24, 1981. Emergency clause provided: "It 
is hereby found and determined by the 
General Assembly that the Tenth Judicial 
Circuit was accidentally designated a 
Class B Judicial Circuit and that this Act 
is immediately necessary to redesignate 
the Tenth Judicial Circuit as a Division A 
Circuit. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall be in full 
force and effect from and after its passage 
and approval." 

Acts 1985, No. 450, § 4: Mar. 20, 1985. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that glaring errors were made in 
Act 526 of 1983, which was an Act provid- 
ing needed assistance to victims and wit- 
nesses of crimes; that this Act is immedi- 
ately necessary to correct these obvious 
errors. Therefore, an emergency is hereby 
declared to exist and this Act, being nec- 
essary for the preservation of the public 
peace, health and safety, shall be in full 
force and effect from and after its passage 
and approval." 

Acts 1987, No. 76, § 3: Feb. 19, 1987. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the salaries of the prosecut- 
ing attorneys of the Third, Seventh, 
Eighth, Sixteenth and Twentieth Judicial 
Circuits are insufficient to adequately 
compensate the persons filling those of- 
fices; that designating those circuits as 
Division A circuits instead of Division B 
circuits will entitle the prosecuting attor- 
neys for those circuits to increase compen- 
sation; and that such increased compen- 
sation cannot occur until this act becomes 
effective. Therefore, an emergency is 
hereby declared to exist and this act being 
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immediately necessary for the preserva- 
tion of the public peace, health and safety 
shall be in full force and effect from and 
after its passage and approval." 

Acts 1987, No. 221, § 7: July 1, 1987. 
Emergency clause provided: "It is hereby 
found and determined by the Seventy- 
Sixth General Assembly, that the Consti- 
tution of the State of Arkansas prohibits 
the appropriation of funds for more than a 
two (2) year period; that the effectiveness 
of this Act on July 1, 1987 is essential to 
the operation of the agency for which the 
appropriations in this Act are provided, 
and that in the event of an extension of 
the Regular Session, the delay in the 
effective date of this Act beyond July 1, 
1987 could work irreparable harm upon 
the proper administration and provision 
of essential governmental programs. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after July 1, 
1987." 

Acts 1989 (1st Ex. Sess.), No. 21, § 7: 
July 1, 1989. Emergency clause provided: 
"It is hereby found and determined by the 
Seventy-Seventh General Assembly, that 
the Constitution of the State of Arkansas 
prohibits, the appropriation of funds for 
more than a two (2) year period; that the 
effectiveness of this Act on July 1, 1989 is 
essential to the operation of the agency for 
which the appropriations in this Act are 
provided, and that in the event of an 
extension of the Regular Session, the de- 
lay in the effective date of this act beyond 
July 1, 1989 could work irreparable harm 
upon the proper administration and pro- 
vision of essential governmental pro- 
grams. Therefore, an emergency is hereby 
declared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after July 1, 
1989." 

Acts 1991, No. 79, § 10: July 1, 1991. 
Emergency clause provided: "It is hereby 
found and determined by the Seventy- 
Eighth General Assembly, that the Consti- 
tution of the State of Arkansas prohibits 
the appropriation of funds for more than a 
two (2) year period; that the effectiveness 
of this Act on July 1, 1991 is essential to 
the operation of the agency for which the 
appropriations in this Act are provided, 



and that in the event of an extension of 
the Regular Session, the delay in the 
effective date of this Act beyond July 1, 
1991 could work irreparable harm upon 
the proper administration and provision 
of essential governmental programs. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after July 1, 
1991." 

Acts 1991, No. 1124, § 5: Apr. 9, 1991. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the present law pertaining to 
the funding of the Victim/Witness Pro- 
grams is unclear; this Act clarifies the law 
by providing that the additional court cost 
levied under Arkansas Code § 16-21-106 
must be used only to defray the cost of the 
Victim/Witness Program; and that this 
Act should go into effect immediately in 
order to clarify the law as soon as possible. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being immedi- 
ately necessary for the preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1992 (1st Ex. Sess.), No. 33, § 7: 
Mar. 10, 1992. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that the maxi- 
mum annual salary for the Marianna mu- 
nicipal court judge is inadequate and 
should be increased as soon as possible 
and that this act will accomplish the 
same. Therefore, an emergency is hereby 
declared to exist and this act being neces- 
sary for the preservation of the public 
peace, health and safety shall be in full 
force and effect from and after its passage 
and approval." 

Acts 1993, No. 995, § 5: Apr. 12, 1993. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the caseload of the First Ju- 
dicial District has decreased substantially 
and that is no longer necessary for the 
Prosecuting Attorney to continue as a full 
time prosecutor. This act should go into 
effect as soon as possible to allow the 
current prosecuting attorney to establish 
a private law practice. Therefore an emer- 
gency is hereby declared to exist and this 
act, being necessary for the immediate 
preservation of the public peace, health 
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and safety, shall be in full force and effect 
upon passage and approval." 

Acts 1994 (2nd Ex. Sess.), Nos. 17 and 
18, § 2: Jan. 1, 1995. 

Acts 1995, No. 118, § 2: effective retro- 
actively to Jan. 1, 1995. Secton 6, the 
emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the Prosecuting Attorney of 
the Fifth Judicial District in this state is 
inadequately compensated; that the 
caseload of the circuit has increased sub- 
stantially; and that this act is indispens- 
able to assure the efficient administration 
of justice in this circuit. Therefore an 
emergency is hereby declared to exist and 
this act, being necessary for the immedi- 
ate preservation of the public peace, 
health and safety, shall be in full force and 
effective upon passage and approval." The 
date of approval was February 1, 1995. 

Acts 1995 (1st Ex. Sess.), No. 13, § 13: 
Oct. 23, 1995. Emergency clause provided: 
"It is hereby found and determined by the 
General Assembly of the State of Arkan- 
sas that the current system of funding the 
state judicial system has created inequity 
in the level of judicial services available to 
the citizens of the state; and it is further 
determined that the current method of 
financing the state judicial system has 
become so complex as to make the admin- 
istration of the system impossible, and the 
lack of reliable data on the current costs of 
the state judicial system prohibits any 
comprehensive change in the funding of 
the system at this time. Therefore, an 
emergency is hereby declared to exist and 
this act being necessary for the immediate 
preservation of the public peace, health, 
and safety, shall be in full force and effect 
from and after its passage and approval." 

Acts 1997, No. 865, § 5: March 27, 
1997. Emergency clause provided: "It is 
found and determined by the General As- 
sembly of the State of Arkansas that the 
Prosecuting Attorney of the Twenty-first 
Judicial District is inadequately compen- 
sated; that the caseload of the District has 
increased substantially; and that this act 
is indispensable to assure the efficient 
administration of justice in the District. 
Therefore an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health and safety shall become ef- 
fective on the date of its approval by the 
Governor. If the bill is neither approved 



nor vetoed by the Governor, it shall be- 
come effective on the expiration of the 
period of time during which the Governor 
may veto the bill. If the bill is vetoed by 
the Governor and the veto is overridden, it 
shall become effective on the date the last 
house overrides the veto." 

Acts 1997, No. 1262, § 18: January 1, 
1998. 

Acts 1999, No. 35, § 5: Feb. 9, 1999. 
Emergency clause provided: "It is hereby 
found and determined by the Eighty-sec- 
ond General Assembly that designating 
the Eighth Judicial District North a Divi- 
sion A Judicial District results in the pros- 
ecuting attorney of that district being de- 
nied the privilege of engaging in a private 
law practice; that the Eighth Judicial Dis- 
trict North would be best served by being 
designated a Division B Judicial District 
and thereby allow the prosecuting attor- 
ney to maintain a private law practice; 
that this act accomplishes that purpose; 
and that until this act becomes effective, 
the prosecuting attorney of the Eighth 
Judicial District North will be subjected to 
an unnecessary and burdensome restric- 
tion. Therefore, an emergency is declared 
to exist and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health and safety shall become 
effective on the date of its approval by the 
Governor. If the bill is neither approved 
nor vetoed by the Governor, it shall be- 
come effective on the expiration of the 
period of time during which the Governor 
may veto the bill. If the bill is vetoed by 
the Governor and the veto is overridden, it 
shall become effective on the date the last 
house overrides the veto." 

Acts 1999, No. 456, § 12: Mar. 8, 1999. 
Emergency clause provided: "It is hereby 
found and determined by the Eighty-sec- 
ond General Assembly that this act is 
essential to the operation of the criminal 
justice system within the Seventeenth 
and the Twenty-Third Judicial Districts, 
and is necessary to avoid confusion be- 
tween the two districts. Therefore, an 
emergency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
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the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto." 

Acts 1999, No. 1044, § 21: July 1, 1999. 
Emergency clause provided: "It is hereby 
found and determined by the Eighty-sec- 
ond General Assembly, that the Constitu- 
tion of the State of Arkansas prohibits the 
appropriation of funds for more than a two 
(2) year period; that the effectiveness of 
this Act on July 1, 1999 is essential to the 
operation of the agency for which the 
appropriations in this Act are provided, 
and that in the event of an extension of 
the Regular Session, the delay in the 
effective date of this Act beyond July 1, 
1999 could work irreparable harm upon 
the proper administration and provision 
of essential governmental programs. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after July 1, 
1999." 



Acts 1999, No. 1508, § 19: Apr. 15, 
1999. Emergency clause provided: "It is 
hereby found and determined by the 
Eighty-second General Assembly that this 
act makes various technical corrections in 
the Arkansas Code; that this act further 
clarifies the law to provide that the Arkan- 
sas Code Revision Commission may cor- 
rect errors resulting from enactments of 
prior sessions; and that this act should go 
into effect immediately in order to be 
applicable during the codification process 
of the enactments of this regular session. 
Therefore, an emergency is declared to 
exist and this act being immediately nec- 
essary for the preservation of the public 
peace, health and safety shall become ef- 
fective on the date of its approval by the 
Governor. If the bill is neither approved 
nor vetoed by the Governor, it shall be- 
come effective on the expiration of the 
period of time during which the Governor 
may veto the bill. If the bill is vetoed by 
the Governor and the veto is overridden, it 
shall become effective on the date the last 
house overrides the veto." 
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A.S.A. 1947, § 24-135. 

16-21-102. Opinion on criminal law matters to be given to public 
officers. 

The prosecuting attorney, without fee or reward, shall give his 
opinion to any county or township office in his judicial district, on 
matters of criminal law in which the state or county is concerned, 
pending before the official. 



History. Acts 1981, No. 888, § 2; 
A.S.A. 1947, § 24-136. 



79 PROSECUTING ATTORNEYS 16-21-105 

CASE NOTES 

Cited: Williams v. Hartje, 827 F.2d 
1203 (8th Cir. 1987). 

16-21-103. Duty to commence and prosecute criminal actions. 

Each prosecuting attorney shall commence and prosecute all criminal 
actions in which the state or any county in his district may be 
concerned. 

History. Acts 1981, No. 888, § 1; 
A.S.A. 1947, § 24-135. 

CASE NOTES 

Cited: Bates v. Bates, 303 Ark. 89, 793 
S.W.2d 788 (1990). 

16-21-104. Summoning witnesses before grand jury. 

It shall be the duty of each prosecuting attorney, whenever he has 
information of the commission of any offense against the criminal and 
penal laws of this state or has reason to believe that any offense has 
been committed, to cause to be summoned all persons that he may think 
necessary to testify before the grand jury in relation to the offense. 

History. Rev. Stat., ch. 16, § 11; C. & 
M. Dig., § 8318; Pope's Dig., § 10895; 
A.S.A. 1947, § 24-102. 

CASE NOTES 

Cited: Williams v. Hartje, 827 F.2d 
1203 (8th Cir. 1987). 

16-21-105. Justice of the peace to notify prosecutor of pendency 
of certain criminal proceedings — Duty of prosecu- 
tor. 

(a) In any criminal action pending before any justice of the peace 
court, where the defendant is charged with any offense of carrying 
weapons unlawfully, unlawful sale of or being interested in the sale of 
intoxicating liquors, or gambling, by affidavit or otherwise, and pleads 
not guilty and secures the services of an attorney to represent him at 
the trial, it shall be the duty of the justice to cause the prosecuting 
attorney or deputy for the county to be notified of the nature of the 
charge and of the time and place of the trial. 

(b)(1) The prosecuting attorney shall attend and prosecute in behalf 
of the state. 

(2) In case of a conviction, the prosecuting attorney shall be allowed 
the same fee as is allowed for similar cases in the circuit court. 
However, no prosecuting attorney or his deputy shall receive any fee 
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unless he personally appears and prosecutes in the case, nor shall any 
court tax any fee where such officer does not appear and personally 
prosecute. 

History. Acts 1895, No. 80, § 4, p. 106; 
C. & M. Dig., § 8310; A.S.A. 1947, § 24- 
123. 

CASE NOTES 

Analysis — Guilty Plea. 

p eeg A deputy prosecuting attorney is not 

Guilty pj ea entitled to fees except when present and 

prosecuting and, therefore, is not entitled 

Fees. to a fee where the defendant appeared 

Where a conviction obtained in a case before a justice of the peace and pleaded 

prosecuted by a deputy was confirmed on guilty before the day set for trial. Allen v. 

appeal, the deputy was entitled to a fee for Davis, 138 Ark. 154, 211 S.W. 151 (1919). 

conviction in the justice court and the A deputy prosecuting attorney is enti- 

prosecuting attorney was entitled to a fee tied to a fee on conviction where he filed 

for conviction before the circuit court, an information which caused the arrest of 

Goad v. State, 73 Ark. 458, 84 S.W. 638 the accused and attended the court on the 

(1904). day f the trial, though the accused 

A prosecuting attorney or his deputy p i ea ded guilty. Brown v. Welch, 151 Ark. 

cannot collect from a county contractor ^42 235 S W 997 (1920) 

fees in a case where he was not personally A 'p r0S e Cuting attorney is not entitled to 

present and prosecuting. Peay v. Pulaski f ; . ° h areuid nlead^ miiltv 

County, 103Ark. 601 148 S.W. 49! (1912). §£ ^«J • ~J gf&o'gg 

No fee is allowed the prosecuting attor- c1 „ /inoo , f> nT , 1fl '„ A , AA 

,. «. v %> 517 (1923); Duncan v. West, 167 Ark. 14, 

ney m prosecutions for vagrancy. Peay v. oan Q w rU 7 nQ0A x 

Pulaski County, 103 Ark. 601, 148 S.W. Zb/ &W ' bb/ UyZ4J * 

491 (1912). 

16-21-106. Assistance to victims and witnesses of crimes — 
Victim of crimes case coordinator. 

(a)(1) The prosecuting attorneys shall, upon request, provide to a 
victim and the immediate family members of all homicide victims, 
whether or not they are witnesses in criminal proceedings, notice of 
critical events in the criminal justice process, which shall include, but 
not be limited to: 

(A) Notice of motions or hearings to establish or reduce bail or 
authorize other pretrial release from custody; 

(B) Notice of proceedings in which any plea agreement may be 
submitted; 

(C) Notice of trial; 

(D) Notice of any motion that may substantially delay the prose- 
cution; 

(E) Notice that a court proceeding for which the victim had been 
subpoenaed will not transpire as scheduled; 

(F) Notice of the date, time, and place of the defendant's appear- 
ance before a judicial officer; 
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(G) The function of a presentence report, the name, street address, 
and telephone number of the agency preparing the report, and the 
defendant's right of access to the report; 

(H) Notice of the victim's right under this act to present a victim 
impact statement and the defendant's right to be present at the 
sentencing proceeding; 

(I) Notice of the date, time, and place of any sentencing proceeding; 

(J) Notice of the date, time, and place of any hearing for reconsid- 
eration of a sentence imposed; 

(K) Notice of any sentence imposed and any modification of that 
sentence; and 

(L) Notice of the right to receive information from the Department 
of Correction, State Hospital and any other facility to which the 
defendant is committed by the court. 

(2) After a prosecution is commenced, the prosecuting attorney shall 
promptly inform a victim of: 

(A) Relevant criminal justice procedures; 

(B) The crime with which the defendant has been charged, includ- 
ing an explanation of the elements of crime, if necessary to an 
understanding of the nature of the crime; and 

(C) The file number of the case and the prosecuting attorney's 
name, office address, and telephone number. 

(3)(A) The notice may be accomplished by providing the victim or 

immediate family member with a telephone number to a computer 

notification program. 
(B) Prosecutors remain responsible for providing the notice in 

instances where no computer notification program exists. 

(4) When an immediate family member has been charged with the 
homicide, that person shall not be notified in accordance with this 
section. 

(b)(1) Prosecuting attorneys shall confer with the victim before 
amending or dismissing a charge or agreeing to a negotiated plea or 
pretrial diversion. 

(2) Failure of the prosecuting attorney to confer with the victim does 
not affect the validity of an agreement between the prosecuting attor- 
ney and the defendant or of an amendment, dismissal, plea, pretrial 
diversion, or other disposition. 

(c)(1) The prosecuting attorney of the county from which the inmate 
was committed shall notify the Post Prison Transfer Board at the time 
of commitment of the desire of the victim, or member of the victim's 
family, to be notified of any future parole hearings and to forward to the 
board the last known address and telephone number of the victim or 
member of the victim's family. 

(2) It shall be the responsibility of the victim or his next of kin to 
notify the board after the date of commitment of any change in regard 
to the desire to be notified of any future parole hearings. 

(d) The prosecuting attorneys and deputy prosecuting attorneys 
shall provide the following services to victims of crimes and witnesses 
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of crimes and the family members of all homicide victims, whether or 
not they are witnesses in criminal proceedings: 

(1) Assist such persons in obtaining protection from harm and 
threats of harm arising out of their cooperation with law enforcement 
and prosecution efforts; 

(2) Assist such persons in applying for financial assistance and other 
social services available as a result of being a witness or victim of a 
crime; 

(3) Assist such persons in applying for any witness fees to which they 
are entitled; 

(4) Provide, when possible, a secure waiting area during court 
proceedings that does not require such persons to be in close proximity 
to the defendants and families and friends of the defendants and 
otherwise make a reasonable effort to minimize unwanted contact 
between the victim, members of the victim's family, or prosecution 
witnesses and the defendant, members of the defendant's family, or 
defense witnesses before, during, and immediately after a judicial 
proceeding; and 

(5) Intercede with such persons' employers to assure that the em- 
ployers cooperate with the criminal justice process in order to minimize 
loss of pay and other benefits resulting from court appearances. 

(e) In order to enable the prosecuting attorney to perform the 
additional duties provided in this section: 

(1) The prosecutor may request the county judge of the county to 
designate or provide an appropriate room or area in the county 
courthouse, reasonably close to the courtroom, to serve as a waiting 
area during court proceedings to accommodate the families and friends 
of the defendants, as provided in subsection (d) of this section; and 

(2) The prosecutor may request the quorum court of the county to 
provide additional employees for his office to be known as "victim of 
crimes case coordinators" at such salary as may be determined by the 
quorum court, to be in addition to any other position available to the 
prosecutor's office. 

History. Acts 1983, No. 526, §§ 1, 2; information or notices required by any 

1985, No. 450, §§ 1, 2; A.S.A. 1947, §§ 24- other law." 

141, 24-142; Acts 1991, No. 904, §§ 14, 20; The amendment of this section by Acts 

1991, No. 1124, § 1; 1995, No. 1256, § 20; 1997, No. 1262 conflicts with the amend- 

1995(lstEx.Sess.),No. 13, § 4; 1997, No. ment by Acts 1997, No. 736, and the 

736, § 1; 1997, No. 1262, § 16; 1999, No. resolution of the conflict is not governed 

1508, § 7. by the later effective date of Acts 1997, No. 

A.C.R.C. Notes. Acts 1997, No. 1262, 1262. As to the resolution of multiple 

§ 2, codified as § 16-90-1102, provided: . legislation affecting a section, see §§ 1-2- 

"Failure to comply with this act does not 207 and 1-2-303. 

create a claim for damages against a gov- Publisher's Notes. Acts 1991, No. 904, 

ernment employee, official, or entity." § 22, provided: "It is hereby found that 

Acts 1997, No. 1262, § 15, codified as the passage of many court cost bills over 

§ 16-90-1115, provided: "None of the pro- several legislative sessions has caused 

visions of this act shall be deemed to confusion in the collection of such costs 

relieve any person of the duty of providing and that reasonable people can interpret 
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the varying language of such court costs remaining subsections accordingly; and 

statutes differently. This legislation is substituted "friends of the victims " for 

necessary to standardize the language of "friends of the defendants " in present 

such court cost statutes to provide that (c)(1). 

such costs are collected in a uniform man- The 1997 amendment by No. 1262 re- 

ner statewide." wrote this section. 

Acts 1991, No. 904, § 23, provided: The 1999 amendment repealed the ver- 

"This act is hereby declared to be remedial sion of this sec tion as amended by Acts 

in nature and is to be liberally construed ^997 j^o 736 

to effect its purpose/' Meaning of "this act". Acts 1997, No. 

Acts 1991, No. 904, § 24, provided: 1262 codified ag §§ 16 _ 21 _ 106 16 . 90 . 

Nothing herein shall prohibit courts from _ 16 _ 90 _ m5 § i 6 -93-702(b), 16-97- 

assessmg reasonable probation fees. 102 

Amendments. The 1995 amendment ' _ _ „ . , ,. „ 

by No. 1256, as amended by Acts 1995 (1st Cross References. Registration of sex 

Ex. Sess.), No. 13, § 4, repealed (b)(2)(B) and chll fi d jfjl*?™ a » d communit y notlfi " 

and (C), redesignating (b)(2)(A) as (b)(2). catl0n > § 12-12-901 et seq. 

The 1997 amendment by No. 736 in- Victim notification system, § 12-12- 

serted present (a) and redesignated the 1201 et seq. 

RESEARCH REFERENCES 

Ark. L. Rev. Killenbeck, And Then 
They Did . . .? Abusing Equity in the Name 
of Justice, 44 Ark. L. Rev. 235. 

16-21-107. Victim/Witness Coordinator. 

(a) This section shall be known as the ''Victim/Witness Coordinator 
Act". 

(b) There is created a Victim/Witness Coordinator to provide techni- 
cal assistance and support to all victims of crimes and their families 
and to witnesses to crimes who are involved in the criminal justice 
system, to establish programs intended to result in such support, and to 
provide a communication network for victim/witness programs. 

(c) The Victim/Witness Coordinator shall be located in the Office of 
the Prosecutor Coordinator. 

History. Acts 1985, No. 408, §§ 1-3; 
A.S.A. 1947, §§ 24-143 — 24-145. 

16-21-108. Child support enforcement — Participation in fed- 
eral programs — Collection and assessment of costs. 

(a) The prosecuting attorneys of the several judicial districts in the 
State of Arkansas shall be designated as local units of government for 
the express purpose of permitting contracting with the Department of 
Finance and Administration for the provision of legal services under 
Part D of Title IV of the Social Security Act of 1935, as delegated to the 
states in 1975. 

(b) All collections resulting from such a program shall be placed in a 
special account for each county, namely a child support enforcement 
account, and distributed in keeping with the requirements of Public 
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Law 93-647 and rules and regulations promulgated by the Department 
of Finance and Administration. 

(c)(1) In all cases wherein any trial court, which shall, for the 
purposes of this section, mean circuit or chancery courts, shall levy a 
fine or forfeiture as a result of an appearance by the prosecutor or his 
deputy, the fine or forfeiture shall be deposited directly with the county 
treasurer, who shall enter the exact amount in a separate account and 
deposit the funds into the prosecuting attorney's fund. 

(2) The county treasurer of those counties comprising the Sixth 
Judicial District shall account for the prosecuting attorney's fund on a 
separate ledger sheet and shall provide a monthly statement to the 
prosecuting attorney of the district, itemizing the total by amount of 
fines, fees, forfeitures, and costs assessed for the month. 

(d)(1) In each case in which the prosecuting attorney shall make an 
appearance and the defendant is judged guilty, the court shall assess 
the defendant costs, which shall be paid directly to the prosecuting 
attorney's fund. 

(2) The prosecuting attorney shall enforce the provisions of this 
section by action to compel assessment of costs, where necessary. 

(e)(1) The prosecuting attorney of the Sixth Judicial District shall 
submit a proposed budget to the quorum courts of the counties 
comprising the Sixth Judicial District for their advice and counsel. 

(2) The quorum court shall then make advisory recommendations to 
both houses of the General Assembly concerning the prosecuting 
attorney's proposed budget. 

History. Acts 1977, No. 565, §§ 1-5; Social Security Act of 1935, referred to in 

A.S.A. 1947, §§ 24-130 — 24-134. this section, is codified as 42 U.S.C. § 651 

A.C.R.C. Notes. The Child Support En- et seq. 
forcement Unit was transferred from the Public Law 93-647, referred to in this 

Department of Human Services to the section, is codified primarily as 42 U.S.C. 

Department of Finance and Administra- §§ 303, 602-604, 606, 622, 651-660, 1203, 

tion as the Office of Child Support En- 1306, 1308, 1315, 1316, 1320b (note), 

forcement. 1353 1333 ( note ), and 1397-1397f. 

U.S. Code. Part D of Title IV of the 

16-21-109. Fees in felony cases paid to general revenue fund of 
county. 

The prosecuting attorney's fees provided by law shall be charged 
against the defendants in felony cases, and when they are collected 
shall be paid into the county treasury to the credit of the general 
revenue fund. 

History. Acts 1937, No. 214, § 7; ' 
Pope's Dig., § 10908; A.S.A. 1947, § 24- 
116. 
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16-21-110. Report of, and payment over of, moneys received — 
Penalty for noncompliance. 

(a) Each prosecuting attorney shall, on or before January 1 in each 
year, file in the office of the Auditor of State, and in the offices of the 
several county treasurers in his district, an account in writing, verified 
by the affidavit of such attorney, of all the moneys received by him by 
virtue of his office, during the preceding year, for the use of the state or 
any county and, at the same time, shall pay over all such moneys to the 
Treasurer of State or to any county treasurer entitled to receive the 
moneys. 

(b) If any prosecuting attorney neglects to perform the duties re- 
quired of him in subsection (a) of this section, he shall be deemed guilty 
of negligence in his office and shall be proceeded against accordingly. 

History. Rev. Stat., ch. 16, §§ 13, 14; §§ 10898, 10899; A.S.A. 1947, §§ 24-105, 
C. & M. Dig., §§ 8321, 8322; Pope's Dig., 24-106. 

16-21-111. Law library. 

(a) In all judicial districts in this state in which there is a county with 
more than one hundred twenty thousand (120,000) inhabitants accord- 
ing to the most recent federal census and where there are more than 
two (2) divisions of the circuit court and more than one (1) municipal 
court with countywide jurisdiction, and in which county the office of the 
prosecuting attorney is maintained permanently in the county court- 
house, the prosecuting attorney may expend from the contingent fund 
provided by the county such sums as are necessary for the purchase and 
maintenance of an adequate law library. 

(b) The law library, when purchased, shall become the property of 
the county. 

History. Acts 1949, No. 245, §§ 1, 2; 
A.S.A. 1947, §§ 24-124, 24-125. 

CASE NOTES 

Cited: Kendall v. Henderson, 238 Ark. 
832, 384 S.W.2d 954 (1964). 

16-21-112. Prosecuting attorney pro tempore. 

(a) If any prosecuting attorney neglects, or fails from sickness or any 
other cause, to attend any of the courts of the district for which he was 
elected and to prosecute as required by law, it shall be the duty of the 
court to appoint some proper person, being an attorney at law, to 
prosecute for the state during the term. That person shall, on taking the 
oath of office, perform all the duties of the regular prosecuting attorney 
for the term. 

(b)(1) The person so appointed shall be entitled to receive the same 
fees on convictions as the prosecuting attorney, and the sum of forty 
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dollars ($40.00) for each term of the court, for prosecuting as provided 
in subsection (a) of this section, to be paid by the Treasurer of State out 
of any money appropriated for that purpose. 

(2) It shall be the duty of the Auditor of State, on receiving the 
certificate of the judge of the circuit court making the appointment of 
the prosecuting attorney pro tempore, to audit and allow the account 
and draw his warrant on the Treasurer of State for the payment 
thereof. 

(3) The amounts allowed in this subsection for prosecuting attorneys 
pro tempore shall be deducted from the regular prosecuting attorney's 
salary whenever a failure occurs on his part which is not occasioned by 
sickness of himself or family. 

(c) Judges of municipal courts shall have the same authority as 
judges of circuit courts to appoint a special prosecutor under the 
circumstances as prescribed in this section. 



History. Acts 1875 (Adj. Sess.), No. 5, §§ 24-117, 
§§ 1, 2, p. 6; C. & M. Dig., §§ 8323, 8324; § 1. 
Pope's Dig., §§ 10900, 10901; A.S.A. 1947, 



24-118; Acts 1989, No. 825, 



CASE NOTES 



Analysis 

Appointment. 
Compensation. 

Appointment. 

The literal reading of this section ex- 
presses an intent that a special prosecutor 
shall be appointed when the prosecuting 
attorney both fails to attend court and to 
prosecute as required by law, and this 
section and § 16-21-116 fall short of pro- 
viding authority for circuit court to ap- 
point a special prosecuting attorney to 
assist the grand jury when the elected 
prosecuting attorney is allegedly involved 
in the commission of a crime. Weems v. 
Anderson, 257 Ark. 376, 516 S.W.2d 895 
(1974). 



Since this section expressly provides 
how a special prosecutor is appointed, it 
excludes an appointment by an inferior 
court. Venhaus v. Hale, 281 Ark. 390, 663 
S.W.2d 930 (1984). 

Compensation. 

The inherent power of the courts to 
order the expenditure of funds to compen- 
sate court-appointed prosecutors is lim- 
ited by statute in Arkansas. An attorney 
appointed by a municipal court as a spe- 
cial prosecutor is not entitled to recover 
from the county for the services rendered 
by him in the absence of statutory author- 
ity for the appointment or the compensa- 
tion. Venhaus v. Hale, 281 Ark. 390, 663 
S.W.2d 930 (1984). 



16-21-113. Deputies. 

(a)(1) The prosecuting attorneys of the several judicial districts of 
this state may appoint one (1) deputy in each of the several counties 
composing their districts. In counties having two (2) judicial districts, a 
deputy may be appointed for each district. 

(2) The appointment shall not take effect until approved, in writing, 
by the judge of the circuit court of the district. The approval shall be 
filed in the office of the clerk of the circuit court of the county for which 
such deputy is appointed. 
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(b) In judicial districts which contain a county which has two (2) 
levying courts or in those judicial districts where the prosecuting 
attorney and the circuit judge concur in the necessity therefor, the 
prosecuting attorney of the judicial districts may appoint one (1) or 
more deputies whose jurisdiction shall be the same as that of the 
prosecuting attorney. 

(c)(1) The deputy prosecuting attorney provided for in this section 
shall have authority to file an information with any justice of the peace, 
municipal court judge, or the circuit court of his judicial district, in the 
name of the prosecutor charging any person with the commission of any 
offense against the laws of this state. 

(2) Upon the filing of the information, it shall be the duty of such 
justice of the peace or municipal court judge, or the clerk of the circuit 
court, to issue a warrant for the arrest of the offender. In such a case, 
no bond for cost of prosecution shall be required. 

(d) When any person shall have been arrested under a warrant 
issued in accordance with the provisions of this section, it shall be the 
duty of the deputy prosecuting attorney to attend and prosecute such 
charges on behalf of the state. He shall in a similar manner attend and 
prosecute on behalf of the state in any criminal case pending before any 
justice of the peace or municipal court judge or in the circuit court of his 
judicial district, when so requested by the justice of the peace, munic- 
ipal court judge, or the prosecuting attorney of the judicial district. 

(e) In the event of a conviction, he shall be allowed the same fees as 
provided by law for the prosecuting of misdemeanor cases. However, the 
deputy prosecuting attorney shall not be entitled to fees for the 
prosecution of felony cases. 

(f) The deputy prosecuting attorney shall receive no fees or salary 
from the state for his services and may be removed at any time by the 
prosecuting attorney appointing him. 

(g) The special deputy prosecuting attorney for the Eleventh Judicial 
District shall be available to provide services to any other judicial 
district in the state in which state penal facilities are located or in 
which state penal matters are involved, when called upon by the 
prosecutor of any such judicial district. 

History. Acts 1893, No. 59, § 3, p. 88; tions created by § 16-21-113 and other 

C. & M. Dig., § 8311; Acts 1937, No. 286, Arkansas Code provisions, the prosecut- 

§§ 1, 3, 4; Pope's Dig., §§ 10884-10886, ing attorneys of the Eighth, Ninth- West, 

10888; Acts 1947, No. 52, § 1; 1947, No. Tenth, Thirteenth, Sixteenth and Twenti- 

151, § 1; 1977, No. 439, § 3; A.S.A. 1947, eth Judicial Districts shall have the power 

§§ 24-119 — 24-122; Acts 1987, No. 221, to appoint deputy prosecuting attorneys, 

§ 3; 1989 (1st Ex. Sess.), No. 21, § 3; investigators, or employees at such sala- 

1991, No. 79, § 3; 1995, No. 1256, § 20; ries as are authorized in the grant awards 

1995 (1st Ex. Sess.), No. 13, § 4. from the Department of Finance and Ad- 

A.C.R.C. Notes. Former versions of ministration, Intergovernmental Ser- 

subsection (h) are deemed to be super- vices, Drug Law Enforcement Program, 

seded by the current subsection enacted in Anti-Drug Abuse Act of 1986. Said inves- 

1991. tigators and case coordinators shall have 

Acts 1989, No. 585, § 1, provided: "In jurisdiction throughout the judicial dis- 

addition to the deputy prosecutor posi- trict served, and have the power granted 
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to peace officers by the statutes of this 
State and may serve process issuing out of 
all courts within the judicial district." 

Amendments. The 1995 amendment 
by No. 1256, as amended by Acts 1995 (1st 
Ex. Sess.), No. 13, § 4, repealed former 



(f), redesignating former (g) and (h) as 
present (f), and (g). 

Cross References. Authority to ap- 
point deputy prosecuting attorneys and 
employees, § 16-21-145. 



CASE NOTES 



Analysis 

Approval by judge. 
General assembly member. 
Reappointment. 
Removal. 

Approval by Judge. 

The approval by the judge as provided 
for in this section involves judicial discre- 
tion and is not a ministerial act and, 
consequently, cannot be controlled by 
mandamus; however, there must be good 
reason for failure to approve, and, the 
authority being judicial, the judge's action 
under this section is reviewable on certio- 
rari. State ex rel. Pilkinton v. Bush, 211 
Ark. 28, 198 S.W.2d 1004 (1947). 

General Assembly Member. 

Since the deputy prosecuting attorney's 
office is a state office and he is a state 
officer, a member of General Assembly is 
prohibited from being appointed or serv- 
ing as a deputy prosecuting attorney. 
Martindale v. Honey, 259 Ark. 416, 533 
S.W.2d 198 (1976), aff'd, 261 Ark. 708, 551 
S.W.2d 202 (1977). 

Reappointment. 

Where deputy prosecuting attorney was 
not formally reappointed when prosecut- 



ing attorney began new term but contin- 
ued to function as deputy with acquies- 
cence of circuit judge, deputy was de facto 
official and his authority could not be 
collaterally attacked by motion to dismiss 
the informations he had filed as deputy. 
State v. Roberts, 255 Ark. 183, 499 S.W.2d 
600 (1973). 

Removal. 

This section is read into the appoint- 
ment the same as if fully written therein 
and prosecuting attorney could not make 
an appointment and abrogate his statu- 
tory right to remove the deputy. Sheffield 
v. Heslep, 206 Ark. 605, 177 S.W.2d 412 
(1944). 

Though appointment of deputy prose- 
cuting attorney was for a fixed time, he 
was subject to removal at any time. 
Sheffield v. Heslep, 206 Ark. 605, 177 
S.W.2d 412 (1944). 

Ineligibility of successor deputy prose- 
cuting attorney would not allow former 
appointee to hold over after his removal. 
Sheffield v. Heslep, 206 Ark. 605, 177 
S.W.2d 412 (1944). 

Cited: Ford v. State, 4 Ark. App. 135, 
628 S.W.2d 340 (1982); Summers v. State, 
300 Ark. 525, 780 S.W.2d 540 (1989). 



16-21-114, County attorneys. 

(a) A county civil attorney or county attorney may be selected 
pursuant to ordinance of the quorum court for each county in the state. 

(b) The county attorney shall commence and prosecute or defend all 
civil actions in which his county is concerned. 

(c) The county attorney shall give his opinion, without fee or reward, 
to any township or county official on any question of civil law concerning 
the county which is pending before the official. 

(d) All civil duties provided by the laws of the State of Arkansas or 
the ordinances of the several counties to be performed by the prosecut- 
ing attorney shall be performed by the county attorney in those counties 
which have established the office of civil attorney. 

(e) The office of county attorney shall be funded pursuant to ordi- 
nance of the quorum court of the county. 
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(f)(1) In counties having a full-time office of county civil attorney or 
a contract county civil attorney, every municipality, school district, and 
other local taxing unit receiving ad valorem or other tax funds collected 
by county collectors shall reimburse the county for the taxing unit's pro 
rata share of the necessary legal costs incurred by the county in 
assessing property, collecting taxes, and receiving and disbursing 
revenues for the unit. 

(2) Such legal costs shall include: 

(A) Reasonable expenses incurred by a county civil attorney and 
his staff while providing tax-related legal services for the unit; and 

(B) A percentage of the salaries and fringe benefits of a full-time 
county civil attorney and his staff based on the ratio between time 
spent on tax-related legal services for the taxing unit and time spent 
on all legal services; and 

(C) A reasonable fee charged by a contract county civil attorney for 
services rendered regarding the assessment, collection, receipt, or 
disbursement of taxes. 

(3) The amount to be reimbursed annually by each taxing unit, as its 
pro rata share of the county's necessary legal costs, shall be based on 
the proportion that the total of taxes collected for the benefit of each 
taxing unit bears to the total of taxes collected for the benefit of all 
taxing units. 

(4) To facilitate reimbursement, there is hereby created a county 
attorney's fund, which shall be administered in the same manner as the 
county assessor's fund established in § 14-15-204. 

History. Acts 1981, No. 888, §§ 3-6; 
A.S.A. 1947, §§ 24-137 — 24-140; Acts 
1989, No. 633, § 1. 

CASE NOTES 

Cited: Williams v. Hartje, 827 F.2d 
1203 (8th Cir. 1987); Hollowell v. Gravett, 
703 F. Supp. 761 (E.D. Ark. 1988). 

16-21-115. City attorneys. 

A prosecuting attorney may designate the duly elected or appointed 
city attorney of any municipality within the prosecutor's district to 
prosecute in the name of the state in municipal or other corporation 
courts violations of state misdemeanor laws, which violations occurred 
within the limits of the municipality, if the city attorney agrees to the 
appointment. 

History. Acts 1979, No. 662, § 1; 
A.S.A. 1947, § 24-122.1. 
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CASE NOTES 

In General. a de facto official. Chronister v. State, 55 

City attorney of a first-class city had Ark. App. 93, 931 S.W.2d 444 (1996). 

authority to prosecute a state misde- Cited: Bigham v. State, 23 Ark. App. 

meanor violation because he was acting as 108, 743 S.W.2d 405 (1988). 

16-21-116. Indictment and punishment for misdemeanor in of- 
fice or neglect of duty — Prosecution. 

(a) Prosecuting attorneys may be indicted for any misdemeanor in 
office or neglect of duty and punished by fine of not less than fifty dollars 
($50.00) nor more than one thousand dollars ($1,000). 

(b)(1) When a bill of indictment has been found against any prose- 
cuting attorney, for any offense whatever, it shall be the duty of the 
court in which the indictment is found to appoint some person, being an 
attorney at law, to conduct the prosecution against the prosecuting 
attorney. 

(2) If the prosecuting attorney is convicted, the attorney conducting 
the prosecution shall be entitled to receive the sum of fifty dollars 
($50.00) out of the salary of the prosecuting attorney. The Auditor of 
State, on receiving a certificate of the conviction of the prosecuting 
attorney, shall draw his warrant on the Treasurer of State for such sum, 
if so much of the attorney's salary is due. 

History. Rev. Stat., ch. 16, §§ 8-10; C. §§ 10892-10894; A.S.A. 1947, §§ 24-107 
& M. Dig., §§ 8315-8317; Pope's Dig., — 24-109. 

CASE NOTES 

Analysis Prosecuting Attorney as Witness. 

. The trial court did not abuse its discre- 

Constitutionahty. tion in failing to g^j. the defendant's 

Prosecuting attorney as witness. motion to disqualify the prosecuting attor- 

Special prosecutor. ne y an( j j^g entire staff on the ground that 

Constitutionality. the Prosecuting attorney was to appear as 

The adoption by the State of Arkansas a witness in the criminal prosecution 

of the Constitution of 1874 making the whe _ re th * Prosecuting attorney did not 

prosecuting attorney a constitutional offi- Participate at all in the decision to charge, 

cer did not void the provisions of this Preparation of the case pretrial matters, 

4.- rru 4. 4-r^-u- +• j- or the actual trial, except to testify. Ford v. 

section. That part of this section providing , , A A , K 10 ^ nno „ „ roJ OAr . 

r r n *l u • i 4. ■* ■ State, 4 Ark. App. 135, 628 S.W.2d 340 

lor a fee lor the special prosecutor if a mooo) 

conviction of the prosecuting attorney is 

obtained, is not violative of due process, Special Prosecutor. 

since the amount involved is so small as to This section falls short of providing au- 

be inconsequential when compared to the thority for circuit court to appoint a spe- 

overall expenses of prosecuting the prose- ' cial prosecuting attorney to assist the 

cutor, and because the fee portion of this grand jury when the elected prosecuting 

section is severable from the remainder so attorney is allegedly involved in the com- 

that if the fee portion were held unconsti- mission of a crime. However, Arkansas 

tutional the remainder could be severed circuit courts have an inherent power to 

and any error would be harmless error, appoint a special prosecuting attorney 

Weems v. Anderson, 257 Ark. 376, 516 where the elected prosecuting attorney is 

S.W.2d 895 (1974). under investigation for alleged commis- 
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sion of a crime. Weems v. Anderson, 257 
Ark. 376, 516 S.W.2d 895 (1974). 

The inherent power of the circuit court 
to appoint a special prosecuting attorney 
to investigate a charge, to assist the grand 
jury and prosecute the prosecuting attor- 
ney, surely includes the right to appoint a 
special prosecutor to investigate, assist 
the grand jury, and prosecute a person 
charged as co-conspirator with the prose- 
cuting attorney. Weems v. Anderson, 257 
Ark. 376, 516 S.W.2d 895 (1974). 

This section does not require that the 



special prosecuting attorney be a resident 
of the judicial district for which he is 
appointed. Weems v. Anderson, 257 Ark. 
376, 516 S.W2d 895 (1974). 

A special prosecutor does not displace 
the prosecuting attorney from his consti- 
tutional office, but in order for him to be 
effective in the investigation and prosecu- 
tion of the matters for which he has been 
appointed, he must have the right to pro- 
ceed in the same manner as the prosecut- 
ing attorney. Weems v. Anderson, 257 Ark. 
376, 516 S.W2d 895 (1974). 



16-21-117. Salaries of prosecuting attorneys — Classification of 
judicial districts. 

For the purposes of fixing just and equitable salaries for the several 
prosecuting attorneys of the State of Arkansas, the judicial districts of 
the State of Arkansas are divided as follows: 

(1)(A) All judicial districts having a population in excess of one 
hundred fifteen thousand (115,000), with at least one (1) county 
having a population in excess of eighty-five thousand (85,000), or any 
judicial district with two (2) county seats, in which one of the county 
seats has a population in excess of sixty thousand (60,000) by the 
most recent federal census, or any other judicial district in which the 
prosecuting attorney executes and files with the Clerk of the Senate 
and the Clerk of the House of Representatives an affidavit stating 
that: 

(i) The workload of the district, in his opinion, justifies the desig- 
nation of the district as a Division A Judicial District; and 

(ii) Adequate funds for the efficient operation of the office have 
been appropriated by the quorum court of the counties which com- 
prise the district 

shall be designated Division A Judicial Districts for the purposes of 
this section. 

(B) No district shall be changed from Division B to Division A 
except by legislative enactment of the General Assembly. 
(2) All judicial districts not designated as Division A Judicial Dis- 
tricts shall be Division B Judicial Districts for the purposes of this 
section. 



History. Acts 1937, No. 214, §§ 1, 2; 
Pope's Dig., §§ 10902, 10903; Acts 1947, 
No. 422, § 1; 1949, No. 213, § 1; 1949, No. 
466, § 1; 1951, No. 32, § 1; 1951, No. 61, 
§ 1; 1953, No. 57, §§ 1, 2; 1957, No. 420, 
§ 1; 1961, No. 176, § 1; 1963, No. 454, 
§ 1; 1963, No. 486, § 1; 1965, No. 406, 
§ 1; 1967, No. 307, § 1; 1971, No. 384, 
§§ 1, 2; 1973, No. 779, §§ 1-3; 1975, No. 
898, §§ 1, 2; 1977, No. 319, §§ 1, 2; 1979, 
No. 447, §§ 1, 2; 1979, No. 834, § 2; 1981, 



No. 193, § 1; 1981 (Ex. Sees.), No. 5, § 1; 
A.S.A. 1947, §§ 24-110, 24-111; Acts 1987, 
No. 76, § 1; 1988 (3rd Ex. Sess.), No. 12, 
§ 1; 1989, No. 13, § 1; 1989, No. 813, § 1; 
1992 (1st Ex. Sess.), No. 33, § 2; 1993, No. 
1306, §11. 

Publisher's Notes. Similar provisions 
to former subsection (b) may now be found 
at §§ 16-21-121—16-21-144. 

Amendments. The 1993 amendment 
deleted former (b)(1) and (2). 
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Cross References. Salaries of prose- 
cuting attorneys, Ark. Const. Amend. 21, 
§ 2. 

CASE NOTES 

Appropriation. the legislature is necessary. Smith v. Page, 

Prosecuting attorneys are entitled to 192 Ark. 342, 91 S.W.2d 281 (1936) (deci- 

receive the salary fixed by law even where sion under prior law), 

no legislative appropriation was made Cited: Riviere v. Hardegree, 278 Ark. 

therefor, since no specific appropriation by 167, 644 S.W.2d 276 (1983). 

16-21-118. Division A Districts. 

The prosecuting attorneys in the Division A Judicial Districts shall 
not engage in the private practice of law during their terms in office. 

History. Acts 1937, No. 214, § 3; Pope's 1979, No. 447, § 3; A.S.A. 1947, § 24-112; 



Dig., § 10904; Acts 1953, No. 57, § 3 

1959, No. 308, § 1; 1965, No. 557, § 1 

1967, No. 472, § 1; 1971, No. 384, § 3 

1975, No. 898, § 3; 1977, No. 319, § 3 



Acts 1999, No. 553, § 29. 

Amendments. The 1999 amendment 
deleted (b). 



16-21-119. Contingent expense funds generally. 

(a) The prosecuting attorney of each judicial district shall be allowed 
a contingent expense of his office, including telephone, telegraph, 
postage, printing, office supplies and equipment, office rent, stationery, 
traveling expense, special service, operation of automobiles, and such 
other expenses which, within the discretion of the prosecuting attorney, 
may be a proper expense of the office. It shall also include necessary 
expenses in connection with any proper investigation incident to any 
criminal law violation or trials before any grand jury, or any court 
within the judicial district, coming within the duties of his office. 

(b) The expense provided for in subsection (a) of this section shall be 
paid by the several counties of this state by vouchers signed by the 
prosecuting attorney and allowed by the county court as claims against 
the general revenue fund of said county, and for the purpose of 
providing a just and equitable manner and method of payment, the 
several counties of the State of Arkansas are classified as follows: 

(1) All counties having a population of less than fifteen thousand 
(15,000) persons according to the most recent federal census and with 
an assessed valuation of less than two million dollars ($2,000,000) shall 
pay annually not in excess of two hundred dollars ($200). However, 
Cleveland County, Dallas County, Nevada County, Lafayette County, 
and Montgomery County shall pay annually not in excess of four 
hundred dollars ($400); 

(2) All counties having a population in excess of fifteen thousand 
(15,000) persons and not in excess of twenty-five thousand (25,000) 
persons according to the most recent federal census and with an 
assessed valuation of less than five million dollars ($5,000,000) shall 
pay annually not in excess of four hundred dollars ($400). However, 
Drew County, Bradley County, and Clark County shall pay annually not 
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in excess of six hundred dollars ($600) and Woodruff County shall pay 
annually not in excess of eight hundred dollars ($800); 

(3) All counties now or hereafter having a population in excess of 
twenty-five thousand (25,000) persons and not in excess of twenty-nine 
thousand (29,000) persons according to the most recent federal census 
and with an assessed valuation of less than seven million five hundred 
thousand dollars ($7,500,000) shall pay annually not in excess of five 
hundred dollars ($500). However, Hempstead County, Chicot County, 
and Ashley County shall pay annually not in excess of eight hundred 
dollars ($800); 

(4) All counties having a population in excess of twenty-nine thou- 
sand (29,000) persons and not in excess of forty thousand (40,000) 
persons according to the most recent federal census and with an 
assessed valuation of less than eleven million dollars ($11,000,000) 
shall pay annually not in excess of eight hundred dollars ($800). 
However, St. Francis County and White County shall pay annually not 
in excess of one thousand two hundred dollars ($1,200), and Saline 
County shall pay annually not in excess of three thousand dollars 
($3,000); 

(5)(A) All counties having a population in excess of forty thousand 
(40,000) persons and not in excess of fifty thousand (50,000) persons 
according to the most recent federal census and with assessed 
valuation of less than fifteen million dollars ($15,000,000) shall pay 
annually not in excess of one thousand dollars ($1,000). However, 
Phillips County shall pay annually not in excess of one thousand four 
hundred dollars ($1,400); 

(B) Any county with a population of not less than fifty-two thou- 
sand (52,000) persons nor more than sixty-one thousand (61,000) 
persons according to the 1970 federal census shall pay annually the 
sum of six thousand dollars ($6,000); 

(6) All counties now or hereafter having a population in excess of fifty 
thousand (50,000) persons and not in excess of seventy-five thousand 
(75,000) persons according to the most recent federal census and with 
an assessed valuation of less than twenty-five million dollars 
($25,000,000) shall pay annually not in excess of one thousand two 
hundred dollars ($1,200). However, Jefferson County shall pay annu- 
ally not in excess of one thousand eight hundred dollars ($1,800); 

(7) All counties having a population in excess of seventy-five thou- 
sand (75,000) persons and not in excess of one hundred twenty 
thousand (120,000) persons according to the most recent federal census 
and with an assessed valuation of less than fifty million dollars 
($50,000,000) shall pay annually not in excess of two thousand five 
hundred dollars ($2,500); 

(8) All counties having a population in excess of two hundred forty 
thousand (240,000) persons according to the most recent federal census 
and with an assessed valuation of not less than fifty million dollars 
($50,000,000) shall pay annually not less than one hundred twenty- 
seven thousand dollars ($127,000), nor more than one hundred fifty 
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thousand dollars ($150,000), as established by the quorum court of the 
counties. 

(c) Any county falling within one (1) classification according to 
population, but falling within a smaller classification according to the 
assessed valuation, shall be considered as being within, and shall pay 
expense according to, the larger classification. 



History. Acts 1937, No. 214, §§ 4-6; 
Pope's Dig., §§ 10905-10907; Acts 1947, 
No. 152, § 1; 1949, No. 94, §§ 1-3; 1951, 
No. 17, § 1; 1951, No. 241, § 1; 1951, No. 
387, §§ 1-3; 1951, No. 355, §§ 1-5; 1957, 
No. 420, §§ 2, 3; 1967, No. 16, § 1; 1969, 
No. 317, § 1; 1971, No. 430, § 1; 1973, No. 
30, § 1; 1973, No. 322, § 1; 1977, No. 117, 
§ 1; 1979, No. 415, § 1; 1979, No. 514, 
§ 1; 1981, No. 126, § 1; A.S.A. 1947, 
§§ 24-113—24-115. 

Publisher's Notes. Acts 1977, No. 117, 
§ 3, provided, in part, that the contin- 
gency allowances authorized in the act for 
the operation of the prosecuting attorney's 
office in the Sixth Judicial District should 



be provided by appropriation from the 
county general fund by the quorum court, 
and further provided that in the event the 
quorum court should fail to appropriate 
the funds, or should make an appropria- 
tion of funds less than the amount pro- 
vided in the act, the circuit court might, 
upon petition of the prosecuting attorney 
of the Sixth Judicial District, enter an 
appropriate order compelling the payment 
of the full amount thereof by the appropri- 
ate county officials or in such amount as 
determined by the circuit court as being 
necessary for the efficient operation of the 
office. 



CASE NOTES 



Analysis 

Payment of expenses. 
Services outside county. 

Payment of Expenses. 

Where the legislature has established 
payment of expenses to prosecuting attor- 
neys by paying a monthly lump sum with- 
out itemization, a court has no power to 
inquire into the wisdom, amount, neces- 
sity or propriety of the legislative decision; 
in the absence of proof by the plaintiff 
taxpayers that the moneys were not used 
as expenses by the prosecuting attorney, 
the legislative authorization cannot be 
disregarded and the prosecuting attorney 
could not be required to repay monthly 



lump sum payments he received for ex- 
penses. Munson v. Abbott, 269 Ark. 441, 
602 S.W.2d 649 (1980). 

Services Outside County. 

Where a county prosecuting attorney 
was paid for expenses for work done in 
another county, the prosecuting attorney 
could not be required to reimburse the 
county he served for those expense pay- 
ments, since it was clear that the pay- 
ments were for proper expenses of the 
prosecuting attorney's office and nothing 
in this section mandates the separation of 
expenses by the county. Munson v. Abbott, 
269 Ark. 441, 602 S.W2d 649 (1980). 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 



16-21-120. Fees from persons issuing bad checks 
— Expenditures — Reports. 



Special fund 



(a) Fees collected under this act shall be deposited in a special fund 
to be administered by the prosecuting attorney. 

(b) Expenditures from this fund shall be at the sole discretion of the 
prosecuting attorney and may be used only to defray the salaries and 
expenses of the prosecuting attorney's office, but in no event may the 
prosecuting attorney or any deputy prosecutor who is paid on the fee 
system supplement his or her own salary, nor may the prosecuting 
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attorney increase any employee's salary, without approval of the 
quorum court of the county where employed from this fund. 

(c) The prosecuting attorney shall annually prepare and present to 
the quorum courts of each county within his or her district a report 
showing all receipts and disbursements from the special fund created 
by this section. 

(d) Nothing in this act shall be construed to decrease the total 
salaries, expenses, and allowances which a prosecuting attorney's office 
is receiving as of June 26, 1985. 

(e) This act is cumulative to all other acts and shall not repeal any 
other act. 

History. Acts 1985 (1st Ex. Sess.), No. and processing certain checks, orders, or 

33, §§ 3, 4; A.S.A. 1947, §§ 67-728, 67- drafts, § 21-6-411. 

728n. Fee reports by agencies and public offi- 

Meaning of "this act". Acts 1985 (1st cials, § 16-21-205. 

Ex. Sess.), No. 33 is codified as §§ 5-37- Power and authority of prosecutor and 

307, 16-21-120, 21-6-411. deputies, § 16-21-1703. 

Cross References. Fees for collecting 

16-21-121. First Judicial District Prosecuting Attorney. 

(a) Beginning May 1, 1993, the First Judicial District Division A 
Prosecuting Attorney shall be reclassified as a Division B Judicial 
District Prosecuting Attorney. 

(b) The Prosecuting Attorney of the First Judicial District shall work 
at least forty (40) hours per week as prosecutor and shall disqualify 
himself from serving as prosecutor in any case in which there is a 
conflict of interest with persons or parties he represents in his private 
law practice. 

History. Acts 1993, No. 995, § 1. 

16-21-122. The Second Judicial District. 

The Second Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-123. The Third Judicial District. 

The Third Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1. is a Division A district as of March 1, 1987, 

A.C.R.C. Notes. As originally enacted the Seventh and Twentieth Judicial Dis- 

by Acts 1993, No. 1306, § 1, this section tricts are Division A districts as of July 1, 

ended "effective January 1, 1993." 1987, the Eighth Judicial District will 

Acts 1987, No. 76, § 1, provided that remain a Division B district until March 

the Third and Sixteenth Judicial Districts 1, 1987, and the Seventh and Twentieth 

are Division A districts retroactive to Jan- Judicial Districts will remain Division B 

uary 1, 1987, the Eighth Judicial District districts until July 1, 1987. 
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16-21-124. The Fourth Judicial District. 

The Fourth Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-125. The Fifth Judicial District. 

The Fifth Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1; Amendments. The 1995 amendment 
1995, No. 118, § 1. substituted "Division A" for "Division B." 

A.C.R.C. Notes. As originally enacted 
by Acts 1993, No. 1306, § 1, this section 
ended "effective January 1, 1993." 

16-21-126. The Sixth Judicial District. 

The Sixth Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-127. [Repealed.] 

Publisher's Notes. This section, con- tive January 1, 1999. The section was 
cerning the Seventh Judicial District, was derived from Acts 1993, No. 1306, § 1; 
repealed by Acts 1997, No. 827, § 9, effec- Acts 1997, No. 827, § 7. 

16-21-128. The Eighth Judicial District. 

(a) The Eighth Judicial District-North shall be a Division B Judicial 
District. 

(b) Effective January 1, 1999, the Eighth Judicial District-South 
shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1; remain a Division B district until March 

1997, No. 1270, § 5; 1999, No. 35, § 1. 1, 1987, and the Seventh and Twentieth 

A.C.R.C. Notes. As originally enacted Judicial Districts will remain Division B 

by Acts 1993, No. 1306, § 1, this section districts until July 1, 1987. 

ended "effective January 1, 1993." The repeal of this section by Acts 1997, 

Acts 1987, No. 76, § 1, provided that No. 1270, § 8, effective January 1, 1999, 

the Third and Sixteenth Judicial Districts has been superseded by its 1999 amend- 

are Division A districts retroactive to Jan- ment. 

uary 1, 1987, the Eighth Judicial District Amendments. The 1999 amendment, 

is a Division A district as of March 1 1987, in (a)> deleted « E ff ec tive January 1, 1999" 

the Seventh and Twentieth Judicial Dis- from the beginning) and substituted "Di- 

tricts are Division A districts as of July 1 ■ y[{ B „ f « Di vision A." 
1987, the Eighth Judicial District will 
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16-21-129. The Ninth Judicial District-East. 

The Ninth Judicial District-East shall be a Division B Judicial 
District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-130. The Ninth Judicial District-West. 

The Ninth Judicial District- West shall be a Division A Judicial 
District. 

History. Acts 1993, No. 1306, § 1; 1994 Ex. Sess.) Nos. 17 and 18, § 1 began: 

(2nd Ex. Sess.), No. 17, § 1; 1994 (2nd Ex. "Beginning January 1, 1995." 

Sess.), No. 18, § 1. Amendments. The 1994 (2nd Ex. 

A.C.R.C. Notes. As originally enacted Sess.) amendment by identical acts Nos. 

by Acts 1993, No. 1306, § 1, this section 17 an d 18 substituted "Division A" for 

ended "effective January 1, 1993." "Division B." 

As enacted by identical Acts 1994 (2nd 

16-21-131. The Tenth Judicial District. 

The Tenth Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-132. The Eleventh Judicial District-East. 

The Eleventh Judicial District-East shall be a Division B Judicial 
District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-133. The Eleventh Judicial District- West. 

The Eleventh Judicial District- West shall be a Division A Judicial 
District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-134. The Twelfth Judicial District. 

The Twelfth Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 
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16-21-135. The Thirteenth Judicial District. 

The Thirteenth Judicial District shall be a Division B Judicial 
District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-136. The Fourteenth Judicial District. 

The Fourteenth Judicial District shall be a Division A Judicial 
District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-137. The Fifteenth Judicial District. 

The Fifteenth Judicial District shall be a Division A Judicial District. 

History. Acts 1993, No. 1306, § 1; Amendments. The 1997 amendment 
1997, No. 322, § 1. substituted "Division A" for "Division B." 

A.C.R.C. Notes. As originally enacted 
by Acts 1993, No. 1306, § 1, this section 
ended "effective January 1, 1993." 

16-21-138. The Sixteenth Judicial District. 

The Sixteenth Judicial District shall be a Division B Judicial District. 

History. Acts 1993, No. 1306, § 1. 1987, the Eighth Judicial District will 

A.C.R.C. Notes. As originally enacted remain a Division B district until March 

by Acts 1993, No. 1306, § 1, this section 1, 1987, and the Seventh and Twentieth 

ended "effective January 1, 1993." Judicial Districts will remain Division B 

Acts 1987, No. 76, § 1, provided that districts until July 1, 1987. 
the Third and Sixteenth Judicial Districts Acts 1993, No. 360, § 1, provided that: 
are Division A districts retroactive to Jan- "Retroactive to January 1, 1993, the Six- 
uary 1, 1987, the Eighth Judicial District teenth Judicial District Division A Prose- 
is a Division A district as of March 1, 1987, cuting Attorney shall be reclassified as a 
the Seventh and Twentieth Judicial Dis- Division B Judicial District Prosecuting 
tricts are Division A districts as of July 1, Attorney." 

16-21-139. The Seventeenth Judicial District. 

The Seventeenth Judicial District shall be a Division A Judicial 
District. 

History. Acts 1993, No. 1306, § 1; 1306, § 1, this section ended "effective 
1999, No. 456, § 5. ' January 1, 1993." 

A.C.R.C. Notes. Acts 1993, No. 168, Acts 1999, No. 456, § 7, provided: "Sub- 
§ 1 provided: "Retroactive to January 1, ject to review by the Senate Interim Com- 
1993 the Judicial District Seventeenth- mittee on Judiciary of the Arkansas Gen- 
East Division B Prosecuting Attorney eral Assembly, the Arkansas Code 
shall be reclassified as a Division A Judi- Revision Commission is authorized and 
cial District Prosecuting Attorney." directed to prepare a technical corrections 

As originally enacted by Acts 1993, No. bill for introduction in the next regular or 
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special session of the Arkansas General 
Assembly to make the necessary changes 
to the Arkansas Code of 1987 Annotated 
consistent with the provisions of this act. 
Specifically, in addition to other necessary 
changes determined to be consistent with 
this act and subject to review by the 
Senate Interim Committee on Judiciary, 
the Arkansas Code Revision Commission 
shall prepare legislation to change refer- 
ences to the Seventeenth Judicial District- 
East and the Seventeenth Judicial Dis- 
trict-West, as well as similar and related 
references used throughout the Arkansas 
Code of 1987 Annotated to references con- 
sistent with the Seventeenth Judicial Dis- 
trict and the Twenty-Third Judicial Dis- 
trict, or divisions thereof, for purposes of 
uniformity and style." 



Acts 1999, No. 456, § 8, provided: 
"Nothing in this Act shall be construed to 
decrease the term of office of the judges 
and prosecuting attorneys of the Seven- 
teenth Judicial District-East or the Sev- 
enteenth Judicial District-West serving 
on the effective date of this Act. The 
judges and prosecuting attorneys shall 
continue to serve in their respective ca- 
pacities in the Seventeenth Judicial Dis- 
trict and the Twenty-Third Judicial Dis- 
trict until the expiration of their terms." 

Amendments. The 1999 amendment 
substituted "Seventeenth Judicial Dis- 
trict" for "Seventeenth Judicial District- 
East." 



16-21-140. The Twenty-third Judicial District. 

The Twenty-third Judicial District shall be a Division B Judicial 
District. 



History. Acts 1993, No. 1306, § 1; 
1999, No. 456, § 6. 

A.C.R.C. Notes. As originally enacted 
by Acts 1993, No. 1306, § 1, this section 
ended "effective January 1, 1993." 

Acts 1999, No. 456, § 7, provided: "Sub- 
ject to review by the Senate Interim Com- 
mittee on Judiciary of the Arkansas Gen- 
eral Assembly, the Arkansas Code 
Revision Commission is authorized and 
directed to prepare a technical corrections 
bill for introduction in the next regular or 
special session of the Arkansas General 
Assembly to make the necessary changes 
to the Arkansas Code of 1987 Annotated 
consistent with the provisions of this act. 
Specifically, in addition to other necessary 
changes determined to be consistent with 
this act and subject to review by the 
Senate Interim Committee on Judiciary, 
the Arkansas Code Revision Commission 
shall prepare legislation to change refer- 
ences to the Seventeenth Judicial District- 
East and the Seventeenth Judicial Dis- 



trict-West, as well as similar and related 
references used throughout the Arkansas 
Code of 1987 Annotated to references con- 
sistent with the Seventeenth Judicial Dis- 
trict and the Twenty-Third Judicial Dis- 
trict, or divisions thereof, for purposes of 
uniformity and style." 

Acts 1999, No. 456, § 8, provided: 
"Nothing in this Act shall be construed to 
decrease the term of office of the judges 
and prosecuting attorneys of the Seven- 
teenth Judicial District-East or the Sev- 
enteenth Judicial District-West serving 
on the effective date of this Act. The 
judges and prosecuting attorneys shall 
continue to serve in their respective ca- 
pacities in the Seventeenth Judicial Dis- 
trict and the Twenty-Third Judicial Dis- 
trict until the expiration of their terms." 

Amendments. The 1999 amendment 
substituted "Twenty-third Judicial Dis- 
trict" for "Seventeenth Judicial District- 
West." 



16-21-141 



PRACTICE, PROCEDURE, AND COURTS 



100 



16-21-141. The Eighteenth Judicial District-East. 

The Eighteenth Judicial District-East shall be a Division A Judicial 
District. 



History. Acts 1993, No. 1306, § 1. 

A.C.R.C. Notes. As originally enacted 
by Acts 1993, No. 1306, § 1, this section 
ended "effective January 1, 1993." 

Acts 1988 (3rd Ex. Sess.), No. 12, § 1, 



provides that the Eighteenth Judicial Dis- 
trict-East Judicial District shall be a Di- 
vision B Judicial District until January 1, 
1989; at that time, the district shall be- 
come a Division A Judicial District. 



16-21-142. The Eighteenth Judicial District-West. 

The Eighteenth Judicial District- West shall be a Division A Judicial 
District. 



History. Acts 1993, No. 1306, § 1. 

A.C.R.C. Notes. Acts 1993, No. 844, 
§ 1, provided: "Retroactive to January 1, 
1993 the Judicial District Eighteenth- 
West Division B Prosecuting Attorney 



shall be reclassified as a Division A Judi- 
cial District Prosecuting Attorney." 

As originally enacted by Acts 1993, No. 
1306, § 1, this section ended "effective 
January 1, 1993." 



16-21-143. The Nineteenth Judicial District. 

The Nineteenth Judicial District shall be a Division A Judicial 
District. 

History. Acts 1993, No. 1306, § 1. by Acts 1993, No. 1306, § 1, this section 

A.C.R.C. Notes. As originally enacted ended "effective January 1, 1993." 

16-21-144. The Twentieth Judicial District. 

The Twentieth Judicial District shall be a Division A Judicial District. 



History. Acts 1993, No. 1306, § 1. 

A.C.R.C. Notes. As originally enacted 
by Acts 1993, No. 1306, § 1, this section 
ended "effective January 1, 1993." 

Acts 1987, No. 76, § 1, provided that 
the Third and Sixteenth Judicial Districts 
are Division A districts retroactive to Jan- 
uary 1, 1987, the Eighth Judicial District 



is a Division A district as of March 1, 1987, 
the Seventh and Twentieth Judicial Dis- 
tricts are Division A districts as of July 1, 
1987, the Eighth Judicial District will 
remain a Division B district until March 
1, 1987, and the Seventh and Twentieth 
Judicial Districts will remain Division B 
districts until July 1, 1987. 



16-21-145. Authority to appoint deputies and employees. 

Prosecuting attorneys shall have the power to appoint all deputies 
and employees without confirmation of any court or tribunal. 



History. Acts 1993, No. 1306, § 2. 
Cross References. Appointment of 
deputies generally, § 16-21-113. 



Restriction on publication of report, 
§ 21-7-401. 
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CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

16-21-146. Appropriation of funds for salaries and expenses. 

(a) The quorum courts of the respective counties of a judicial district 
shall annually appropriate sufficient amounts to cover the salaries and 
expenses of the prosecuting attorney's office. 

(b) The quorum courts of the respective counties may appropriate 
any additional funds and create such additional deputy prosecutor 
positions as they deem necessary for the efficient operation of the office 
of the prosecuting attorney. 

History. Acts 1993, No. 1306, § 3. 

CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

16-21-147. Powers of deputy prosecuting attorney — Disposi- 
tion of federal forfeiture funds. 

(a) A deputy prosecuting attorney who is duly appointed in any 
county of a judicial district shall, with the prosecuting attorney's 
consent, have the authority to perform all official acts as a deputy 
prosecuting attorney in all counties within the district. 

(b)(1) A prosecuting attorney and those deputy prosecuting attorneys 
and other staff members he designates shall be considered law enforce- 
ment officers for the purposes of utilizing emergency, protective, and 
communication equipment in coordination with interagency coopera- 
tive investigations and operations. 

(2) Provided, that the prosecuting attorney and all members of his 
office shall have no greater arrest powers than those accorded all 
citizens under the Arkansas Constitution and the Arkansas Code. 

(c) A prosecuting attorney shall have the power to appoint deputy 
prosecuting attorneys and other employees at such salaries as are 
authorized in the grant awards from the Department of Finance and 
Administration's Drug Law Enforcement Program, Anti-Drug Abuse 
Act of 1986, as amended, or its successor. 

(d) All federal forfeitures to a prosecuting attorney's office shall be 
deposited in a separate account pursuant to § 5-64-505(i)(4). 

History. Acts 1993, No. 1306, § 4; Publisher's Notes. Acts 1999, No. 

1999, No. 1120, § 7. 1120, § 1, provided: "Legislative intent. 

A.C.R.C. Notes. References to "this As stated in the comment to section 505 of 

chapter" in subchapters 1-25 may not ap- the Uniform Controlled Substances Act, 

ply to §§ 16-21-121, 16-21-145 — 16-21- 'Effective law enforcement demands that 

158 and 16-21-1702 — 16-21-1704, which there be a means of confiscating the vehi- 

were enacted subsequently. cles and instrumentalities used by drug 
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traffickers in committing violations under 
this act. The reasoning is to prevent their 
use in the commission of subsequent of- 
fenses involving transportation or con- 
cealment of controlled substances and to 
deprive the drug trafficker of needed mo- 
bility.' The General Assembly recognizes 
the importance of asset forfeiture as a 
means to confront drug trafficking. How- 
ever, the General Assembly also recog- 
nizes that under the system that existed 
prior to the enactment of this act, the lack 
of uniformity and accountability in forfei- 
ture procedures across the state has un- 
dermined confidence in the system. As the 
United States Supreme Court has stated, 
'Forfeiture provisions are powerful weap- 
ons in the war on crime; like any such 
weapons, their impact can be devastating 
when used unjustly.' In order to alleviate 
the problems resulting from the lack of 
uniformity and accountability, the Gen- 
eral Assembly has determined that time 
limits for initiating forfeiture proceedings 
and stricter controls over forfeited prop- 
erty will help alleviate such problems 
while strengthening forfeiture as a vital 
weapon against drug trafficking. Specifi- 
cally, it is the intent of § 5-64-505(a) that 
there be no forfeitures based solely upon a 
misdemeanor possession of a controlled 
substance. However, if the prosecuting 
attorney can prove that other evidence 
exists to establish a basis for forfeiture, 
the property may be forfeited. It is the 



intent of § 5-64-505(d) to reduce the con- 
flict between state and federal authorities 
over seizures executed by state law en- 
forcement officers. It is the intent of § 5- 
64-505(h) to allow law enforcement agen- 
cies and drug task forces to maintain 
forfeited property for official use, provided 
that the final order disposing of such prop- 
erty defines the legal entity that is respon- 
sible for such property. Section 5-64- 
505(i)(l)(D) governs those situations in 
which a seizure results in the forfeiture of 
money and or property in excess of two 
hundred fifty thousand dollars ($250,000). 
It is the specific intent of the General 
Assembly that forfeiture proceedings not 
be structured in such a way as to defeat 
the General Assembly's intent that money 
or property in excess of two hundred fifty 
thousand dollars ($250,000) be trans- 
ferred to the Special State Assets Forfei- 
ture Fund. It is determined that such fund 
can best be used to combat drug traffick- 
ing statewide." 

Amendments. The 1999 amendment 
substituted "deposited in a separate ac- 
count pursuant to § 5-64-505(i)(4)" for 
"deposited in the drug control fund" in (d). 

U.S. Code. The Anti-Drug Abuse Act of 
1986, referred to in this section, is PL. 
99-570 and is codified throughout the U.S. 
Code. Its successor is the Anti-Drug Abuse 
Act of 1988, PL. 100-690 which is also 
codified throughout the U.S. Code. 



16-21-148. Deputy prosecutor for civil asset forfeiture actions. 

(a) In addition to the deputy prosecuting attorney positions created 
by § 16-21- 113(a)(1) and other Arkansas Code provisions and laws, a 
prosecuting attorney shall have the power to enter into a contract for 
personal services with a licensed attorney whose duty it will be to act as 
a deputy prosecutor to prosecute civil asset forfeiture actions at such 
hourly amount as is deemed proper by the prosecuting attorney. 

(b) This attorney may be paid from funds generated from § 5-64- 
505(i)(2). 



History. Acts 1993, No. 1306, § 5; 
1999, No. 1120, § 5. 

A.C.R.C. Notes. References to "this 
chapter" in subchapters 1-25 may not ap- 
ply to §§ 16-21-121, 16-21-145 — 16-21- 
158 and 16-21-1702 — 16-21-1704, which 
were enacted subsequently. 

Publisher's Notes. Acts 1999, No. 
1120, § 1, provided: "Legislative intent. 



As stated in the comment to section 505 of 
the Uniform Controlled Substances Act, 
'Effective law enforcement demands that 
there be a means of confiscating the vehi- 
cles and instrumentalities used by drug 
traffickers in committing violations under 
this act. The reasoning is to prevent their 
use in the commission of subsequent of- 
fenses involving transportation or con- 
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cealment of controlled substances and to 
deprive the drug trafficker of needed mo- 
bility.' The General Assembly recognizes 
the importance of asset forfeiture as a 
means to confront drug trafficking. How- 
ever, the General Assembly also recog- 
nizes that under the system that existed 
prior to the enactment of this act, the lack 
of uniformity and accountability in forfei- 
ture procedures across the state has un- 
dermined confidence in the system. As the 
United States Supreme Court has stated, 
'Forfeiture provisions are powerful weap- 
ons in the war on crime; like any such 
weapons, their impact can be devastating 
when used unjustly.' In order to alleviate 
the problems resulting from the lack of 
uniformity and accountability, the Gen- 
eral Assembly has determined that time 
limits for initiating forfeiture proceedings 
and stricter controls over forfeited prop- 
erty will help alleviate such problems 
while strengthening forfeiture as a vital 
weapon against drug trafficking. Specifi- 
cally, it is the intent of § 5-64-505(a) that 
there be no forfeitures based solely upon a 
misdemeanor possession of a controlled 
substance. However, if the prosecuting 
attorney can prove that other evidence 
exists to establish a basis for forfeiture, 
the property may be forfeited. It is the 



intent of § 5-64-505(d) to reduce the con- 
flict between state and federal authorities 
over seizures executed by state law en- 
forcement officers. It is the intent of § 5- 
64-505(h) to allow law enforcement agen- 
cies and drug task forces to maintain 
forfeited property for official use, provided 
that the final order disposing of such prop- 
erty defines the legal entity that is respon- 
sible for such property. Section 5-64- 
505(i)(l)(D) governs those situations in 
which a seizure results in the forfeiture of 
money and or property in excess of two 
hundred fifty thousand dollars ($250,000). 
It is the specific intent of the General 
Assembly that forfeiture proceedings not 
be structured in such a way as to defeat 
the General Assembly's intent that money 
or property in excess of two hundred fifty 
thousand dollars ($250,000) be trans- 
ferred to the Special State Assets Forfei- 
ture Fund. It is determined that such fund 
can best be used to combat drug traffick- 
ing statewide." 

Amendments. The 1999 amendment 
substituted "§ 5-64-505(i)(2)" for "§ 5-64- 
505(k)(4)" in (b). 

Cross References. Property subject to 
forfeiture — Procedure — Disposition of 
property, § 5-64-505. 



16-21-149. Appointment of special deputy prosecuting attor- 
neys. 

(a) Notwithstanding any other provision of law, the prosecuting 
attorney in every judicial district is authorized to appoint as special 
deputy prosecuting attorneys: 

(1) Persons employed as attorneys in the office of the Prosecutor 
Coordinator; or 
(2)(A) With the consent of the Attorney General, persons employed 
as attorneys in the office of the Attorney General. 

(B) In cases involving the appointment of a staff attorney from the 
office of the Attorney General, the authority conferred by the appoint- 
ment is limited to the matter for which the appointment is sought. 

(b) Appointment as a special deputy prosecuting attorney under this 
section shall not enable an attorney employed in the office of the 
Attorney General to receive any additional fees or salary from the state 
or counties for services provided pursuant to the appointment. 

(c) The prosecuting attorney may revoke the appointment of a 
special prosecuting attorney under this section at any time. 

(d) Nothing in this section shall obligate the Attorney General to 
provide an attorney for purposes of assisting the prosecuting attorney 
in criminal actions designated in subsection (b) of this section, and 
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nothing in this section shall prevent the Attorney General from with- 
drawing from participation in such cases at any time. 

History. Acts 1993, No. 1306, § 6; Amendments. The 1999 amendment 

1999, No. 1300, § 1. rewrote this section. 

A.C.R.C. Notes. The reference in sub- Cross References. Prosecutor Coordi- 

section (d) to "subsection (b)" is in error. nator Act, § 16-21-201 et seq. 

16-21-150. Prosecution of appeals. 

No prosecuting attorney shall prosecute city misdemeanor cases or 
appeals to circuit or appellate courts unless the prosecuting attorney 
consents to do so. 

History. Acts 1993, No. 1306, § 7. began "From and after the effective date 

A.C.R.C. Notes. As originally enacted of this act." Acts 1993, No. 1306, § 7 was 
by Acts 1993, No. 1306, § 7, this section effective August 13, 1993. 

16-21-151. Prosecutor's victim/witness fund. 

(a) In those offices where the prosecuting attorney is desirous of 
paying for the victim/witness program from more than one (1) county or 
fund, the prosecuting attorney may establish a cash account. 

(b) Notice of such shall be sent by the prosecuting attorney to the 
applicable county treasurers. 

(c) Each month the county treasurers shall pay to the office of the 
prosecuting attorney those funds collected pursuant to § 16-21-106 in 
the special revenue account entitled "Prosecutor's victim/witness fund" 
or the portion of the county administration of justice fund allotted to the 
prosecuting attorney's victim/witness program fund. 

(d)(1) The prosecuting attorney shall deposit the funds in a bank 
account entitled "prosecutor's victim/witness fund". 

(2) Moneys deposited into the fund shall be used exclusively to pay 
the costs of the prosecuting attorney's victim/witness program. 

(e) Expenditures and deposits must be made according to the Arkan- 
sas Prosecuting Attorneys Financial Management Guidelines as pub- 
lished by the Division of Legislative Audit in conjunction with the 
Prosecution Coordination Commission. 

History. Acts 1995, No. 1221, § 1. office of the prosecuting attorney those 

A.C.R.C. Notes. References to "this funds in the prosecutor's victim/witness 

subchapter" in §§ 16-21-101 — 16-21-150 fund "if created by the legislature in 

may not apply to this section which was 1995." 

enacted subsequently. The General Assembly created the 

As enacted by Acts 1995, No. 1221, § 1, county administration of justice fund by 

subsection (c) of this section also provided Acts 1995, No. 1256, § 10, codified as 

that the county treasurers shall pay to the § 16-10-307. 

16-21-152. The Twenty-first Judicial District. 

The Twenty-first Judicial District shall be a Division A Judicial 
District. 
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History. Acts 1995, No. 900, § 6; 1997, References to "this subchapter" in 

No. 865, § 1. §§ 16-21-101 — 16-21-158 may not apply 

A.C.R.C. Notes. As enacted, this sec- to this section which was enacted subse- 

tion began: "At the 1996 General Election quently. 

the qualified electors of Crawford County Amendments. The 1997 amendment 

shall elect a person who shall serve as the added "Effective January 1, 1997"; and 

prosecuting attorney for the Twenty-First substituted "Division A" for "Division B." 
Judicial District beginning January 1, 
1997." 

16-21-153. License — Confirmation — Vacancies. 

(a) Each person selected as a deputy prosecuting attorney shall be 
licensed to practice law in the State of Arkansas. 

(b) Deputy prosecuting attorneys shall be appointed by elected 
prosecuting attorneys without confirmation of any court or tribunal and 
may be removed at any time by the prosecuting attorneys appointing 
them. 

(c) Vacancies in the office of deputy prosecuting attorney shall be 
filled in the same manner as the initial appointment. 

History. Acts 1999, No. 1044, § 3. to state employment and are employed 

A.C.R.C. Notes. Acts 1999, No. 1044, prior to July 1, 1999, shall have their 

§ 8, provided: "LEAVE BENEFITS. Dep- length of service with the county recog- 

uty prosecuting attorneys who convert nized for purposes of accrual rates for sick 

from county or grant funded employment leave and annual leave." 

16-21-154. Entry-level salary. 

The entry level salaries of deputy prosecuting attorneys shall be 
consistent with that established by the state pay plan for the appropri- 
ate grade of each position. 

History. Acts 1999, No. 1044, § 4. 

16-21-155. Attendance and leave. 

The deputy prosecuting attorneys shall be subject to the Uniform 
Attendance and Leave Policy Act, § 21-4-201 et seq., as administered 
by the elected prosecuting attorneys by whom they are employed. 

History. Acts 1999, No. 1044, § 5. 

16-21-156. Funding of expenses and additional employees of the 
prosecuting attorneys' offices. 

Each county or counties within a judicial district shall continue to 
bear the responsibility and expense of providing, at the county's 
expense through an annual appropriation, the following, at sufficient 
levels for operation, but not less than the amounts appropriated by 
ordinance in effect January 1, 1999: 

(1) The cost of facilities, equipment, supplies, salaries and benefits of 
existing support staff, and other office expenses for elected prosecuting 
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attorneys and deputy prosecuting attorneys, and any and all other line 
item appropriations as approved in the 1999 county budget except for 
deputy prosecuting attorneys' salaries and benefits; and 

(2) The county shall provide compensation of additional personnel 
and expenses within the office of prosecuting attorney and deputy 
prosecuting attorney, when approved by the quorum court. 

History. Acts 1999, No. 1044, § 10. 

16-21-157. State employment and assignment of positions. 

(a) On January 1, 2000, all deputy prosecuting attorneys shall 
become state employees. 

(b) The number of positions authorized by this section equal the total 
number of county and grant-funded deputy prosecuting attorney posi- 
tions in place as of January 1, 1999, less one (1) position. 

(c)(1) The initial allocation of the state funded deputy prosecuting 
attorney positions for the 1999-2001 biennium shall be determined by 
the Prosecution Coordination Commission and shall be consistent with 
the number of county and grant funded positions in place for each 
judicial district as of January 1, 1999, less one (1) position. 

(2) The final allocations shall be reported to the Legislative Council 
for its review prior to July 1, 1999. 

History. Acts 1999, No. 1044, § 11. 

16-21-158. Hour limitations — Part-time deputy prosecuting 
attorneys. 

There are no upper limit restrictions on the number of hours which a 
part-time deputy prosecuting attorney may work. 

History. Acts 1999, No. 1044, § 12. 

Subchapter 2 — Prosecutor Coordinator Act 



SECTION. 




SECTION. 




16-21-201. 


Title. 


16-21-205. 


Fee reports. 


16-21-202. 


Existing duties of prosecuting 


16-21-206. 


Additional duties of commis- 




attorneys unaffected by 




sion. 




subchapter. 


16-21-207. 


Peer review of the prosecution 


16-21-203. 


Prosecution Coordination 




and law enforcement block 




Commission. 




grants of the Violence 


16-21-204. 


Prosecutor Coordinator. 




Against Women Act. 



A.C.R.C. Notes. References to "this 
subchapter" in §§ 16-21-201 — 16-21-205 



may not apply to §§ 16-21-206 and 16-21- 
207 which were enacted subsequently. 
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16-21-201. Title. 

This subchapter shall be known as the "Prosecutor Coordinator Act of 
1975". 

History. Acts 1975, No. 925, § 1; 
A.S.A. 1947, § 24-126. 

16-21-202. Existing duties of prosecuting attorneys unaffected 
by subchapter. 

No provision in this subchapter shall be construed to be in derogation 
of the already existing duties, authorities, responsibilities, or discre- 
tions of the various prosecuting and deputy prosecuting attorneys of 
this state. 

History. Acts 1975, No. 925, § 4;A.S.A. the Prosecutor Coordinator's Office as 

1947, § 24-129. deputy prosecuting attorneys, § 16-21- 

Cross References. Authority of prose- 149. 
cuting attorney to appoint the attorneys of 

16-21-203. Prosecution Coordination Commission. 

(a)(1) There is created a Prosecution Coordination Commission 
which shall be composed of seven (7) prosecuting attorneys elected by 
the prosecuting attorneys of the various judicial districts of this state 
from among their own members. 

(2) The Prosecution Coordination Commission shall be elected by the 
prosecuting attorneys according to rules adopted by them for a term of 
one (1) year which shall run from January 1 through December 31 of 
each year. 

(b) The commission members shall select from among their members 
a chairman, and they shall establish rules and procedures for the 
effective performance of their duties and responsibilities as set forth in 
this subchapter. 

(c) The commission shall have the following duties and responsibil- 
ities: 

(1) Accept and evaluate applications for the position of Prosecutor 
Coordinator and, by a majority vote of its members, appoint from 
among the applicants considered a Prosecutor Coordinator who shall 
serve in such capacity at the pleasure of the commission. However, any 
person serving in the capacity of Prosecutor Coordinator at any of the 
various times that the commission is elected pursuant to this section 
may continue to so serve, at the pleasure of the newly elected commis- 
sion, without further consideration of other applicants; 

(2) Advise the Prosecutor Coordinator as to the immediate needs and 
priorities of the prosecution function throughout the state; 

(3) Establish the various duties and responsibilities of the Prosecu- 
tor Coordinator beyond those set forth in this subchapter; 

(4) Develop long-range educational services and other support pro- 
grams for the various prosecuting attorneys of this state; 
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(5) Serve as an advisory committee to the Prosecutor Coordinator for 
the production and supplementation of an office and trial manual and 
standardized criminal litigation forms; and 

(6) Render assistance and advice in the investigation of organized 
crime as requested by any organized crime prevention council which 
may be created on a statewide basis. 

History. Acts 1975, No. 925, § 2; 
A.S.A. 1947, § 24-127. 

16-21-204. Prosecutor Coordinator. 

(a) There is created the position of Prosecutor Coordinator which 
shall be filled as specified in § 16-21-203. 

(b) In addition to any other duties and responsibilities established by 
the commission, the Prosecutor Coordinator, for the benefit of the 
prosecuting attorneys of this state, shall: 

(1) Produce and promote in-state training and continuing education 
programs at such intervals as shall be determined by the commission; 

(2) Coordinate interjudicial district investigation and prosecution of 
organized criminal activities as so requested by police or prosecuting 
officials of this state or by any organized crime prevention council which 
may be created; 

(3) Develop and supplement, in conjunction with the Criminal Jus- 
tice Division of the Office of the Attorney General, an office and trial 
manual, standardized criminal litigation forms, and a comprehensive 
criminal law brief bank; 

(4) Maintain a crisis center for emergency research for and assis- 
tance to prosecutors at trial; and 

(5) Facilitate an exchange of information between the various pros- 
ecuting and deputy prosecuting attorneys and the Office of the Attorney 
General in the preparation of criminal appeals and in any other matter 
of mutual concern. 

History. Acts 1975, No. 925, § 3; 
A.S.A. 1947, § 24-128. 

16-21-205. Fee reports. 

(a)(1) All agencies and public officials receiving fees pursuant to 
§ 5-37-307 or § 16-21-120 shall submit a report to the Prosecutor 
Coordinator's office monthly. 

(2) The Prosecution Coordination Commission shall determine the 
contents of the report. 

(3) This report shall be reviewed by the Prosecutor Coordinator's 
office. 

(b)(1) After three (3) months where the accounts and accounting 
systems are not reconciled or reports are not received by the Prosecu- 
tion Coordination Commission, the commission shall have the author- 
ity, after a hearing, to suspend an agency's or officer's ability to have a 
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hot check program for failure to comply with good governmental 
accounting procedures and practices and the reporting requirement 
mandated by this section. 

(2) Any entity with a program suspended shall be reported to the 
Legislative Joint Auditing Committee. 

History. Acts 1993, No. 1306, § 12. Knowingly issuing worthless checks, 

Cross References. Fees from issuing § 5-37-307. 
bad checks, § 16-21-120. 

16-21-206. Additional duties of commission. 

In addition to existing duties, the Prosecution Coordination Commis- 
sion may: 

(1) Administer and disburse federal funds, grants, donations, and 
funds from public and private sources to carry out its responsibilities; 

(2) Educate professionals, law enforcement, judges, state agencies, 
and victim services providers on: 

(A) The role of the Arkansas Prosecuting Attorneys Association; 

(B) The impact of crime on victims; and 

(C) Prosecutor victim advocacy services; 

(3) Maintain information on criminal justice information systems for 
prosecuting attorneys and victim services; 

(4) Advise the Governor and the General Assembly as to the long- 
range and short-range goals and needs concerning crime rates and the 
criminal justice system and its impact on the victims of crime; 

(5) Provide support, coordination, education, and technical assis- 
tance on issues of concern to prosecuting attorneys and crime victim 
services providers; 

(6) Provide support, coordination, technical assistance, and training 
in accounting, programmatic, and service delivery to subgrantees; 

(7) Establish peer-review panels in the course of the award and 
administration of grants; and 

(8) Approve the expenditure of funds from the Law Enforcement and 
Prosecutor Drug Enforcement Training Fund. 

History. Acts 1995, No. 1221, § 2. may not apply to this section which was 

A.C.R.C. Notes. References to "this enacted subsequently, 
subchapter" in §§ 16-21-201 — 16-21-205 

16-21-207. Peer review of the prosecution and law enforcement 
block grants of the Violence Against Women Act. 

(a) The Prosecution Coordination Commission, in conjunction with 
two (2) representatives from the Arkansas Coalition Against Violence to 
Women and Children and one (1) representative from the sexual 
assault victim providers, shall conduct the peer-review process of the 
subgrant application for the prosecution percentage of the prosecution 
and law enforcement block grants of the Violence Against Women Act. 
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(b) The nonprosecution and law enforcement percentage shall be 
reviewed by nine (9) panelists, selected each federal grant year, to be 
determined as follows: 

(1) Each of the four (4) regions of the Arkansas Coalition Against 
Violence to Women and Children shall select one (1) individual to serve 
as a peer-review panelist; 

(2) The Executive Director of the Arkansas Coalition Against Vio- 
lence to Women and Children shall also serve as a panelist; 

(3) All of the nonprofit rape crisis centers in the state shall hold a 
meeting annually and select two (2) representatives to serve on the 
peer-review panel; 

(4) The Prosecution Coordination Commission shall select a repre- 
sentative; and 

(5) The Criminal Justice Institute Advisory Board shall select one (1) 
representative. 

(c) The twenty-five percent (25%) designated to law enforcement 
shall be reviewed by: 

(1) The Criminal Justice Institute Advisory Board; 

(2) One (1) representative for the Prosecution Coordination Commis- 
sion; 

(3) Two (2) representatives from the Arkansas Coalition Against 
Violence to Women and Children; and 

(4) One (1) representative from the sexual assault service providers. 

History. Acts 1995, No. 1221, § 3. U.S. Code. The Violence Against 

A.C.R.C. Notes. References to "this Women Act, referred to in this section, is 

subchapter" in §§ 16-21-201 — 6-21-205 codified as a note to 42 U.S.C. § 13701. 

may not apply to this section which was 

enacted subsequently. 

Subchapters 3 -5 

[Reserved] 
Subchapter 6 — First Judicial District 

SECTION. 

16-21-601. Contingent expense allow- 
ance. 



Effective Dates. Acts 1983, No. 249, reimburse said prosecuting attorney for 

§§ 3, 4: effective retroactive to Sept. 1, expenses incurred in the performance of 

1982, for Monroe County; retroactive to his duties and that it is essential to the 

Jan. 1, 1983, for other counties. Emer- effective and efficient administration of 

gency clause provided: "It has been ascer- justice in the First Judicial Circuit that 

tained and determined by the General the expense allowance of said prosecuting 

Assembly of the State of Arkansas that attorney be increased immediately. There- 

the expense allowance now provided by fore, an emergency is hereby declared to 

law for the prosecuting attorney of the exist and this Act being necessary for the 

First Judicial Circuit is inadequate to immediate preservation of the public 
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peace, health and safety, shall be in full and approval." Became law without Gov- 
force and effect from and after its passage ernor's signature, Feb. 24, 1983. 



16-21-601. Contingent expense allowance. 

In lieu of any other contingent expense allowance provided by law for 
the Prosecuting Attorney of the First Judicial District, the prosecuting 
attorney shall receive an expense allowance to be borne by the respec- 
tive counties of the First Judicial District as follows: 

(1) Cross County Such amount as may be approved by the 

Quorum Court of Cross County, not to ex- 
ceed one thousand dollars ($1,000) per an- 
num; 

(2) Lee County Such amount as may be approved by the 

Quorum Court of Lee County, not to exceed 
one thousand dollars ($1,000) per annum; 

(3) Monroe County Such amount as may be approved by the 

Quorum Court of Monroe County, not to 
exceed one thousand eight hundred dollars 
($1,800) per annum; 

(4) Phillips County Such amount as may be approved by the 

Quorum Court of Phillips County, not to 
exceed one thousand eight hundred dollars 
($1,800) per annum; 

(5) St. Francis County .... Such amount as may be approved by the 

Quorum Court of St. Francis County, not to 
exceed one thousand eight hundred dollars 
($1,800) per annum; and 

(6) Woodruff County Such amount as may be approved by the 

Quorum Court of Woodruff County, not to 
exceed one thousand four hundred dollars 
($1,400) per annum. 

History. Acts 1983, No. 249, § 1; 
A.S.A. 1947, § 24-114.12. 

Subchapter 7 — Second Judicial District 

SECTION. SECTION. 

16-21-701. Expense allowance. 16-21-703. Collection of fees. 

16-21-702. Disposition of fees — Payment 
of expenses. 



A.C.R.C. Notes. Acts 1989 (3rd Ex. and other Arkansas Code provisions, the 

Sess.), No. 96, § 1, provided: "In addition prosecuting attorney of the Second Judi- 

to the deputy prosecutor positions created cial District shall have the power to ap- 

by Arkansas Code Annotated § 16-21-113 point deputy prosecuting attorneys, inves- 
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tigators, case coordinators or employees at 
such salaries as are authorized in the 
grant awards from the Department of 
Finance and Administration, Intergovern- 
mental Services, Drug Law Enforcement 
Program, Anti-Drug Abuse Act of 1986. 
The investigators and case coordinators 
shall have jurisdiction throughout the ju- 
dicial district served, and have the power 
granted to peace officers by the statutes of 
this State and may serve process issuing 
out of all courts within the judicial dis- 
trict." 

Publisher's Notes. Acts 1989 (3rd Ex. 
Sess.), No. 96, § 2, provided: "Nothing in 
this Act shall be construed to prohibit the 
quorum courts or city governing bodies of 
the Second Judicial District from provid- 
ing additional personnel or funds, from 
whatever sources available, to the prose- 
cuting attorney's office for the Anti-Drug 
Abuse program. Further, nothing in this 
Act shall be construed as to imply that the 
employees authorized herein are employ- 
ees of the State of Arkansas." 

Effective Dates. Acts 1981, No. 961, 
§ 4: retroactive to Jan. 1, 1981. Became 
law without Governor's signature, April 8, 
1981. 

Acts 1987, No. 411, §§ 4, 6: retroactive 
to Jan. 1, 1987. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that the salaries 
and contingent expense allowances pro- 
vided for herein are immediately neces- 
sary to provide adequate compensation 
and allowances for the officers provided 
for herein to assume the effective and 
efficient administration of justice in the 
Second Circuit-Chancery Court Circuit 
and should be given effect immediately. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 



sary for the immediate preservation of the 
public peace, health, and safety shall be in 
full force and effect from and after its 
passage and approval." Approved Mar. 25, 
1987. 

Acts 1991, No. 196, §§ 4, 7, 9: retroac- 
tive to January 1, 1991 and thereafter. 
Feb. 20, 1991. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that the salaries 
and contingent expense allowances pro- 
vided for herein are immediately neces- 
sary to provide adequate compensation 
and allowances for the officers provided 
for herein to assure the effective and effi- 
cient administration of justice in the Sec- 
ond Circuit-Chancery Court Circuit and 
should be given effect immediately. There- 
fore, an emergency is hereby declared to 
exist and this Act being necessary for the 
immediate preservation of the public 
peace, health and safety shall be in full 
force and effect from and after its passage 
and approval." 

Acts 1995, No. 945, § 10: Apr. 6, 1995. 
Emergency clause provided: "It is hereby 
found and determined by the Eightieth 
General Assembly of the State of Arkan- 
sas that the salaries and contingent ex- 
pense allowances, provided for herein are 
immediately necessary to provide ade- 
quate compensation and allowances for 
the officers provided for herein to assure 
the effective and efficient administration 
of justice in the Second Circuit-Chancery 
Court Circuit and should be given effect 
immediately. Therefore, an emergency is 
hereby declared to exist and this act being 
necessary for the immediate preservation 
of the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval." 



16-21-701. Expense allowance. 

(a)(1) The Prosecuting Attorney for the Second Judicial District shall 
be allowed the expenses of his office, including telephone, telegraph, 
postage, printing, office supplies and equipment, automobiles, office 
rent, and other expenses which, within the discretion of the prosecuting 
attorney, may be a proper expense of the office, and also including 
necessary expenses in connection with any proper investigation instant 
to any criminal law violation or trials before toy grand jury or any court 
within the judicial district, coming within the duties of his office. 
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(2) The expenses provided for in subdivision (a)(1) of this section 
shall be borne by the counties comprising the Second Judicial District 
as follows: 

(A) Clay County $2,300.00 

(B) Craighead County $8,500.00 

(C) Crittenden County $8,500.00 

(D) Greene County $2,703.96 

(E) Mississippi County $8,500.00; and 

(F) Poinsett County $3,735.96. 

(3) The expenses provided for in this subsection shall be paid on a 
monthly or quarterly basis by each county. 

(b)(1)(A) The Prosecuting Attorney of the Second Judicial District 
may appoint one (1) or more deputy prosecuting attorneys for 
Crittenden County at a combined salary not to exceed one hundred 
seventy thousand dollars ($170,000) per annum, and in such amounts 
within the total amounts provided in this subsection as may be 
designated by the prosecuting attorney, plus a combined contingent 
expense allowance in the amount established by the quorum court 
not to exceed fifty thousand dollars ($50,000) per annum. 

(B) The salaries provided for in this subsection shall be paid by the 
county court in twenty-four (24) semimonthly installments from the 
county general fund, and the expense allowance shall be paid 
monthly in an amount necessary to provide office rental, postage, 
printing, office supplies, equipment, stationery, secretarial assis- 
tance, automobile operation, and other proper expenses supported by 
written itemized claims filed by the deputy prosecuting attorney with 
the county judge and subject to the approval of the county judge. 
(2)(A) Expenses actually incurred by the deputy prosecuting attor- 
ney or attorneys in Crittenden County in excess of the contingent 
expense allowance provided for such attorney or attorneys shall be 
paid upon itemized claims filed by such deputy or deputies. 

(B) The expense and allowances provided in subdivision (b)(1) of 
this section shall be in addition to any necessary expense incurred in 
connection with any proper investigation incident to violations or 
alleged violations of the criminal laws or any hearing or trial before 
a grand jury or any court, including expenses of obtaining evidence 
and securing attendance of witnesses from within or outside of the 
State of Arkansas and any unusual travel expenses incurred in 
connection with the duties of his office, which shall be paid by the 
county from the county general revenue fund upon the filing of a 
proper claim by the deputy prosecuting attorney or by the person or 
firm entitled to compensation therefor and having the approval of the 
deputy prosecuting attorney, the prosecuting attorney, or the court in 
which such matter is pending. 

(3) It is not the purpose of this subsection to repeal any laws now or 
hereafter enacted fixing the fees collectible as prosecuting attorney's 
fees, but rather to update and make possible a more efficient adminis- 
tration of justice and county government. All courts shall collect the fees 
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heretofore provided by law as prosecuting attorney's fees and all such 
fees collected shall be paid into the county treasury as required by law 
regarding funds belonging to the county. It is the explicit legislative 
intent to provide the salaries and expense allowances set forth in this 
subsection without regard to the amount of prosecuting attorney's fees 
and emoluments earned or collected in the counties affected by the 
subsection. However, nothing in this subsection shall be so interpreted 
as to preclude Crittenden County from paying additional expense 
allowances in addition to those enumerated in this subsection upon 
proper action of the appropriate quorum courts. 

History. Acts 1981, No. 961, § 2; A.S.A. each county to be determined by the judge 
1947, § 24-114.16; Acts 1987, No. 343, of the Circuit with consideration of the 
§ 1; 1987, No. 411, § 1; 1991, No. 196, assessed value of all real and personal 
§§ 1, 5; 1995, No. 945, §§ 1-3, 5; 1999, No. property in each county, the population of 
1038, § 1. each county, and the case load of the court 
A.C.R.C. Notes. The operation of sub- in each county. The salary provided for in 
division (b)(3) may be affected by the en- this act shall be paid by each county as 
actment of Acts 1995, No. 1256. herein specified in equal monthly pay- 
Acts 1995, No. 945, § 4, provided: "The men ts on the first day of each month." 
provisions of this act shall be retroactive Amendments. The 1995 amendment 
to January 1 1995 and thereafter. repealed former (a)(2); redesignated 
Acts 1995, No. 945, § 6 provided: Be- former (b) and (c) as (a)(2) and (3) . substi . 
ginning January 1, 1995 the clerk-secre- tuted « subdivision (a)(ir for « subse ction 
tary-case coordinator of the Ninth Circuit- (a) „ in nt (a)(2) substituted « this 
Chancery Court Circuit West shall receive subsecW > for « this section „ in nt 

an annual salary of not less than sixteen , rtV o\. „„j „jj„j .. +. ,i^ 

thousand five hundred dollars ($16,500), (a ^' *^ Q added P reSe f (b >' + , . . 

nor more than twenty-five thousand dol- . Th f ">" amendment substituted one 

lars ($25,000). The salaries and expenses ^™* 8 ? W ™ ty v^TTL ^^ 

shall be paid by each county comprising ($170000) for one hundred fifty thou- 

the Ninth Circuit-Chancery Court Circuit san f doll * TS . ($150,000) in (b)(1)(A); and 

West with the proportion to be paid by made st y llstl c changes. 

16-21-702. Disposition of fees — Payment of expenses. 

(a) All fees earned and payable to the deputy prosecuting attorneys 
in Crittenden County under laws now or hereafter in effect, including 
fees under the Arkansas Hot Check Law, § 5-37-301 et seq., shall be 
deposited in the county treasury and shall be credited to the county 
general fund. 

(b) Expenses actually incurred by the deputy prosecuting attorney or 
attorneys in Crittenden County in excess of the contingent expense 
allowance provided for the attorney or attorneys shall be paid upon 
itemized claims filed by the deputy or deputies. 

(c) The expenses and allowances provided in § 16-21-701(a)(2) shall 
be in addition to any necessary expense incurred in connection with any 
proper investigation incident to violations or alleged violations of the 
criminal laws or any hearing or trial before a grand jury or any court, 
including expenses of obtaining evidence and securing attendance of 
witnesses from within or outside of the State of Arkansas and any 
unusual travel expenses incurred in connection with the duties of his 
office, which shall be paid by the county from the county general 
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revenue fund upon the filing of a proper claim by the deputy prosecut- 
ing attorney, or by the person or firm entitled to compensation therefor 
and having the approval of the deputy prosecuting attorney, the 
prosecuting attorney, or the court in which the matter is pending. 



Publisher's Notes. Acts 1991, No. 196, 
§ 4 provided that the provisions of the act 
shall be retroactive to January 1, 1991, 
and thereafter. 



History. Acts 1991, No. 196, § 2. 

A.C.R.C. Notes. Former § 16-21-702, 
concerning the disposition of fees — pay- 
ment of expenses, is deemed to be super- 
seded by this section. The former section 
was derived from: Acts 1987, No. 411, § 2. 

16-21-703. Collection of fees. 

(a) It is not the purpose of this section, § 16-2 1-70 1(a)(2), and 
§ 16-21-702 to repeal any laws now or hereafter enacted fixing the fees 
collectible as prosecuting attorneys' fees, but rather to update and make 
possible a more efficient administration of justice and county govern- 
ment. 

(b) All courts shall collect the fees heretofore provided by law as 
prosecuting attorneys' fees, and all such fees collected shall be paid into 
the county treasury as required by law regarding funds belonging to the 
county. 

(c) It is the explicit legislative intent to provide the salaries and 
expense allowances set forth in this section, § 16-21-701(a)(2), and 
§ 16-21-702 without regard to the amount of prosecuting attorneys' 
fees and emoluments earned or collected in the counties affected by this 
section, § 16-21-701(a)(2), and § 16-21-702. However, nothing in this 
section, § 16-21-701(a)(2), and § 16-21-702 shall be so interpreted as to 
preclude Crittenden County from paying additional expense allowances 
in addition to those enumerated herein upon proper action of the 
appropriate quorum courts. 



History. Acts 1991, No. 196, § 3. 

A.C.R.C. Notes. Former § 16-21-703, 
concerning the collection of fees, is 
deemed to be superseded by this section. 
The former section was derived from: Acts 
1987, No. 411, § 3. 



Publisher's Notes. Acts 1991, No. 196, 
§ 4, provided that the provisions of the act 
shall be retroactive to January 1, 1991, 
and thereafter. 



Subchapter 8 — Third Judicial District 



SECTION. 

16-21-801. Contingent 
ance. 



expense allow- 



Effective Dates. Acts 1981, No. 945, 
§ 10: retroactive to Jan. 1, 1981. 

Acts 1993, No. 240, § 5: Noted Feb. 26, 
1993. Emergency clause provided: "It is 
hereby found and determined by the Gen- 



eral Assembly that the present law estab- 
lishing the salary of deputy prosecuting 
attorney for Randolph County is inade- 
quate; that this act will give Randolph 
County more flexibility in setting the sal- 
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ary for its deputy prosecuting attorney; also determined that the prosecuting at- 

and that until this act goes into effect the torney of the Third Judicial District is in 

county will not have the necessary flexi- need of these personnel in order to fight 

bility for establishing an adequate salary the war on drugs and combat crime in the 

for the deputy prosecuting attorney. Third Judicial District. Therefore, an 

Therefore, an emergency is hereby de- emergency is declared to exist and this act 

clared to exist and this act being neces- being immediately necessary for the pres- 

sary for the immediate preservation of the ervation of the public peace, health and 

public peace, health and safety shall be in safety shall become effective on the date of 

full force and effect from and after its its approval by the Governor. If the bill is 

passage and approval." neither approved nor vetoed by the Gov- 

Acts 1999, No. 1242, §§ 5, 6: effective ernor, it shall become effective on the 

retroactively to Jan. 1, 1999. Emergency expiration of the period of time during 

clause provided: "It is hereby found and which the Governor may veto the bill. If 

determined by the Eighty-second General the bill is vetoed by the Governor and the 

Assembly that this act is essential to the veto is overridden, it shall become effec- 

operation of the criminal justice system tive on the date the last house overrides 

within the Third Judicial District. It is the veto." 



16-21-801. Contingent expense allowance. 

(a) The office of the Prosecuting Attorney of the Third Judicial 
District shall receive not less than a contingent expense reimbursement 
for the expenses of his office, including, but not limited to, telephone, 
telegraph, postage, printing, office supplies and equipment, office rent, 
stationery, traveling expense, special service, operation of automobiles, 
and such other expense which, within the discretion of the prosecuting 
attorney, may be a proper expense of the office, and also including 
necessary expenses in connection with any proper investigation inci- 
dent to any criminal law violation or trials before any grand jury or any 
court within the judicial district coming within the duties of his office. 

(b) The expenses provided for in subsection (a) of this section shall be 
borne by the counties comprising the Third Judicial District as follows: 

(A) Jackson $5,000 per year; 

(B) Lawrence $5,000 per year; 

(C) Randolph $5,000 per year; 

(D) Sharp $5,000 per year; 

(c)(1) The expenses provided for shall be paid in equal quarterly 

installments from each county general fund, and the checks shall be 
made payable to the office of the Prosecuting Attorney of the Third 
Judicial District. 

(2) Disbursements shall be made by the prosecuting attorney for the 
necessary expenses of the office based upon adequate documentation. 
(d)(1) Each deputy prosecuting attorney of the Third Judicial Dis- 
trict shall receive a reimbursement for the expenses of his or her office, 
including, but not limited to, maintenance and operation, capital outlay, 
office supplies, telephone, postage, copying, insurance, and library. 
(2)(A) Disbursements shall be made for the necessary expenses of 
the office based upon adequate documentation and upon appropria- 
tion of the respective county's quorum court and approval of each 
respective county judge. 
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(B) The prosecuting attorney or deputies may also be allowed 
additional expenses upon appropriation of the quorum court and 
approval of each respective county judge. 

(e) The Prosecuting Attorney of the Third Judicial District shall be 
entitled to the following assistants and employees: 
(l)(A)(i) One (1) chief deputy prosecuting attorney, whose salary 
shall not be less than twenty-eight thousand seventy dollars 
($28,070) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of Jackson County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Jackson 
County; 

(2)(A)(i) One (1) deputy prosecuting attorney, whose salary shall not 
be less than twenty-four thousand three hundred fifty dollars 
($24,350) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll for county employees of Lawrence County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Lawrence 
County; 

(3)(A)(i) One (1) deputy prosecuting attorney, whose salary shall not 
be less than twenty-one thousand seven hundred fifty dollars 
($21,750) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of Randolph County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Randolph 
County; 

(4)(A)(i) One (1) deputy prosecuting attorney, whose salary shall not 
be less than twenty thousand nine hundred dollars ($20,900) per 
annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of Sharp County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Sharp 
County; 

(5)(A)(i) One (1) deputy prosecuting attorney, whose salary shall not 
be less than twenty thousand nine hundred dollars ($20,900) per 
annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of Jackson County. 

(B)(i) In addition to the salary, social security, matching retire- 
ment, insurance, and all related salary expenses shall be paid by 
Jackson County. 

(ii) The counties of Lawrence, Randolph, and Sharp shall reim- 
burse Jackson County for a pro rata share of the salary, social 
security, matching retirement, insurance, and all related salary 
expenses paid for this position; 
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(6)(A)(i) One (1) administrative assistant, whose salary shall not be 
less than twenty-four thousand five hundred dollars ($24,500) per 
annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy of Sharp County 

(B)(i) In addition to the salary, social security, matching retire- 
ment, insurance, and all related salary expenses shall be paid by 
Sharp County. 

(ii) The counties of Lawrence, Randolph, and Jackson shall reim- 
burse Sharp County for a pro rata share of the salary, social security, 
matching retirement, insurance, and all related salary expenses paid 
for this position; 

(7)(A)(i) One (1) part-time secretary, whose salary shall not be less 
than ten thousand dollars ($10,000) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy of Jackson County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Jackson 
County; 

(8)(A)(i) One (1) part-time secretary, whose salary shall not be less 
than ten thousand dollars ($10,000) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy of Lawrence County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Lawrence 
County; 

(9)(A)(i) One (1) part-time secretary, whose salary shall not be less 
than ten thousand dollars ($10,000) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy of Randolph County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Randolph 
County; 

(10)(A)(i) One (1) part-time secretary, whose salary shall not be less 
than ten thousand dollars ($10,000) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy of Sharp County. 

(B) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Sharp 
County; and 

(ll)(A)(i) One (1) part-time secretary, whose salary shall not be less 
than ten thousand dollars ($10,000) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy of Jackson County. 

(B)(i) In addition to the salary, social security, matching retire- 
ment, insurance, and all related salary expenses shall be paid by 
Jackson County. 

(ii) The counties of Lawrence, Randolph, and Sharp shall reim- 
burse Jackson County for a pro rata share of the salary, social 
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security, matching retirement, insurance, and all related salary 
expenses paid for this position. 

(f) Nothing in this section shall prevent or prohibit each quorum 
court in the respective counties in the Third Judicial District from 
appropriating additional positions, salaries, salary matching require- 
ments, or expenses greater than the amounts mandated in this section 
should they deem it necessary to do so. 

(g) The Prosecuting Attorney of the Third Judicial District shall be 
allowed additional assistance and employees in each county upon 
appropriation of the quorum court and approval of the county judge in 
each respective county 



History. Acts 1981, No. 945, §§ 8, 9; 
A.S.A. 1947, §§ 24-114.8b, 24-114.8c; Acts 
1987, No. 120, §§ 1, 2; 1989, No. 394, § 1; 
1993, No. 240, § 1; 1999, No. 1242, § 1. 

A.C.R.C. Notes. As originally amended 
by Acts 1993, No. 240, § 1, subsection (d) 
also provided, in part, that the salary and 
expenses provided therein shall apply ret- 
roactively to January 1, 1993. 

Amendments. The 1993 amendment, 
all in (d), substituted "a minimum of 
twelve thousand five hundred dollars 
($12,500) and a maximum of twenty thou- 
sand dollars ($20,000)" for "eleven thou- 
sand dollars ($11,000)," substituted "a 



minimum of six thousand dollars ($6,000) 
and a maximum of ten thousand dollars 
($10,000)" for "three thousand dollars 
($3,000)," and deleted the third sentence. 
The 1999 amendment, in (a), inserted 
"Office of the" preceding "Prosecuting At- 
torney" and substituted "shall receive not 
less than a contingent expense reimburse- 
ment for the expenses of his office, includ- 
ing, but not limited to" for "shall be al- 
lowed the contingent expense of his office, 
including"; in (b), substituted "$5,000" for 
"$2,700" twice, "$5,000" for "$2,400" and 
'$5,000" for "$200"; rewrote (c) and (d); 
added (e)-(g); and made stylistic changes. 



Subchapter 9 — Fourth Judicial District 



SECTION. 

16-21-901. Office space, etc. — Contin- 
gent expense allowance. 



Effective Dates. Acts 1981, No. 992, 
§ 8: became law without Governor's sig- 
nature, Apr. 8, 1981. Emergency clause 
provided: "It is hereby found and deter- 
mined by the General Assembly of Arkan- 
sas that the increase in the volume of 
crime, together with the establishment 
and maintenance in Washington and 
Madison counties of municipal courts, cir- 
cuit courts, juvenile courts, and additional 
county civil litigation all of which require 



the services of the prosecuting attorney's 
office, that the personnel and funds previ- 
ously authorized are now insufficient to 
pay the salaries and contingency expenses 
required of the prosecuting attorney's of- 
fice. Therefore, an emergency is declared 
to exist, and this Act being necessary for 
the immediate preservation of the public 
peace, health and safety shall take effect 
and be in force from and after its passage 
and approval." 



16-21-901. Office space, etc. — Contingent expense allowance. 

(a) The Prosecuting Attorney of the Fourth Judicial District shall be 
furnished, by Washington County, suitable office space, telephone 
expenses, postage, printing, office supplies, and equipment. 
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(b)(1) In addition, the prosecuting attorney shall be allowed two 
thousand five hundred dollars ($2,500) per annum as a contingent 
expense of his office for traveling expenses, special service, operation of 
automobiles, and such other expenses which, within the discretion of 
the prosecuting attorney, may be proper expenses of the office, and also 
including necessary expense in connection with any proper investiga- 
tion incident to any criminal law violation or trials before any grand 
jury, or any court within the Fourth Judicial District, coming within the 
duties of his office. 

(2) The contingent expense is to be paid by Washington County in an 
amount of two thousand three hundred dollars ($2,300) per year and 
Madison County in an amount of two hundred dollars ($200) per year 
from the general revenue fund. However, the annual amount shall be 
paid in equal monthly installments by each county. 

History. Acts 1981, No. 992, § 2; 
A.S.A. 1947, § 24-114.7. 

CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

Subchapter 10 — Fifth Judicial District 

SECTION. 

16-21-1001. Operating expenses. 



Effective Dates. Acts 1983, No. 485, hereby found and determined by the Gen- 
§§ 8, 11: July 1, 1983. Emergency clause eral Assembly that this act is essential to 
provided: "It is hereby found and deter- the operation of criminal justice within 
mined by the General Assembly that there the Fifth Judicial District; that the Pros- 
has been an increase in the rate of crime ecuting Attorney of the Fifth Judicial Cir- 
in the State and that in order to curb this cuit is in need of personnel and expense 
rise in the crime rate and to promote the funding in order to fight the war on crime, 
orderly administration of criminal justice Therefore, an emergency is hereby de- 
in the Fifth Judicial Circuit, it is neces- clared to exist and this act being neces- 
sary that this Act become effective July 1, sary for the immediate preservation of the 
1983." public peace, health and safety shall be in 

Acts 1993, No. 878, § 12: Noted: Apr. 4, full force and effect from and after its 

1993. Emergency clause provided: "It is passage and approval." 



16-21-1001. Operating expenses. 

(a) The Prosecuting Attorney of the Fifth Judicial District shall be 
entitled to an operating expense of not less than seventeen thousand 
five hundred dollars ($17,500) to cover the cost of printing, supplies, 
equipment, janitorial services, cleaning supplies, food, service con- 
tracts, accounting, postage, photocopies, travel, training, utilities, rent, 
juror and witness fees, and such other expenses which within the 
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discretion of the prosecuting attorney may be proper expenses of the 
office in connection with the investigation and prosecution of criminal 
activity within the district. Said expenses shall be paid in equal 
monthly installments from the Pope County general fund. 

(b) At the end of each quarter, one-third (V3) of said sum shall be 
reimbursed to Pope County by Johnson County and Franklin County 
equally, being one-sixth (Ye) each. 

(c) In addition, the telephone bill shall be submitted to the county for 
payment, this payment to be in addition to the operating expenses set 
forth in subsection (a) of this section. 



History. Acts 1983, No. 485, § 4; A.S.A. 
1947, § 24-114.13a; Acts 1993, No. 878, 
§ 3. 

Amendments. The 1993 amendment 
deleted "telephone" following "accounting" 



and made minor punctuation changes in 
the first sentence of (a), and added the 
second sentence; deleted former (b)(1); 
added "said" preceding "sum" in (b) and 
added (c). 



Subchapter 11 — Sixth Judicial District 



SECTION. 

16-21-1101. Applicability. 
16-21-1102. Assistants and employees. 
16-21-1103. Representation of Perry 

County. 
16-21-1104. Additional personnel or 

funds. 



SECTION. 

16-21-1105. Supplemental funding. 

16-21-1106. Local appropriation for 

Pulaski County Division. 

16-21-1107. Appointment of employees. 

16-21-1108. Federal funds. 

16-21-1109. Hot check funds. 



A.C.R.C. Notes. Acts 1997, No. 522, 
§ 1, began: "Effective January 1, 1997 
and thereafter, Arkansas Code Annotated 
Title 16, Chapter 21, Subchapter 11 is 
amended to read as follows:" 

Publisher's Notes. Former subchapter 
11 was repealed by Acts 1993, No. 997, 
§ 8. The subchapter was derived from the 
following sources: 

16-21-1101. Acts 1975, No. 870, § 1; 
A.S.A. 1947, § 24-119n. 

16-21-1102. Acts 1975, No. 870, § 2; 
1987, No. 542, §§ 1, 2; 1989, No. 656, 
§§ 1-3; 1991, No. 819, § 1. 

16-21-1103. Acts 1989, No. 656, §§ 4, 9; 
1991, No. 819, § 2. 
16-21-1104. Acts 1989, No. 656, § 
16-21-1105. Acts 1989, No. 656, § 
16-21-1106. Acts 1989, No. 656, § 
16-21-1107. Acts 1989, No. 656, § 
16-21-1108. Acts 1991, No. 758, § 
Former § 16-21-1104 was also 



6. 

7. 
8. 
5. 
1. 
previ- 



ously repealed by Acts 1991, No. 904, § 9. 
Effective Dates. Acts 1995 (1st Ex. 
Sess.), No. 13, § 13: Oct. 23, 1995. Emer- 
gency clause provided: "It is hereby found 
and determined by the General Assembly 



of the State of Arkansas that the current 
system of funding the state judicial sys- 
tem has created inequity in the level of 
judicial services available to the citizens 
of the state; and it is further determined 
that the current method of financing the 
state judicial system has become so com- 
plex as to make the administration of the 
system impossible, and the lack of reliable 
data on the current costs of the state 
judicial system prohibits any comprehen- 
sive change in the funding of the system 
at this time. Therefore, an emergency is 
hereby declared to exist and this act being 
necessary for the immediate preservation 
of the' public peace, health, and safety, 
shall be in full force and effect from and 
after its passage and approval." 

Acts 1999, No. 1234, § 7: Apr. 8, 1999, 
retroactive to January 1, 1999. Emer- 
gency clause provided: "It is hereby found 
and determined by the Eighty-second 
General Assembly that this act is essen- 
tial to the operation of the criminal justice 
system within the Sixth Judicial District. 
It is also determined that the prosecuting 
attorney of the Sixth Judicial District is in 
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need of these personnel in order to fight neither approved nor vetoed by the Gov- 

the war on drugs and combat crime in the ernor, it shall become effective on the 

Sixth Judicial District. Therefore, an expiration of the period of time during 

emergency is declared to exist and this act which the Governor may veto the bill. If 

being immediately necessary for the pres- the bill is vetoed by the Governor and the 

ervation of the public peace, health and veto is overridden, it shall become effec- 

safety shall become effective on the date of tive on the date the last house overrides 

its approval by the Governor. If the bill is the veto." 



16-21-1101. Applicability. 

This subchapter shall apply to the Sixth Judicial District, which is 
composed of Pulaski County and Perry County. 

History. Acts 1993, No. 997, § 1; 1995, The 1997 amendment made no change 
No. 803, § 1; 1997, No. 522, § 1. in this section. 

Amendments. The 1995 amendment 
made no change in this section. 

16-21-1102. Assistants and employees. 

(a) The Prosecuting Attorney of the Sixth Judicial District shall be 
entitled to the following assistants and employees: 
(1) To be paid by the county in which they serve: 

(A) A minimum of thirty-five (35) deputy prosecuting attorneys, 
whose salaries shall be as follows: 

(i) One (1) chief deputy at not less than seventy thousand three 
hundred fifty-five dollars ($70,355); 

(ii) Three (3) senior deputies at not less than forty-five thousand 
seven hundred one dollars ($45,701); 

(iii) A minimum of seven (7) division chiefs at not less than forty 
thousand one hundred dollars ($40,100); 

(iv) A minimum of eight (8) staff attorneys at not less than 
thirty-five thousand two hundred dollars ($35,200); 

(v) A minimum of fourteen (14) staff attorneys at not less than 
thirty thousand nine hundred dollars ($30,900); and 

(vi) Two (2) trial attorneys at not less than forty thousand one 
hundred dollars ($40,100); 

(B)(i) A minimum of eight (8) investigators as follows: 

(a) One (1) chief investigator at not less than twenty-two thousand 
four hundred one dollars ($22,401); and 

(b) Seven (7) investigators at not less than twenty thousand seven 
hundred dollars ($20,700). 

(ii) In addition to the investigators listed in subdivision (a)(l)(B)(i) 
of this section by salary, the prosecuting attorney shall have the 
authority to appoint other investigators as necessary for the admin- 
istration of justice who shall serve without pay. 

(iii)(a) All investigators authorized and so appointed shall have 
the authority to issue process, serve warrants, and possess all law 
enforcement officer powers. 
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(6) They shall be certified by the Arkansas Commission on Law 
Enforcement Standards and Training and shall be defined as public 
safety members under Arkansas law. 

(c) In the event that investigators shall issue process or serve 
warrants, the prosecutor's office shall be entitled to receive the same 
fee as provided in § 21-6-307, which shall be deposited into the hot 
check fees account; 

(C) A minimum of forty-three (43) support personnel whose sala- 
ries shall be as follows: 

(i) Two (2) lead case clerks at not less than sixteen thousand seven 
hundred dollars ($16,700); 

(ii) Twenty (20) case clerks at not less than fifteen thousand four 
hundred one dollars ($15,401); 

(iii) One (1) administrative coordinator at not less than thirty 
thousand nine hundred dollars ($30,900); 

(iv) One (1) budget administrator at not less than twenty-seven 
thousand one hundred dollars ($27,100); 

(v)(a) Two (2) executive secretaries who shall serve at the will of 
the prosecuting attorney. 

(b) The executive secretaries shall receive a salary of not less than 
seventeen thousand nine hundred ninety-nine dollars ($17,999); 

(vi) One (1) hot check administrator at not less than twenty-two 
thousand four hundred one dollars ($22,401); 

(vii) Three (3) hot check accounting clerks III at not less than 
seventeen thousand nine hundred ninety-nine dollars ($17,999); 

(viii) One (1) victim assistance program coordinator at not less 
than twenty-seven thousand one hundred dollars ($27,100); 

(ix) One (1) volunteer coordinator at not less than twenty-four 
thousand six hundred dollars ($24,600); 

(x) A minimum of seven (7) victim assistance case coordinators at 
not less than seventeen thousand nine hundred ninety-nine dollars 
($17,999); 

(xi) One (1) systems analyst at not less than thirty-four thousand 
four hundred dollars ($34,400); 

(xii) Two (2) youth resource officers at not less than seventeen 
thousand nine hundred ninety-nine dollars ($17,999); and 

(xiii) One (1) precharging division supervisor at not less than 
twenty-three thousand six hundred fifty-three dollars ($23,653); 
(2)(A) One (1) part-time deputy prosecuting attorney whose duties 
shall be to represent the office of the Prosecuting Attorney of the 
Sixth Judicial District in all cases involving food stamp fraud and Aid 
to Families with Dependent Children fraud referred to the prosecut- 
ing attorney by the Department of Human Services and any other 
responsibilities that may be delegated to him by the prosecuting 
attorney. 

(B) The Prosecuting Attorney of the Sixth Judicial District shall 
contract with the Department of Human Services to determine the 
compensation of the deputy prosecuting attorney to be paid by the 
Department of Human Services. 
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(C) The part-time deputy prosecuting attorney so appointed shall 
be permitted to engage in the private practice of law in the area of 
civil cases only. 

(D) At the discretion of the prosecuting attorney, this part-time 
deputy prosecuting attorney may be delegated other duties and made 
a full-time deputy prosecuting attorney and paid therefor from the 
existing appropriation for full-time deputy prosecuting attorneys; 

(3) Four (4) deputy prosecuting attorneys, to be paid by the Prose- 
cutor Coordinator and not through quorum court appropriations, to 
handle criminal and civil commitments, including involuntary admis- 
sions and alcohol and narcotic commitments and insanity acquittees 
and other deputy prosecuting attorney duties as requested; 

(4) The prosecuting attorney may hire part-time, temporary, con- 
tract, or permanent paralegals, law clerks, or deputy prosecuting 
attorneys as authorized by the quorum court or provided for by law if 
deemed necessary for the proper administration of justice and for the 
efficient operation of the office of the Prosecuting Attorney of the Sixth 
Judicial District; 

(5) The prosecuting attorney shall have the power to appoint addi- 
tional deputy prosecuting attorneys and other employees at such 
salaries as are authorized in grant awards from the Department of 
Finance and Administration, including, but not limited to, the federal 
Drug Law Enforcement Program Anti-Abuse Act of 1986, as amended, 
or its successor, or any other grant funds so awarded; and 

(6) In addition to the deputy prosecuting attorney positions created 
by this subchapter or any other Arkansas Code provisions, the Prose- 
cuting Attorney of the Sixth Judicial District shall have the authority to 
contract at such salary or compensation amounts as may be available or 
appropriated by the quorum court for such legal services as are 
necessary, to include, but not be limited to, asset forfeiture actions. 

(b)(1) The prosecuting attorney shall have the power to appoint the 
assistants and employees authorized in subsection (a) of this section 
without confirmation of any court or tribunal. 

(2) Deputy prosecuting attorneys and other staff members so desig- 
nated in this subchapter shall be considered law enforcement officers 
for all protective, emergency, investigative, and communication pur- 
poses, either individually or in coordination with interagency coopera- 
tive investigations and operations. 

(3) Deputy prosecuting attorneys duly appointed shall have such 
authority as conferred by the prosecuting attorney to perform any 
official acts so designated in all counties within the district. 

(4)(A) The Pulaski County Quorum Court shall annually appropriate 
funds sufficient to cover salaries j maintenance and operations expen- 
ditures, and capital outlay as required by the prosecuting attorney for 
the administration of justice. 

(B) All of the salaries shall be paid by Pulaski County. 

(C) When the Pulaski County Quorum Court raises salaries for 
Pulaski County employees, it shall also raise salaries an equivalent 
amount for the above employees. 
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(D) Those employees covered by this subchapter shall be treated 
by Pulaski County in the same manner as other Pulaski County 
employees for all other purposes. 



History. Acts 1993, No. 997, § 2; 1995, 
No. 803, § 2; 1997, No. 522, § 1; 1999, No. 
1234, § 1. 

Amendments. The 1995 amendment 
rewrote (a); inserted the subdivision (b)(1) 
and (2) designations; and redesignated 
former (c) and (d) as (b)(3) and (4), respec- 
tively. 

The 1997 amendment substituted "thir- 
ty-three (33)" for "thirty-two (32)" in (a)(1); 
rewrote (a)(1)(A); substituted "seven (7)" 
for "six (6)" in (a)(1)(C); substituted "thir- 
ty-four (34)" for "thirty-two (32)" in (a)(3); 
rewrote (a)(3)(D); substituted "Two (2) hot 
check account clerks" for "One (1) hot 



check account clerk" in (a)(3)(G); added 
(a)(3)(K); inserted "and insanity 
acquittees and other deputy duties as re- 
quested" following "narcotic commit- 
ments" in (a)(4)(B); and made minor sty- 
listic changes. 

The 1999 amendment rewrote (a). 

U.S. Code. The reference in this section 
to the Drug Law Enforcement Program 
Anti-Abuse Act of 1986 is probably a ref- 
erence to a former version of 42 U.S.C. 
§ 3796h, repealed in 1988, which con- 
tained provisions relating to grants for 
drug law enforcement programs. 



CASE NOTES 



Investigators. 

The powers afforded to special investi- 
gators of the Sixth Judicial District who 
operate without pay under subdivision 
(a)(2)(C) of this section appear to be sig- 
nificant; such investigators are authorized 
to use their official powers throughout the 
district, not merely within the city bound- 
aries where they are employed. Mings v. 
State, 316 Ark. 650, 873 S.W.2d 559 
(1994). 



In subdivision (a)(2)(C) of this section, 
the plain and ordinary meaning of the 
language "all law enforcement officer pow- 
ers" includes without question the power 
to stop an individual suspected of driving 
while intoxicated and to detain him. 
Mings v. State, 316 Ark. 650, 873 S.W.2d 
559 (1994). 



16-21-1103. Representation of Perry County. 

(a) The Prosecuting Attorney of the Sixth Judicial District may 
designate a part-time deputy prosecuting attorney to represent the 
office of the Prosecuting Attorney in Perry County. 

(b) Perry County shall reimburse the deputy prosecuting attorney on 
a monthly basis for said representation in Perry County. 

(c)(1) The prosecuting attorney may also choose to designate various 
deputy prosecuting attorneys on his staff to represent the office of the 
Prosecuting Attorney in Perry County. 

(2) When this is done, Perry County shall reimburse the office of the 
Prosecuting Attorney of the Sixth Judicial District for said representa- 
tion in Perry County. 

(d) The Perry County Quorum Court shall appropriate not less than 
ten thousand nine hundred seven dollars ($10,907) annually for said 
representation, as determined by the Quorum Court of Perry County. 



History. Acts 1993, No. 997, § 3; 1995, 
No. 803, § 3; 1995, No. 1256, § 20; 1995 



(1st Ex. Sess.), No. 13, § 4; 1997, No. 522, 
§ 1. 
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Amendments. The 1995 amendment amended by Acts 1995 (1st Ex. Sess.), No. 

by No. 803 substituted "ten thousand nine 13, § 4, repealed former (b); and added 

hundred seven dollars ($10,907)" for "ten the present subsection designations, 

thousand dollars ($10,000)" in present (d). The 1997 amendment made no changes 

The 1995 amendment by No. 1256, as to this section. 

16-21-1104. Additional personnel or funds. 

Nothing in this subchapter shall be construed to prohibit the Quorum 
Court of Pulaski County and the Quorum Court of Perry County from 
providing additional personnel or funds from whatever source avail- 
able, whether federal, state, county, or municipal, if deemed necessary 
for the efficient operation of the office of the Prosecuting Attorney of the 
Sixth Judicial District. 

History. Acts 1993, No. 997, § 4; 1995, The 1997 amendment made no change 
No. 803, § 4; 1997, No. 522, § 1. in this section. 

Amendments. The 1995 amendment 
made no change in this section. 

16-21-1105. Supplemental funding. 

(a) The state may provide for supplemental funding directly to the 
office of the Prosecuting Attorney of the Sixth Judicial District, includ- 
ing, but not limited to, funds collected under the provisions of §§ 5-64- 
505, 16-21-120, and 21-6-411. 

(b) These funds shall be in addition to appropriated funds of the local 
quorum court, but subject to state audit. 

History. Acts 1993, No. 997, § 5; 1995, The 1997 amendment made no change 
No. 803, § 5; 1997, No. 522, § 1. in this section. 

Amendments. The 1995 amendment 
added the subsection designations. 

16-21-1106. Local appropriation for Pulaski County Division. 

The Pulaski County Quorum Court shall appropriate not less than 
one hundred eighty-two thousand two hundred fifty dollars ($182,250) 
in funds for the maintenance and operations account of the Pulaski 
County Division of the office of the Prosecuting Attorney of the Sixth 
Judicial District. 

History. Acts 1993, No. 997, § 6; 1995, The 1997 amendment substituted "one 

No. 803, § 6; 1997, No. 522, § 1. hundred eighty-two thousand two hun- 

Amendments. The 1995 amendment dred fifty dollars ($182,250)" for "two hun- 

substituted "two hundred nineteen thou- dred nineteen thousand two hundred dol- 

sand two hundred dollars ($219,200)" for, lars ($219,200)." 
"one hundred sixty-three thousand eight 
hundred eighty-nine dollars ($163,889)." 
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16-21-1107. Appointment of employees. 

(a) The Prosecuting Attorney of the Sixth Judicial District shall have 
the power to appoint the following employees without confirmation of 
any court or tribunal, if the prosecutor receives a federal grant award 
therefor, at such salaries as are indicated in this subsection or as are 
authorized in grants awarded from the Drug Law Enforcement Pro- 
gram of the Office of Intergovernmental Services of the Department of 
Finance and Administration: 

(1) Drug Unit Division Chief $43,372 

(2) Civil Litigation Attorney $36,608 

(3) Trial Attorney $38,071 

(4) Financial Investigator $32,972 

(5) Civil Litigation Investigator $25,056 

(6) Administrative Assistant $26,275; and 

(7) Secretary $20,248. 

(b) The Prosecuting Attorney of the Sixth Judicial District shall have 
the power to appoint deputy prosecuting attorneys to handle cases 
involving violence against women if the prosecutor receives a federal 
grant award therefor pursuant to the Violence Against Women Act, 
without confirmation of any court or tribunal, at such salaries as are 
authorized in the grant. 

(c)(1) The positions created in subsection (a) of this section shall be in 
addition to those created by §§ 16-21-113 and 16-21-1102, and other 
Arkansas Code provisions. 

(2) In the event additional funding becomes available, the prosecut- 
ing attorney may employ such additional employees and have expense 
allowances as are authorized in the grant awards of the Drug Law 
Enforcement Program of the Office of Intergovernmental Services of the 
Department of Finance and Administration. 

(d) All law enforcement investigative positions shall have peace 
officer jurisdiction throughout the Sixth Judicial District and may serve 
process issuing out of all courts within the state. 

(e)(1)(A) The Prosecuting Attorney of the Sixth Judicial District shall 

administer its Drug Law Enforcement Program grant from the Office 

of Intergovernmental Services of the Department of Finance and 

Administration. 

(B) Expenditures may be made only for purposes of the grant. 

(C) All moneys from the grant are appropriated on a continuing 
basis and are subject to the prosecuting attorney's financial manage- 
ment system, § 10-4-209. 

(2) It is the explicit legislative intent that nothing in this section or 
§§ 16-21-1108 and 16-21-1109 shall be construed to decrease, supplant, 
or be substituted for employee positions, salaries, expenses, mainte- 
nance and operation expenses, or capital equipment expenditures 
which the office of the Prosecuting Attorney of the Sixth Judicial 
District will receive through quorum court appropriation from and after 
January 1, 1999. 
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History. Acts 1993, No. 997, § 7; 1995, 
No. 803, § 7; 1997, No. 522, § 1; 1999, No. 
1234, § 2. 

Amendments. The 1995 amendment 
rewrote the salaries in (a); inserted the 
subdivision designations in (b); rewrote 
(c); inserted the subdivision designations 
in (d)(1); and substituted "February 1, 
1995" for "February 1, 1993" in (d)(2). 

The 1997 amendment, in (a), inserted 
"federal" preceding "grant award," and re- 
wrote grant award amounts; inserted sub- 

16-21-1108. Federal funds. 



section (b) and redesignated the remain- 
ing subsections accordingly; and 
substituted "January 1, 1997" for "Febru- 
ary 1, 1995" in (e)(2). 

The 1999 amendment rewrote (a); 
added "January 1, 1999" at the end of 
(e)(2); and made stylistic changes. 

U.S. Code. The Violence Against 
Women Act, referred to in this section, is 
codified as a note under 42 U.S.C. 
§ 13701. 



The office of the Prosecuting Attorney of the Sixth Judicial District is 
authorized to receive funds from the federal government in the name of 
the office of the Prosecuting Attorney of the Sixth Judicial District and 
to receive both federal and state asset forfeiture funds and to utilize and 
expend those funds for such purposes as are allowed for by law or 
specified in § 5-64-505. 



History. Acts 1993, No. 997, § 7; 1995, 
No. 803, § 8; 1997, No. 522, § 1. 

Amendments. The 1995 amendment 
made no change in this section. 

16-21-1109. Hot check funds. 



The 1997 amendment inserted "office 
of" preceding "prosecuting attorney." 



The office of the Prosecuting Attorney of the Sixth Judicial District is 
hereby authorized to establish a hot check program pursuant to state 
statute to collect fees for the hot check fund as authorized by the 
General Assembly and to expend those funds in official uses for the 
benefit of the office. 



History. Acts 1993, No. 997, § 7; 1995, 
No. 803, § 9; 1997, No. 522, § 1. 

Amendments. The 1995 amendment 
made no change in this section. 



The 1997 amendment made no change 
in this section. 



Subchapter 12 — Seventh Judicial District 



SECTION. 

16-21-1201. Contingent expense allow- 
ance. 



SECTION. 

16-21-1202. Operating expenses — Staff. 



A.C.R.C. Notes. Acts 1989 (3rd Ex. 
Sess.), No. 97, § 1, provided: "In addition 
to the deputy prosecutor positions created 
by Arkansas Code Annotated § 16-21-113 
and other Arkansas Code provisions, the 
prosecuting attorney of the Seventh Judi- 
cial District shall have the power to ap- 



point deputy prosecuting attorneys, inves- 
tigators, case coordinators or employees at 
such salaries as are authorized in the 
grant awards from the Department of 
Finance and Administration, Intergovern- 
mental Services, Drug Law Enforcement 
Program, Anti-Drug Abuse Act of 1986. 
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The investigators and case coordinators 
shall have jurisdiction throughout the ju- 
dicial district served, and have the power 
granted to peace officers by the statutes of 
this State and may serve process issuing 
out of all courts within the judicial dis- 
trict." 

Publisher's Notes. Acts 1989 (3rd Ex. 
Sess.), No. 97, § 2, provided: "Nothing in 
this Act shall be construed to prohibit the 
quorum courts or city governing bodies of 
the Seventh Judicial District from provid- 
ing additional personnel or funds, from 
whatever sources available, to the prose- 
cuting attorney's office for the Anti-Drug 
Abuse program." 

Effective Dates. Acts 1975, No. 188, 
§§ 4, 6: retroactive to Jan. 1, 1975. Emer- 
gency clause provided: "It is hereby found 
and determined by the General Assembly 
that it is essential to the effective and 
efficient administration of justice in the 
Seventh Judicial District in the State of 
Arkansas that the compensation of deputy 
prosecuting attorneys in said district be 
specifically prescribed by law, and that the 
contingent expense allowance of the pros- 
ecuting attorney in said district be pre- 
scribed and allocated to the various coun- 
ties in the district; that this Act is 
immediately necessary to accomplish this 
purpose and should be given effect imme- 
diately. Therefore, an emergency is hereby 
declared to exist and this act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1977, No. 496, §§ 2, 3: retroactive 
to Jan. 1, 1977. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that it is essen- 
tial to the effective and efficient adminis- 
tration of justice in the Seventh Judicial 
District in the State of Arkansas that the 
contingent expense allowance of the pros- 
ecuting attorney in said district be in- 
creased and that the increase be given 



effect at the earliest possible date. There- 
fore, an emergency is hereby declared to 
exist and this Act being necessary for the 
immediate preservation of the public 
peace, health, and safety, shall be in full 
force and effect from and after its passage 
and approval." 

Acts 1979, No. 458, § 5: Mar. 21, 1979. 
Emergency clause provided: "It is hereby 
found and determined by the Seventy- 
Second General Assembly that the sala- 
ries of the support personnel and the 
expense allowance for the prosecutor of 
the Seventh Judicial Circuit are inade- 
quate and that this Act is immediately 
necessary to provide for the efficient ad- 
ministration of justice in said circuit. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being immedi- 
ately necessary for the preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1997, No. 1180, § 5: Apr. 8, 1997. 
Emergency clause provided: "It is found 
and determined by the General Assembly 
of the State of Arkansas that this act is 
essential to the operation of the criminal 
justice system within the Seventh Judicial 
District. It is also determined that the 
prosecuting attorney of the Seventh Judi- 
cial District is in need of these personnel 
in order to fight the war on drugs and 
combat crime in the Seventh Judicial Dis- 
trict. Therefore an emergency is declared 
to exist and this act being immediately 
necessary for the preservation of the pub- 
lic peace, health and safety shall become 
effective on the date of its approval by the 
Governor. If the bill is neither approved 
nor vetoed by the Governor, it shall be- 
come effective on the expiration of the 
period of time during which the Governor 
may veto the bill. If the bill is vetoed by 
the Governor and the veto is overridden, it 
shall become effective on the date the last 
house overrides the veto." 



16-21-1201. Contingent expense allowance. 

(a) The Prosecuting Attorney of the Seventh Judicial District shall be 
entitled to a contingent expense allowance of not less than eleven 
thousand sixty-three dollars ($11,063) per annum to be paid by the 
respective counties of the Seventh Judicial District as follows: 
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(1) Saline County $7,463; 

(2) Hot Spring County $2,400; and 

(3) Grant County $1,200. 

(b) Saline County may at any time increase its contribution to such 

contingent expense allowance. 

History. Acts 1975, No. 188, § 3; 1977, 
No. 496, § 1; 1979, No. 458, § 1; 1981, No. 
986, § 1; A.S.A. 1947, § 24-114.9. ■ 

CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

16-21-1202. Operating expenses — Staff. 

(a) The office of the Prosecuting Attorney of the Seventh Judicial 
District shall receive not less than a contingent expense reimbursement 
for the expenses of the office including, but not limited to, maintenance 
and operation, capital outlay, office supplies, telephone, postage, copy- 
ing, insurance, and library in the following amounts to be borne by the 
respective counties of the of the Seventh Judicial District: 

(1) Saline County $47,359; 

(2) Grant County $14,800; and 

(3) Hot Spring County $5,000. 

(b) The counties shall pay the authorized annual amounts in equal 
quarterly installments from the county general fund of the respective 
counties and the checks shall be made payable to the office of the 
prosecuting attorney. Disbursements shall be made by the prosecuting 
attorney for the necessary expenses of the office based upon adequate 
documentation . 

(c) The prosecuting attorney or deputies may also be allowed addi- 
tional expenses upon appropriation of the quorum court and approval of 
the county judge. 

(d) The Prosecuting Attorney of the Seventh Judicial District shall be 
entitled to the following assistants and employees: 

(1) One (1) chief deputy prosecuting attorney for Saline County, 
whose salary shall not be less than forty-six thousand two hundred 
dollars ($46,200) per annum. The salary is to be paid in accordance with 
the pay periods and payroll policy for county employees of Saline 
County. In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Saline 
County; 

(2) Two (2) deputy prosecuting attorneys for Saline County, whose 
salary shall not be less than forty thousand seven hundred ninety-six 
dollars ($40,796) per annum. The salary is to be paid in accordance with 
the pay periods and payroll policy for county employees of Saline 
County. In addition to the salary, social security, matching retirement, 
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insurance, and all related salary expenses shall be paid by Saline 
County; 

(3) One (1) deputy prosecuting attorney for Saline County, whose 
salary shall not be less than thirty-five thousand dollars ($35,000) per 
annum. The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of Saline County. In addition to the 
salary, social security, matching retirement, insurance, and all related 
salary expenses shall be paid by Saline County; 

(4) One (1) deputy prosecuting attorney for Saline County, whose 
salary shall not be less than ten thousand dollars ($10,000) per annum. 
The salary is to be paid in accordance with the pay periods and payroll 
policy for county employees of Saline County. In addition to the salary, 
social security, matching retirement, insurance, and all related salary 
expenses may be paid by Saline County. This deputy prosecuting 
attorney shall be allowed to engage in private practice; 

(5) One (1) deputy prosecuting attorney for child support cases for 
Saline County, whose salary shall not be less than eighteen thousand 
five hundred sixty-eight dollars ($18,568) per annum. The salary is to 
be paid in accordance with the pay periods and payroll policy for county 
employees of Saline County. In addition to the salary, social security, 
matching retirement, insurance, and all related salary expenses may be 
paid by Saline County. This deputy prosecuting attorney shall be 
allowed to engage in private practice; 

(6) One (1) victim/witness director for Saline County, whose salary 
shall not be less than twenty-four thousand five hundred forty-eight 
dollars ($24,548) per annum. The salary is to be paid in accordance with 
the pay periods and payroll policy of Saline County. In addition to the 
salary, social security, matching retirement, insurance, and all related 
salary expenses shall be paid by Saline County; 

(7) One (1) victim/witness coordinator for Saline County, whose 
salary shall not be less than twenty thousand three hundred eleven 
dollars ($20,311) per annum. The salary is to be paid in accordance with 
the pay periods and payroll policy of Saline County. In addition to the 
salary, social security, matching retirement, insurance, and all related 
salary expenses shall be paid by Saline County; 

(8) One (1) office manager for Saline County, whose salary shall not 
be less than eighteen thousand three hundred seventy dollars ($18,370) 
per annum. The salary is to be paid in accordance with the pay periods 
and payroll policy of Saline County. In addition to the salary, social 
security, matching retirement, insurance, and all related salary ex- 
penses shall be paid by Saline County; 

(9) One (1) hot check coordinator for Saline County, whose salary 
shall not be less than eighteen thousand nine hundred sixty-one dollars 
($18,961) per annum. The salary is to be paid in accordance with the 
pay periods and payroll policy of Saline County. In addition to the 
salary, social security, matching retirement, insurance, and all related 
salary expenses shall be paid by Saline County; 

(10) Two (2) secretaries for Saline County, whose salaries shall not be 
less than fourteen thousand seven hundred dollars ($14,700) per 
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annum. The salary is to be paid in accordance with the pay periods and 
payroll policy of Saline County. In addition to the salary, social security, 
matching retirement, insurance, and all related salary expenses shall 
be paid by Saline County; 

(11) One (1) deputy prosecuting attorney for Hot Spring County, 
whose salary shall not be less than fourteen thousand seven hundred 
ninety dollars ($14,790) per annum. The salary is to be paid in 
accordance with the pay periods and payroll policy for county employees 
of Hot Spring County. In addition to the salary, social security, matching 
retirement, insurance, and all related salary expenses may be paid by 
Hot Spring County. This deputy prosecuting attorney shall be allowed 
to engage in private practice; 

(12) One (1) deputy prosecuting attorney for child support cases for 
Hot Spring County, whose salary shall not be less than sixteen 
thousand six hundred twenty-seven dollars ($16,627) per annum. The 
salary is to be paid in accordance with the pay periods and payroll 
policy for county employees of Hot Spring County. In addition to the 
salary, social security, matching retirement, insurance, and all related 
salary expenses may be paid by Hot Spring County. This deputy 
prosecuting attorney shall be allowed to engage in private practice; 

(13) One (1) deputy prosecuting attorney for Hot Spring County, 
whose salary shall not be less than eighteen thousand three hundred 
ninety-six ($18,396) per annum. The salary is to be paid in accordance 
with the pay periods and payroll policy for county employees of Hot 
Spring County. In addition to the salary, social security, matching 
retirement, insurance, and all related salary expenses may be paid by 
Hot Spring County; 

(14) One (1) legal secretary/hot check coordinator/victim-witness 
director for Hot Spring County, whose salary shall not be less than 
nineteen thousand two hundred fifty eight dollars ($19,258) per annum. 
The salary is to be paid in accordance with the pay periods and payroll 
policy of Hot Spring County. In addition to the salary, social security, 
matching retirement, insurance, and all related salary expenses shall 
be paid by Hot Spring County; 

(15) One (1) deputy prosecuting attorney for Grant County, whose 
salary shall not be less than nineteen thousand seven hundred two 
dollars ($19,702) per annum. The salary is to be paid in accordance with 
the pay periods and payroll policy for county employees of Grant 
County. In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses may be paid by Grant 
County. This deputy prosecuting attorney shall be allowed to engage in 
private practice; 

(16) One (1) deputy prosecuting attorney for Grant County, whose 
salary shall not be less than sixteen thousand five hundred dollars 
($16,500) per annum. The salary is to be paid in accordance with the 
pay periods and payroll policy for county employees of Grant County. In 
addition to the salary, social security, matching retirement, insurance, 
and all related salary expenses may be paid by Grant County. This 
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deputy prosecuting attorney shall be allowed to engage in private 
practice; 

(17) One (1) deputy prosecuting attorney for child support cases for 
Grant County, whose salary shall not be less than ten thousand dollars 
($10,000) per annum. The salary is to be paid in accordance with the 
pay periods and payroll policy for county employees of Grant County. In 
addition to the salary, social security, matching retirement, insurance, 
and all related salary expenses may be paid by Grant County. This 
deputy prosecuting attorney shall be allowed to engage in private 
practice; 

(18) One (1) legal secretary for Grant County, whose salary shall not 
be less than seventeen thousand six hundred forty dollars ($17,640) per 
annum. The salary is to be paid in accordance with the pay periods and 
payroll policy of Grant County. In addition to the salary, social security, 
matching retirement, insurance, and all related salary expenses shall 
be paid by Grant County; and 

(19) The prosecuting attorney of the Seventh Judicial District shall 
be allowed additional assistance and employees in each county upon 
appropriation of the quorum court and approval of the county judge in 
each respective county. 

History. Acts 1997, No. 1180, § 1. 

Subchapter 13 — Eighth Judicial District 

SECTION. 

16-21-1301. Contingent expense allow- 
ances. 



A.C.R.C. Notes. Acts 1989, No. 585, 
§ 1, provided: "In addition to the deputy 
prosecutor positions created by § 16-21- 
113 and other Arkansas Code provisions, 
the prosecuting attorneys of the Eighth, 
Ninth- West, Tenth, Thirteenth, Sixteenth 
and Twentieth Judicial Districts shall 
have the power to appoint deputy prose- 
cuting attorneys, investigators, or em- 
ployees at such salaries as are authorized 
in the grant awards from the Department 
of Finance and Administration, Intergov- 
ernmental Services, Drug Law Enforce- 
ment Program, Anti-Drug Abuse Act of 
1986. Said investigators and case coordi- 
nators shall have jurisdiction throughout 
the judicial district served, and have the 
power granted to peace officers by the 
statutes of this State and may serve pro- 
cess issuing out of all courts within the 
judicial district." 

Publisher's Notes. Acts 1988 (4th Ex. 
Sess.), No. 10, §§ 1,2, and No. 20, §§ 1,2, 
provide that, in addition to the deputy 



prosecutor positions created by § 16-21- 
113 and other statutory provisions, the 
Prosecuting Attorney of the Eighth Judi- 
cial District shall have the power to ap- 
point deputy prosecuting attorneys, inves- 
tigators, or employees at such salaries as 
are authorized in the grant awards from 
the Department of Finance and Adminis- 
tration, Intergovernmental Services, 
Drug Law Enforcement Program, Anti- 
Drug Abuse Act of 1986; that the investi- 
gators and case coordinators shall have 
jurisdiction throughout the judicial dis- 
trict served, have the power granted to 
peace officers by the statutes of this state, 
and may serve process issuing out of all 
courts within the judicial district; and 
that nothing in these acts shall be con- 
strued to prohibit the quorum courts or 
city governing bodies of the various judi- 
cial districts from providing additional 
personnel or funds, from whatever sources 
available, to the prosecuting attorneys' 
offices for the Anti-Drug Abuse program. 
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Effective Dates. Acts 1963, No. 64, 
§§ 3, 4: retroactive to Jan. 1, 1963. Emer- 
gency clause provided: "It has been ascer- 
tained and determined by the General 
Assembly of the State of Arkansas that 
the contingent expense allowance of the 
prosecuting attorney of the Eighth Judi- 
cial Circuit is inadequate to reimburse 
said prosecuting attorney for expenses in- 
curred in the performance of his duties, 
and that the efficient operation of the 
courts and the administration of justice in 
the Eighth Judicial Circuit has been jeop- 
ardized thereby. Therefore, an emergency 
is hereby declared to exist and this act 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety, shall be in full force and effect from 
and after its passage and approval." 

Acts 1979, No. 767, §§ 3, 5: retroactive 
to Jan. 1, 1979. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly of the State of 
Arkansas that the contingent expense al- 
lowances of the prosecuting attorneys of 
the Eighth and Ninth Judicial Districts 
are insufficient to reimburse the prosecu- 



tors for expenses incurred in connection 
with their offices and that this Act is 
immediately necessary to increase such 
expense allowances. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being immediately necessary for the 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval." 
Acts 1981, No. 954, § 3: became law 
without Governor's signature, Apr. 8, 
1981. Emergency clause provided: "It is 
hereby found and determined by the Gen- 
eral Assembly that the contingent ex- 
pense allowance of the prosecuting attor- 
ney of the Eighth Circuit- Chancery Court 
Circuit is inadequate to enable said pros- 
ecuting attorney to effectively and effi- 
ciently carry out his responsibilities; that 
this Act is designed to correct this situa- 
tion and should be given effect immedi- 
ately. Therefore, an emergency is hereby 
declared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 



16-21-1301. Contingent expense allowances. 

(a)(1) In lieu of any other contingent expense allowance now pro- 
vided by law for the Prosecuting Attorney of the Eighth Judicial 
District-North and the Prosecuting Attorney of the Eighth Judicial 
District-South, the office of the Prosecuting Attorney of the Eighth 
Judicial District-North and the office of the Prosecuting Attorney of the 
Eighth Judicial District-South shall receive contingent expense reim- 
bursement funds as provided in this section. 

(2) The contingent expense reimbursement funds authorized by this 
section shall be used solely for the purpose of reimbursing the costs of 
operating the office of the Prosecuting Attorney of the Eighth Judicial 
District-North and the office of the Prosecuting Attorney of the Eighth 
Judicial District-South. 

(3) Reimbursements shall be based on itemized documentation, 
which shall be retained for audit purposes. 

(b)(1)(A) The respective counties within the Eighth Judicial District- 
North shall contribute annually to the contingent expense fund such 
amount as shall be approved by the quorum courts of the respective 
counties within the prescribed minimum and maximum amounts set 
forth below: 

Nevada County Minimum $1,500 

Maximum 7,500 

Hempstead County Minimum 2,000 

Maximum 7,500 
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(B) The respective counties within the Eighth Judicial District- 
South shall contribute annually to the contingent expense fund such 
amount as shall be approved by the quorum courts of the respective 
counties within the prescribed minimum and maximum amounts set 
forth below: 

Lafayette County Minimum $2,000 

Maximum 7,500 

Miller County Minimum 2,700 

Maximum 7,500 
(2) The counties in the Eighth Judicial District-North and the Eighth 
Judicial District- South shall pay the approved allowance in equal 
monthly installments. 



History. Acts 1963, No. 64, § 1; 1979, 
No. 767, § 1; 1981, No. 954, § 1; A.S.A. 
1947, § 24-114.2; Acts 1997, No. 1167, 
§ 1; 1999, No. 1274, § 1. 

Amendments. The 1997 amendment 
rewrote (a). 

The 1999 amendment inserted "-North 



and the Prosecuting Attorney of the 
Eighth Judicial District-South" following 
"Eighth Judicial District" throughout (a); 
in (b)(1)(A), inserted "-North" following 
"District", substituted "7,500" for "3,500" 
and "7,500" for "5,000"; rewrote (b)(1)(B) 
and (b)(2); and made stylistic changes. 



CASE NOTES 



Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 



Subchapter 14 — Ninth Judicial District 



SECTION. 

16-21-1401. Election. 
16-21-1402. Expense allowances. 



A.C.R.C. Notes. Acts 1989, No. 585, 
§ 1, provided: "In addition to the deputy 
prosecutor positions created by § 16-21- 
113 and other Arkansas Code provisions, 
the prosecuting attorneys of the Eighth, 
Ninth- West, Tenth, Thirteenth, Sixteenth 
and Twentieth Judicial Districts shall 
have the power to appoint deputy prose- 
cuting attorneys, investigators, or em- 
ployees at such salaries as are authorized 
in the grant awards from the Department 



of Finance and Administration, Intergov- 
ernmental Services, Drug Law Enforce- 
ment Program, Anti-Drug Abuse Act of 
1986. Said investigators and case coordi- 
nators shall have jurisdiction throughout 
the judicial district served, and have the 
power granted to peace officers by the 
statutes of this State and may serve pro- 
cess issuing out of all courts within the 
judicial district." 



16-21-1401. Election, 



(a) The qualified electors of Clark County and Pike County shall 
elect a prosecuting attorney to serve only the Ninth Judicial District- 
East. 
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(b) The qualified electors of Howard County, Little River County, and 
Sevier County shall elect a prosecuting attorney to serve only the Ninth 
Judicial District- West. 

History. Acts 1977, No. 432, § 1; 1979, 
No. 834, § 1; A.S.A. 1947, § 22-365. 

CASE NOTES 

Cited: Beaumont v. Adkisson, 267 Ark. 
511, 593 S.W.2d 11 (1980). 

16-21-1402. Expense allowances. 

(a) The Prosecuting Attorney of the Ninth Judicial District-East 
shall receive a contingent expense allowance of two thousand four 
hundred dollars ($2,400) per annum to be paid one thousand six 
hundred dollars ($1,600) by Clark County and eight hundred dollars 
($800) by Pike County. 

(b) The Prosecuting Attorney of the Ninth Judicial District- West 
shall receive an expense allowance from each county in the district of no 
less than one hundred fifty dollars ($150) per month per county and no 
greater than seven hundred dollars ($700) per month per county 
payable in equal monthly installments. 

History. Acts 1979, No. 834, § 4; 
A.S.A. 1947, § 24-114.15; Acts 1987, No. 
656, § 1. 

Subchapter 15 — Tenth Judicial District 

SECTION. SECTION. 

16-21-1501. Applicability. 16-21-1503. Assessment and collection of 

16-21-1502. Contingent expense allow- prosecuting attorney's 

ances. fees. 



A.C.R.C. Notes. Acts 1989, No. 585, power granted to peace officers by the 
§ 1, provided: "In addition to the deputy statutes of this State and may serve pro- 
prosecutor positions created by § 16-21- cess issuing out of all courts within the 
113 and other Arkansas Code provisions, judicial district." 

the prosecuting attorneys of the Eighth, Publisher's Notes. Acts 1988 (4th Ex. 

Ninth- West, Tenth, Thirteenth, Sixteenth Sess.), No. 10, §§ 1, 2, and No. 20, §§ 1, 2, 

and Twentieth Judicial Districts shall provide that, in addition to the deputy 

have the power to appoint deputy prose- prosecutor positions created by § 16-21- 

cuting attorneys, investigators, or em- 113 and other statutory provisions, the 

ployees at such salaries as are authorized * Prosecuting Attorney of the Tenth Judicial 

in the grant awards from the Department District shall have the power to appoint 

of Finance and Administration, Intergov- deputy prosecuting attorneys, investiga- 

ernmental Services, Drug Law Enforce- tors, or employees at such salaries as are 

ment Program, Anti-Drug Abuse Act of authorized in the grant awards from the 

1986. Said investigators and case coordi- Department of Finance and Administra- 

nators shall have jurisdiction throughout tion, Intergovernmental Services, Drug 

the judicial district served, and have the Law Enforcement Program, Anti-Drug 
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Abuse Act of 1986; that the investigators of the State of Arkansas that the current 
and case coordinators shall have jurisdic- system of funding the state judicial sys- 
tion throughout the judicial district tern has created inequity in the level of 
served, have the power granted to peace judicial services available to the citizens 
officers by the statutes of this state, and of the state; and it is further determined 
may serve process issuing out of all courts that the current method of financing the 
within the judicial district; and that noth- state judicial system has become so com- 
ing in these acts shall be construed to plex as to make the administration of the 
prohibit the quorum courts or city govern- system impossible, and the lack of reliable 
ing bodies of the various judicial districts data on the current costs of the state 
from providing additional personnel or judicial system prohibits any comprehen- 
funds, from whatever sources available, to sive change in the funding of the system 
the prosecuting attorneys' offices for the at this time. Therefore, an emergency is 
Anti-Drug Abuse program. hereby declared to exist and this act being 
Effective Dates. Acts 1995 (1st Ex. necessary for the immediate preservation 
Sess.), No. 13, § 13: Oct. 23, 1995. Emer- of the public peace, health, and safety, 
gency clause provided: "It is hereby found shall be in full force and effect from and 
and determined by the General Assembly after its passage and approval." 



16-21-1501. Applicability. 

This subchapter shall apply to the Tenth Judicial District, which is 
composed of Ashley County, Bradley County, Chicot County, Desha 
County, and Drew County 

History. Acts 1985, No. 1097, § 1; 
A.S.A. 1947, § 24-114.19. 

16-21-1502. Contingent expense allowances. 

In lieu of any other contingent expense allowance provided by law for 
the office of the Prosecuting Attorney of the Tenth Judicial District, the 
prosecuting attorney shall be authorized an expense allowance of not 
less than twenty-seven thousand dollars ($27,000) per year nor more 
than forty-seven thousand dollars ($47,000) per year, as shall be 
determined by the quorum courts, to be borne by the respective counties 
of the Tenth Judicial District as follows: 



COUNTY 


MAXIMUM 


MINIMUM P 


ERCEN1 


Ashley 


$13,630 


$7,830 


29% 


Bradley 


4,700 


2,700 


10% 


Chicot 


10,810 


6,210 


23% 


Desha 


10,810 


6,210 


23% 


Drew 


7,050 


4,050 


15% 



History. Acts 1985, No. 1097, § 4; 
A.S.A. 1947, § 24-114.17. 
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16-21-1503. Assessment and collection of prosecuting attorney's 
fees. 

(a) At the end of each calendar month and within ten (10) days 
thereafter, the officers collecting the fees shall pay them into the 
treasury of the county, except as otherwise provided in Acts 1985, No. 
1097, §§ 2 and 3, and shall receive from the treasurer his receipt in 
duplicate, a copy of which shall be filed with the county clerk, and the 
other copy kept by the office or person making the settlement with the 
treasury. 

(b) It is further recognized that for the most important and compli- 
cated work performed by the prosecuting attorney of the counties 
affected by this subchapter, fees are not provided by law. Therefore, it 
specifically is the legislative intent to provide the salaries and office 
expenses set forth in this subchapter without regard to the amount of 
prosecuting attorney's fees and emoluments earned or collected in the 
judicial district affected by this subchapter. 



History. Acts 1985, No. 1097, § 5; 
A.S.A. 1947, § 24-114.18; Acts 1993, No. 
395, § 1; 1995, No. 1256, § 20; 1995 (1st 
Ex. Seat.), No. 13, § 4. 

Publisher's Notes. Acts 1985, No. 
1097, §§ 2 and 3, referred to in this sec- 
tion, were special legislation applying to 
deputy prosecuting attorneys of the Tenth 
Judicial District. 

Amendments. The 1993 amendment, 



in (a), deleted "except traffic offenses re- 
garded as violations as defined and pun- 
ished under the Arkansas Criminal Code" 
following "collect in all cases," and substi- 
tuted "§§ 21-6-410 and 15-42-121" for 
"§§ 12-1707 and 47-519." 

The 1995 amendment by No. 1256, as 
amended by Acts 1995 (1st Ex. Sess.), No. 
13, § 4, repealed former (a), redesignating 
former (b) and (c) as present (a) and (b). 



Subchapter 16 — Eleventh Judicial District 



SECTION. 

16-21-1601. Election. 
16-21-1602. Contingent expense allow- 
ance. 
16-21-1603. Reimbursement of expenses 



to Prosecuting Attorney of 
Eleventh Judicial District- 
East. 



Publisher's Notes. Acts 1981, No. 609, 
§ 4, provided that the division of the Elev- 
enth District into East and West districts 
was effective January 1, 1983. 

Effective Dates. Acts 1979, No. 459, 
§§ 4, 7: retroactive to Jan. 1, 1979. Emer- 
gency clause provided: "It is hereby found 
and determined by the General Assembly 
that the expense allowance presently pro- 
vided for the prosecuting attorney of the 
Eleventh Judicial District and the com- 
pensation and allowances for deputy pros- 
ecuting attorneys in said district are inad- 
equate to compensate the prosecuting 
attorney and his deputies for their ser- 
vices; that this Act is designed to provide 



adequate compensation and allowances 
for said officers and to thereby promote 
the effective and efficient administration 
of justice in the Eleventh Judicial District, 
and should be given effect immediately. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1983, No. 3, § 3: became law with- 
out Governor's signature, Jan. 25, 1983. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly of the State of Arkansas that the 
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prosecuting attorney of the Eleventh East 
Judicial Circuit must be provided ade- 
quate secretarial hire, part-time deputy 
hire, and reimbursement for other reason- 
able and necessary expenses for the oper- 
ation of said office; that the providing of 
adequate allowances for the efficient oper- 
ation of the prosecuting attorney's office of 
the Eleventh East Judicial Circuit is es- 
sential to the administration of justice in 
said judicial circuit; and that the immedi- 
ate passage of this Act is necessary to 
provide said allowances in order to pro- 
mote the administration of justice in said 
judicial circuit. Therefore, an emergency 
is hereby declared to exist and this Act, 
being necessary for the preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1983, No. 922, § 18: July 1, 1983. 
Emergency clause provided: "It is hereby 
found and determined by the Seventy- 
Fourth General Assembly that the Consti- 
tution of the State of Arkansas prohibits 
the appropriation of funds for more than a 
two (2) year period; that the effectiveness 
of the Act on July 1, 1983 is essential to 
the operation of the agency for which the 
appropriations in this Act are provided, 
and that in the event of an extension of 
the Regular Session, the delay in the 
effective date of this Act beyond July 1, 
1983 could work irreparable harm upon 
the proper administration and provision 
of essential governmental programs; and 



that the immediate effectiveness of Sec- 
tion 3 of this Act is essential to maintain- 
ing the fiscal integrity of the Judges Re- 
tirement Fund which would otherwise 
work irreparable harm upon the provision 
of essential governmental programs. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect as follows: Section 3 of 
this Act shall be effective immediately 
upon passage and approval of this Act; 
and all other sections and provisions of 
this Act shall be effective from and after 
July 1, 1983." 

Acts 1989, No. 7, § 9: Feb. 1, 1989. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the duties incumbent upon 
the Case Coordinators of the Circuit and 
Chancery Courts of the Eleventh Judicial 
District- West of Arkansas have materially 
increased because of increases in popula- 
tion, caseload and the trial dockets of said 
Circuit and Chancery District, and that 
there has been a substantial increase in 
the costs of living, necessitating an in- 
crease in salaries in order to properly cope 
with the prevailing conditions and pre- 
vent hardship. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall be in full 
force and effect from and after its passage 
and approval." 



16-21-1601. Election. 

(a) The qualified electors of the Eleventh Judicial District-East shall 
elect one (1) prosecuting attorney. 

(b) The qualified electors of the Eleventh Judicial District- West shall 
elect one (1) prosecuting attorney. 



History. Acts 1977, No. 432, § 1; 1981, 
No. 609, § 1; 1983, No. 922, § 15; A.S.A. 
1947, § 22-365. 

Publisher's Notes. Acts 1981, No. 609, 
§ 3, provided that, unless otherwise pro- 
vided by law, the prosecuting attorney of 
the Eleventh District-West should con- 
tinue to receive the salary and allowances 



provided by law for the office of prosecut- 
ing attorney for the Eleventh District, and 
for the purpose of determining the com- 
pensation and allowances of the prosecut- 
ing attorney of the Eleventh District-East, 
the Eleventh District-East should be clas- 
sified a Division B Judicial District. 
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CASE NOTES 

Cited: Beaumont v. Adkisson, 267 Ark. 
511, 593 S.W.2d 11 (1980). 

16-21-1602. Contingent expense allowance. 

(a) In lieu of any other contingent expense allowance provided by law 
for the prosecuting attorney of the Eleventh Judicial District, the 
prosecuting attorney shall be authorized a contingent expense allow- 
ance of twenty thousand dollars ($20,000) per year, to be borne by the 
respective counties of the Eleventh Judicial District, as follows: 

Jefferson County $17,000 

Arkansas County 2,000 

Lincoln County 1,000 

(b) The counties in the Eleventh Judicial District shall pay the 
above-prescribed annual amounts in equal monthly installments. 

History. Acts 1979, No. 459, § 1;A.S.A. penses prescribed in the act should be 

1947, § 24-114.10. subject to the approval of the quorum 

Publisher's Notes. Acts 1979, No. 459, courts of the respective counties. 
§ 3, provided that the salaries and ex- 

CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

16-21-1603. Reimbursement of expenses to Prosecuting Attor- 
ney of Eleventh Judicial District-East. 

(a) The Quorum Court of Arkansas County shall furnish the Prose- 
cuting Attorney of the Eleventh Judicial District-East reasonable 
reimbursement for secretarial hire, part-time deputy hire, social secu- 
rity and unemployment matching expenses, and for office supplies, 
in-state travel, telephone and other utilities, and office equipment 
rental and upkeep, as may be necessary for the operation of the office, 
in an amount not less than twenty-five thousand nine hundred sixty- 
one dollars ($25,961) per annum, or such additional amount as may be 
provided by the quorum court of the county. 

(b) The prosecuting attorney shall file claims monthly for reimburse- 
ment of authorized items of expense incurred during the previous 
month, but in no event shall the amount of the reimbursement during 
any month be greater than one-twelfth (Y12) of the amount authorized 
in this section or such additional annual amount as may be approved by 
the quorum court. 

History. Acts 1983, No. 3, § 1; A.S.A. 
1947, § 24-114.10a. 
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Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

Subchapter 17 — Twelfth Judicial District 

SECTION. SECTION. 

16-21-1701. Contingent expense allow- 16-21-1703. Prosecutor and deputies — 
ance. Power and authority. 

16-21-1702. Appointment of deputies and 16-21-1704. Appropriations by quorum 
employees. courts. 



A.C.R.C. Notes. Acts 1993, No. 312, 
§ 3, provided, in part, that: "(d) The Pros- 
ecuting Attorney shall have the power to 
appoint Deputy Prosecuting Attorneys 
and other employees at such salaries as 
are authorized in the grant awards from 
the Department of Finance and Adminis- 
tration Drug Law Enforcement Program, 
Anti-Drug Abuse Act of 1986. 

"(e) The Prosecuting Attorney acting 
through the Twelfth Judicial Circuit Drug 
Task Force shall have the authority to 
expend funds from the Department of 
Finance and Administration Drug Law 
Enforcement Program, Anti-Drug Abuse 
Act of 1986. Those funds that are desig- 
nated "overtime funds" are authorized un- 
der the grant to be paid to law enforce- 
ment officers who are certified with 
various police agencies in the State of 
Arkansas. Law enforcement personnel 
who are employed by police agencies or 
sheriffs' offices, including the State Police, 
may receive these funds without being 
considered employees of the Prosecuting 
Attorney's Office. In addition, overtime 
funds paid these officers under this Drug 
Task Force Grant procedure are not to be 
construed as violating any legislative sal- 
ary cap accorded these officers in the nor- 
mal course of employment with their var- 
ious agencies. These funds are intended to 
supplement funds provided to these de- 
partments as salaries to enhance the 
drug-fighting capabilities of the Twelfth 
Judicial Circuit Task Force and to a larger 
extent, the State of Arkansas, and will be 
paid with the knowledge of the cooperat- 
ing agencies involved. 

"(f) The Prosecuting Attorney's Office of 
the Twelfth Judicial Circuit is authorized 
to receive funds from the federal govern- 



ment in the name of the Twelfth Judicial 
Circuit Task Force both from federal 
grants and from asset forfeiture funds, 
and utilize those for official purposes as 
described in the above paragraph (e)." 

Effective Dates. Acts 1985, No. 500, 
§ 8: became law without Governor's sig- 
nature, Mar. 25, 1985. Emergency clause 
provided: "It is hereby found and deter- 
mined by the General Assembly that this 
Act is essential to the operation of crimi- 
nal justice within the Twelfth Judicial 
Circuit. Therefore, an emergency is 
hereby declared to exist and this Act, 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety shall be in full force and effect from 
and after its passage and approval." 

Acts 1991, No. 237, § 9: Feb. 26, 1991. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that this act is essential to the 
operation of criminal justice within the 
Twelfth (12th) Judicial Circuit. It is also 
hereby found and determined by the Gen- 
eral Assembly that the Prosecuting Attor- 
ney of the Twelfth (12th) Judicial Circuit 
is in need of additional personnel in order 
to fight the war on drugs; that this act 
authorizes such additional personnel and 
expenditures, and that said personnel are 
cooperating with law enforcement agen- 
cies in manners such as to incur threats to 
their personal safety and the safety of 
persons they are working with, and that 
protective measures need to be taken in 
order to encourage the Prosecutor's Office 
to undertake such actions which result in 
greater cooperation between law enforce- 
ment agencies within the District and 
more effective and efficient law enforce- 
ment in all areas and particularly the war 
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on drugs. Therefore, an emergency is 
hereby declared to exist and this act, be- 
ing necessary for the immediate preserva- 
tion of the public peace, health and safety 
shall be in full force and effect from and 
after its passage and approval." 

Acts 1993, No. 312, § 8: Noted: Mar. 2, 
1993. Emergency clause provided: "It is 
hereby found and determined by the Gen- 
eral Assembly that this act is essential to 
the operation of criminal justice within 
the Twelfth (12th) Judicial Circuit. It is 
also hereby found and determined by the 
General Assembly that the Prosecuting 
Attorney of the Twelfth (12th) Judicial 
Circuit is in need of additional personnel 
in order to fight the war on drugs, and 
that this act authorizes such additional 
personnel and expenditures, and that said 
personnel are cooperating with law en- 
forcement agencies in manners such as to 
incur threats to their personal safety and 
the safety of persons they are working 
with, and that protective measures need 
to be taken in order to encourage the 
Prosecutor's Office to undertake such ac- 
tions which result in greater cooperation 
between law enforcement agencies within 
the District and more effective and effi- 
cient law enforcement in all areas and 
particularly the war on drugs. The Legis- 
lature recognizes that tax funds normally 
available for law enforcement agencies to 
increase manpower are unavailable and 
that the Federal Grant Program and As- 
set Forfeiture Programs are an excellent 
means of providing additional law en- 
forcement help to combat drugs without 
depleting the treasuries of the state. The 
Legislature specifically intends that these 
funds are to be utilized to enhance man- 
power available by allowing the Prosecu- 
tor's Office to pay overtime to these offic- 
ers as an incentive to increase anti-drug 
effectiveness of these agencies. The ques- 
tion of whether or not this may exceed 
normal salary caps is specifically ad- 
dressed in the statute to provide that the 
salary caps shall not apply in the case of 
overtime funds expended under the provi- 
sions of this act. Therefore, an emergency 
is hereby declared to exist and this act, 
being necessary for the immediate preser- 
vation of the public peace, health and 
safety shall be in full force and effect from 
and after its passage and approval." 

Acts 1995, No. 1148, § 8: Apr. 6, 1995. 
Emergency clause provided: "It is hereby 



found and determined by the General As- 
sembly that this act is essential to the 
operation of criminal justice within the 
Twelfth (12th) Judicial Circuit. It is also 
hereby found and determined by the Gen- 
eral Assembly that the Prosecuting Attor- 
ney of the Twelfth (12th) Judicial Circuit 
is in need of additional personnel in order 
to fight the war on drugs and combat 
violent crime, that this act authorizes 
such additional personnel and expendi- 
tures, and that said personnel are cooper- 
ating with law enforcement agencies in 
manners such as to incur threats to their 
personal safety and the safety of persons 
they are working with, and that protective 
measures need to be taken in order to 
encourage the Prosecutor's Office to un- 
dertake such actions which result in 
greater cooperation between law enforce- 
ment agencies within the District and 
more effective and efficient law enforce- 
ment in all areas and particularly the war 
on drugs and violent and juvenile crime. 
The Legislature recognizes that tax funds 
normally available for law enforcement 
agencies to increase manpower are un- 
available and that the Federal Grant Pro- 
gram and Asset Forfeiture Programs are 
an excellent means of providing additional 
law enforcement help to combat drugs and 
violent crimes without depleting the trea- 
suries of the state. The Legislature specif- 
ically intends that these funds are to be 
utilized to enhance manpower available 
by allowing the prosecutor's Office to pay 
overtime to these officers as an incentive 
to increase anti-drug and anti-crime effec- 
tiveness of these agencies. The question of 
whether or not this may exceed normal 
salary caps is specifically addressed in the 
code to provide that salary caps shall not 
apply in the case of overtime funds ex- 
pended under the provisions of this act. 
Also, in the event that the Twelfth Circuit 
is subject to a division, an orderly transi- 
tion must be set in place to ensure that the 
public is protected and to further guaran- 
tee that the division will not interfere 
with the effective and efficient operation 
of the Prosecuting Attorney's Office of the 
Twelfth Judicial Circuit. Therefore, an 
emergency is hereby declared to exist and 
this act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval." 
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16-21-1701. Contingent expense allowance. 

(a) The Prosecuting Attorney of the Twelfth Judicial District shall 
receive a contingent expense allowance to provide for office expenses, 
including telephone, telegraph, postage, printing, office supplies and 
equipment, office rent, stationery, traveling expenses, special services, 
operation of automobiles, and such other expenses which, within the 
discretion of the prosecuting attorney, may be a proper expense of the 
office, and also including necessary expense in connection with any 
proper investigation incidental to any criminal law violation or trials 
before any grand jury or any court within the Twelfth Judicial District, 
coming within the duties of his office. 

(b)(1) The contingent expense allowance is to be borne by the 
respective counties of the Twelfth Judicial District as follows: 

(A) Crawford County $10,995.00; and 

(B) Sebastian County $99,375.34. 

(2) Provided, the counties in the Twelfth Judicial District shall pay 

the above-prescribed annual amounts upon vouchers signed by the 
prosecuting attorney and allowed as claims against the county general 
revenue funds of the respective counties. 

(c) The quorum courts may increase these amounts in their discre- 
tion, if necessary. 



History. Acts 1995, No. 1148, § 2. 

A.C.R.C. Notes. Former § 16-21-1701, 
concerning contingent expense allowance, 
is deemed to be superseded by this sec- 
tion. The former section was derived from 
Acts 1985, No. 500, § 2; A.S.A. 1947, 
§ 24-114.4. 

As enacted, subsection (a) began "Effec- 
tive January 1, 1991, and thereafter." 

As originally amended by Acts 1993, No. 
312, § 2, subsection (a) of this section 
began: "Effective January 1, 1993, and 
thereafter." 

As amended by Acts 1995, No. 1148, 
§ 2, subsection (a) began: "Effective Jan- 
uary 1, 1995, and thereafter." 

Publisher's Notes. Acts 1991, No. 237, 
§ 5, provided: "It is not the purpose of this 
act to repeal any laws now or hereafter 
enacted fixing the fees of prosecuting at- 
torneys. In the Fort Smith and Greenwood 
Districts of Sebastian and in Crawford 
County, the Justices of the Peace, Munic- 
ipal Courts, Circuit Courts and other 
courts shall assess in all cases the prose- 
cuting attorney's fees provided by law. At 
the end of each calendar month and 
within five (5) days thereafter, the officers 
collecting such fees shall pay the same 
into the treasury of the county, except as 
herein otherwise provided, and shall 



recieve from the treasurer his receipt in 
duplicate, one (1) copy of which shall be 
filed with the county clerk and the other 
copy kept by the officer or person making 
such settlement with the treasury. Any 
officer or person having in his hands any 
such fees who fails to settle with the 
county treasurer within the time and in 
the manner herein provided shall be 
suject to indictment, prosecution and pun- 
ishment for embezzlement. It is further 
recognized that for the most important 
and complicated work performed by the 
prosecuting attorney of the counties af- 
fected by this act, fees are not provided by 
law. Therefore, it specifically is the legis- 
lative intent to provide the salaries herein 
set forth without regard to the amount of 
prosecuting attorney fees and emolu- 
ments earned or collected in the judicial 
circuit affected by this act." 

Amendments. The 1993 amendment 
redesignated former (c) as present (b)(2) 
and redesignated former (d) as present (c); 
in (b)(1), substituted "$19,498" for 
"$14,632" and "$53,409" for "$52,284"; 
and, in present (b)(2), added "Provided" at 
the beginning and substituted "above-pre- 
scribed annual amounts" for "annual 
amounts prescribed in this section." 

The 1995 amendment, in (b)(1), substi- 
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tuted "$10,995.00" for "$19,498" and sub- 
stituted "$99,375.34" for "$53,409." 

CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

16-21-1702. Appointment of deputies and employees. 

The Prosecuting Attorney in the Twelfth Judicial District shall be 
entitled to the following assistants and deputies: 

(1) Crawford County. Two (2) or more deputies and two (2) or more 
secretaries whose total salaries shall be one hundred three thousand 
eight hundred thirty-four dollars ($103,834) per annum; provided, that 
the quorum court may appropriate additional money for yearly salary 
increases or additional personnel in its discretion; and 

(2) Sebastian County. Nine (9) or more deputies and eleven (11) or 
more secretaries, whose total salaries shall be five hundred seventy-two 
thousand six hundred fifty-four dollars ($572,654) per annum; pro- 
vided, that the quorum court may appropriate additional money for 
yearly salary increases or additional personnel in its discretion. 

History. Acts 1993, No. 312, § 1; 1995, ($103,834)" for "ninety-two thousand 

No. 1148, § 1. three hundred seventy-nine dollars 

A.C.R.C. Notes. As originally enacted ($92,379)" in (1); and, in (2), substituted 

by Acts 1993, No. 312, § 1, this section "Nine (9) or more deputies and eleven (11) 

began: "Effective January 1, 1993, and or more secretaries" for "Eight (8) or more 

thereafter." deputies and eight (8) or more secretaries" 

As amended by Acts 1995, No. 1448, and substituted "five hundred seventy- 

§ 1, subsection (a) of this section began: two thousand six hundred fifty-four dol- 

"Effective January 1, 1995, and thereaf- i ars ($572,654)" for "five hundred ninety- 

ter -" five thousand seven hundred ninety-nine 

Amendments. The 1995 amendment dollars and forty-nine cents ($595,799.49); 

substituted "one hundred three thousand and made stylistic changes, 
eight hundred thirty-four dollars 

16-21-1703. Prosecutor and deputies — Power and authority. 

(a) A deputy prosecuting attorney who is duly appointed in any 
county of the Twelfth Judicial District shall have the authority to 
perform all official acts as deputy prosecuting attorney in all counties 
within the Twelfth Judicial District. 

(b) Deputy prosecuting attorneys in the Twelfth Judicial District 
shall not engage in the private practice of law. 

(c)(1) The Prosecuting Attorney of the Twelfth Judicial District and 
those deputy prosecuting attorneys and other staff members he desig- 
nates shall be considered law enforcement officers for the purposes of 
utilizing emergency, protective, and communications equipment. 

(2) Provided, that the prosecuting attorney and all members of his 
office shall have no greater arrest powers than that accorded all citizens 
under the Arkansas Constitution and this Code. 
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(d) The prosecuting attorney shall have the power to appoint deputy 
prosecuting attorneys and other employees at such salaries as are 
authorized in the grant awards from the Department of Finance and 
Administration Drug Law Enforcement Program, and the federal 
Anti-Drug Abuse Act of 1986 or other federal programs and may expend 
funds from any federal program that are tendered to the office for 
official purposes. 

(e) The Prosecuting Attorney of the Twelfth Judicial District, acting 
through the Twelfth Judicial District Drug Task Force, shall have the 
authority to expend funds from the Department of Finance and Admin- 
istration Drug Law Enforcement Program, and the federal Anti-Drug 
Abuse Act of 1986 or other federal law enforcement program, which 
tenders funds to the office to be used for official purposes. Those funds 
that are designated "overtime funds" are authorized under the grant to 
be paid to law enforcement officers who are certified with various police 
agencies in the State of Arkansas. Law enforcement personnel who are 
employed by police agencies or sheriffs' offices, including the Depart- 
ment of Arkansas State Police, may receive these funds without being 
considered employees of the office of the Prosecuting Attorney of the 
Twelfth Judicial District. In addition, overtime funds paid these officers 
under this drug task force grant procedure are not to be construed as 
violating any legislative salary cap accorded these officers in the normal 
course of employment with their various agencies. These funds are 
intended to supplement funds provided to these departments as sala- 
ries to enhance the drug-fighting and violent crime-fighting capabilities 
of the Twelfth Judicial District Task Force and, to a larger extent, the 
State of Arkansas. 

(f) The office of the Prosecuting Attorney of the Twelfth Judicial 
District is authorized to receive funds from the federal government in 
the name of the Twelfth Judicial District Task Force both from federal 
grants and from asset forfeiture funds and utilize those for official 
purposes as described in subsection (e) of this section. 

(g) The prosecuting attorney's office is hereby authorized pursuant to 
this Code to collect fees for the hot check fund as authorized by the state 
legislature and to expend those funds in official uses for the benefit of 
the office. 

History. Acts 1993, No. 312, § 3; 1995, cuit Drug Task Force shall have the au- 

No. 1148, § 3. thority to expend funds from the Depart- 

A.C.R.C. Notes. As originally enacted ment of Finance and Administration Drug 

by Acts 1993, No. 312, § 3, this section Law Enforcement Program, Anti-Drug 

provided, in part, that: "(d) The Prosecut- Abuse Act of 1986. Those funds that are 

ing Attorney shall have the power to ap- designated 'overtime funds' are autho- 

point Deputy Prosecuting Attorneys and rized under the grant to be paid to law 

other employees at such salaries as are enforcement officers who are certified 

authorized in the grant awards from the with various police agencies in the State 

Department of Finance and Administra- of Arkansas. Law enforcement personnel 

tion Drug Law Enforcement Program, An- who are employed by police agencies or 

ti-Drug Abuse Act of 1986. sheriffs' offices, including the State Police, 

"(e) The Prosecuting Attorney acting may receive these funds without being 

through the Twelfth (12th) Judicial Cir- considered employees of the Prosecuting 
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Attorney's Office. In addition, overtime 
funds paid these officers under this Drug 
Task Force Grant procedure are not to be 
construed as violating any legislative sal- 
ary cap accorded these officers in the nor- 
mal course of employment with their var- 
ious agencies. These funds are intended to 
supplement funds provided to these de- 
partments as salaries to enhance the 
drug-fighting capabilities of the Twelfth 
(12th) Judicial Circuit Task Force and to a 
larger extent, the State of Arkansas, and 
will be paid with the knowledge of the 
cooperating agencies involved. 

"(f) The Prosecuting Attorney's Office of 
the Twelfth (12th) Judicial Circuit is au- 
thorized to receive funds from the federal 
government in the name of the Twelfth 
(12th) Judicial Circuit Task Force both 
from federal grants and from asset forfei- 
ture funds, and utilize those for official 
purposes as described in the above para- 
graph (e)." 

As amended by Acts 1995, No. 1148, 
§ 3, this section contained an additional 



subsection which provided: "Account 
funds in the Restitution and Hot Check 
Accounts which are designated unclaimed 
by audit for a period of two years or more 
shall be placed in the Fee Account to be 
expended for official purposes only." 

Amendments. The 1995 amendment 
deleted "shall be residents of the Twelfth 
Judicial District and" following "District" 
in (b); deleted "in coordination with inter- 
agency cooperative investigations and op- 
erations" from the end in (c)(1); substi- 
tuted "this Code" for "Arkansas statutes" 
in (c)(2); inserted (d)-(f), redesignating 
former (d) as (g); and substituted "this 
Code" for "state statutes" in (g). 

U.S. Code. The reference in this section 
to the Drug Law Enforcement Program 
Anti-Abuse Act of 1986 is probably a ref- 
erence to a former version of 42 U.S.C. 
§ 3796h, repealed in 1988, which con- 
tained provisions relating to grants for 
drug law enforcement programs. 

Cross References. Fees from persons 
issuing bad checks, § 16-21-120. 



16-21-1704. Appropriations by quorum courts. 

The quorum courts of the respective counties within the judicial 
district shall annually appropriate out of the general revenue funds 
sufficient to cover the salaries and contingent expense fund provided for 
in this subchapter, provided that the quorum courts shall not be 
required to pay any additional amounts except by their consent. 



History. Acts 1993, No. 312, § 4; 1995, 
No. 1148, § 4. 

A.C.R.C. Notes. As amended by Acts 
1995, No. 1148, § 4, this section ended: 
"Provided however, that in the event that 
the district is separated into two districts 
or one county is removed from the district 
by state action, the shared time personnel 
currently funded by Sebastian County 
will be funded full time by Sebastian 
County. Provided further, that in the 
event that a Deputy within the district is 
selected to be interim Prosecutor said 
Deputy may take a leave of absence to 
fulfill this duty. Upon completion of said 
duty, the Deputy shall be entitled to re- 
turn to either District's Prosecutor's Office 
with the consent of the Prosecuting Attor- 
ney at the level of funding that said Dep- 
uty would have been paid at had he not 
accepted the appointment duty. The Pros- 
ecutor of the Twelfth Circuit, at the re- 
quest of the interim Prosecutor of the new 



District, may designate a Deputy to serve 
as the Deputy Prosecuting Attorney of the 
new District. In the event that this proce- 
dure is followed, that Deputy shall be able 
to return to Sebastian County at the same 
pay as he is receiving at the time he is 
transferred back to Sebastian County 
from Crawford County at the end of the 
interim Prosecutor's term or any time 
before hand. For purposes of this Act, the 
new District shall be considered the one 
which is formed with Crawford County as 
a member county. Upon division, the pros- 
ecutor shall transfer all district equip- 
ment to Crawford County that is currently 
' placed within the Crawford County Office 
at the time of the effective date of this Act 
and all equipment assigned to full time 
Crawford County personnel at the effec- 
tive date of the separation Act." 

Amendments. The 1995 amendment 
deleted (b); and substituted "in this sub- 
chapter" for "herein." 
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Subchapter 18 — Thirteenth Judicial District 



SECTION. 

16-21-1801. Contingent expense allow- 
ances. 



A.C.R.C. Notes. Acts 1989, No. 585, 
§ 1, provided: "In addition to the deputy 
prosecutor positions created by § 16-21- 
113 and other Arkansas Code provisions, 
the prosecuting attorneys of the Eighth, 
Ninth-West, Tenth, Thirteenth, Sixteenth 
and Twentieth Judicial Districts shall 
have the power to appoint deputy prose- 
cuting attorneys, investigators, or em- 
ployees at such salaries as are authorized 
in the grant awards from the Department 
of Finance and Administration, Intergov- 
ernmental Services, Drug Law Enforce- 
ment Program, Anti-Drug Abuse Act of 
1986. Said investigators and case coordi- 
nators shall have jurisdiction throughout 
the judicial district served, and have the 
power granted to peace officers by the 
statutes of this State and may serve pro- 
cess issuing out of all courts within the 
judicial district." 

Publisher's Notes. Acts 1988 (4th Ex. 
Sess.), No. 10, §§ 1, 2, and No. 20, §§ 1, 2, 
provide that, in addition to the deputy 
prosecutor positions created by § 16-21- 
113 and other statutory provisions, the 
Prosecuting Attorney of the Thirteenth 
Judicial District shall have the power to 
appoint deputy prosecuting attorneys, in- 
vestigators, or employees at such salaries 
as are authorized in the grant awards 
from the Department of Finance and Ad- 
ministration, Intergovernmental Ser- 



vices, Drug Law Enforcement Program, 
Anti-Drug Abuse Act of 1986; that the 
investigators and case coordinators shall 
have jurisidiction throughout the judicial 
district served, have the power granted to 
peace officers by the statutes of this state, 
and may serve process issuing out of all 
courts within the judicial district; and 
that nothing in these acts shall be con- 
strued to prohibit the quorum courts or 
city governing bodies of the various judi- 
cial districts from providing additional 
personnel or funds, from whatever sources 
available, to the prosecuting attorneys' 
offices for the Anti-Drug Abuse program. 
Effective Dates. Acts 1985, No. 1093, 
§ 3: retroactive to Jan. 1, 1985. Emer- 
gency clause provided: "It has been ascer- 
tained and determined that due to in- 
creased costs that the current laws 
pertaining to the expense allowance of the 
prosecuting attorney of the Thirteenth 
Judicial Circuit is inadequate and that 
the efficient operation of the courts and 
the administration of justice in the Thir- 
teenth Judicial Circuit will be jeopar- 
dized. Therefore, an emergency is hereby 
declared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety, shall be in 
full force and effect from and after its 
passage and approval." 



16-21-1801. Contingent expense allowances. 

(a) In implementation of § 16-21-119(a), and in lieu of any other 
contingent expense allowance provided by law for the Prosecuting 
Attorney of the Thirteenth Judicial District, the Prosecuting Attorney 
shall receive an expense allowance to be borne by the respective 
counties of the Thirteenth Judicial District as follows: 

(1) Calhoun County Such amount as may be approved by the 

Quorum Court of Calhoun County, not to 
exceed one thousand seven hundred eighty- 
two dollars ($1,782) per annum; 
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(2) Columbia County Such amount as may be approved by the 

Quorum Court of Columbia County, not to 
exceed three thousand seven hundred 
eighty dollars ($3,780) per annum; 

(3) Cleveland County Such amount as may be approved by the 

Quorum Court of Cleveland County, not to 
exceed one thousand eight hundred dollars 
($1,800) per annum; 

(4) Dallas County Such amount as may be approved by the 

Quorum Court of Dallas County, not to ex- 
ceed two thousand dollars ($2,000) per an- 
num; 

(5) Ouachita County Such amount as may be approved by the 

Quorum Court of Ouachita County, not to 
exceed four thousand one hundred forty 
dollars ($4,140) per annum; and 

(6) Union County Such amount as may be approved by the 

Quorum Court of Union County, not to ex- 
ceed six thousand six hundred sixty dollars 
($6,660) per annum. 

(b) The counties in the Thirteenth Judicial District shall pay the 
annual amounts prescribed in this section in equal monthly install- 
ments. 

(c) There shall be no requirement that the prosecuting attorney 
submit vouchers to the respective counties in connection with the 
expenses. 

History. Acts 1985, No. 1093, §§ 1, 2; 
A.S.A. 1947, § 24-114.3. 

Subchapter 19 — Fourteenth Judicial District 

SECTION. SECTION. 

16-21-1901. Legislative findings and in- 16-21-1904. Office stenographer, 
tent. 16-21-1905. Increase in amounts. 

16-21-1902. Prosecuting attorney's fees. 

16-21-1903. Contingent expense allow- 
ance. 



Effective Dates. Acts 1977, No. 950, expenses and secretarial allowances for 

§§ 4, 5: retroactive to Jan. 1, 1977. Emer- said prosecuting attorney. Therefore, an 

gency clause provided: "It is hereby found emergency is hereby declared to exist, and 
and determined that the efficient opera- * this Act being immediately necessary for 

tion of the office of the prosecuting attor- the preservation of the public peace, 

ney of the Fourteenth Judicial Circuit is health, and safety, shall be in full force 

essential to the administration of justice and effect from and after its passage and 

and for the efficient operation of the approval." 

county governments of said circuit, and Acts 1979, No. 457, §§ 4, 6: retroactive 

that the immediate passage of this Act is to Jan. 1, 1979; Acts 1981, No. 952, §§ 4, 

necessary to provide adequate contingent 6: retroactive to Jan. 1, 1981. Emergency 
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clauses provided: "It is hereby found and Acts 1983, No. 388, § 3: Mar. 10, 1983. 

determined by the General Assembly that Emergency clause provided: "It is hereby 

the Fourteenth Judicial Circuit prosecut- found and determined by the General As- 

ing attorney's office lacks sufficient man- sembly that the contingent expense allow- 

power; and that in order to assure the ance for the Fourteenth Judicial Circuit 

proper administration of justice and the prosecuting attorney and the salary of the 

efficient functioning of the office of the office stenographer for such prosecuting 

prosecuting attorney for the Fourteenth attorney should not be limited in amount 

Judicial Circuit, it is necessary that this by the General Assembly and this Act is 

Act become effective immediately. There- immediately necessary to eliminate such 

fore, an emergency is hereby declared to limitations. Therefore, an emergency is 

exist and this Act, being necessary for the hereby declared to exist and this Act being 

immediate preservation of the public immediately necessary for the preserva- 

peace, health, and safety, shall become tion of the public peace, health and safety 

effective from and after its passage and shall be in full force and effect from and 

approval." after its passage and approval." 



16-21-1901. Legislative findings and intent. 

(a) It is not the purpose of this subchapter to repeal any laws fixing 
the fees of prosecuting attorneys, but rather to update and make more 
efficient the administration of law and order and the operation of 
county governments in the Fourteenth Judicial District. 

(b) It is further recognized that for the most important and compli- 
cated work performed by the prosecuting attorney of the several 
counties of the Fourteenth Judicial District affected by this subchapter, 
fees are not provided by law. Therefore, it is the intent of this 
subchapter to provide the salaries set forth in this subchapter without 
regard to the amount of the prosecuting attorney's fees and emoluments 
earned or collected in the counties comprising the Fourteenth Judicial 
District. 

History. Acts 1977, No. 950, § 3; 
A.S.A. 1947, § 24-114.1b. 

16-21-1902. Prosecuting attorney's fees. 

In the Fourteenth Judicial District, the justices of the peace, munic- 
ipal courts, circuit courts, and other courts shall assess, in all cases, the 
prosecuting attorney's fees provided by law, and all such fees shall be 
paid into the county treasury as provided by law. 

History. Acts 1977, No. 950, § 3; 
A.S.A. 1947, § 24-114.1b. 

16-21-1903. Contingent expense allowance. 

The contingent expenses of the Prosecuting Attorney for the Four- 
teenth Judicial District shall be limited to the sum of seven thousand 
eight hundred dollars ($7,800) per annum, to be paid quarterly and to 
be borne by the counties of the district as follows: 
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(1) Baxter County (36% by population) $2,808; 

(2) Boone County (36% by population) 2,808; 

(3) Marion County (16% by population) 1,248; and 

(4) Newton County (12% by population) 936. 



History. Acts 1977, No. 950, § 1; 1979, 
No. 457, § 1; 1981, No. 952, § 1; A.S.A. 
1947, § 24-114.1. 

16-21-1904. Office stenographer. 

The salary for the office stenographer for the Prosecuting Attorney of 
the Fourteenth Judicial District shall be set at the sum of nine 
thousand dollars ($9,000) annually, to be paid in equal monthly 
installments and to be borne by the counties of the district as follows 

(1) Baxter County (36%) $3,240 

(2) Boone County (36%) 3,240 

(3) Marion County (16%) 1,440; and 

(4) Newton County (12%) 1,080. 



History. Acts 1977, No. 950, § 2; 1979, 
No. 457, § 2; 1981, No. 952, § 2; A.S.A. 
1947, § 24-114.1a. 

16-21-1905. Increase in amounts. 

The amounts set forth in §§ 16-21-1903 and 16-21-1904 are mini- 
mum amounts, and each county quorum court may increase the 
amounts paid for either purpose when the quorum court feels it is 
justified and appropriate to do so without regard to similar increases by 
other counties in the judicial district. 

History. Acts 1983, No. 388, § 1; 
A.S.A. 1947, §§ 24-114.1n, 24-114.1a 
note. 

Subchapter 20 — Fifteenth Judicial District 



SECTION. SECTION. 

16-21-2001. Legislative findings and in- 16-21-2004. Prosecutor's assistants gen- 
tent. • erally — Salaries. 

16-21-2002. Office space and telephone 16-21-2005. Prosecutor's assistants — 
expense — Contingent ex- Expenses, 

pense allowance. 16-21-2006. Payment of salaries and ex- 

16-21-2003. Prosecutor's fees — Collec- penses. 

tion, payment, and settle- 16-21-2007. Additional employees — 
ment — Penalty for non- Drug Law Enforcement 

compliance. Program grants. 
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Effective Dates. Acts 1981, No. 298, 
§ 5: became law without governor's signa- 
ture, Mar. 5, 1981. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that there is 
presently no law which provides adequate 
compensation and allowances for the pros- 
ecuting attorney of the Fifteenth Judicial 
Circuit; that this Act is designed to estab- 
lish adequate allowances for said prose- 
cuting attorney to enable him to effec- 
tively and efficiently carry out his duties; 
that it is essential to the effective admin- 
istration of justice in the Fifteenth Judi- 
cial Circuit that this Act be given effect at 
the earliest possible date; therefore, an 
emergency is hereby declared to exist and 
this Act, being necessary for the immedi- 
ate preservation of the public peace, 
health, and safety, shall be in full force 
and effect from and after its passage and 
approval." 

Acts 1991, No. 425, § 5: Mar. 11, 1991. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that there is an urgent need for 
additional personnel to fight the war on 



drugs. Therefore, an emergency is hereby 
declared to exist and this act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1993, No. 361, § 5: Mar. 3, 1993. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that no attorney at law resides 
within Scott County who can legally serve 
as the deputy prosecuting attorney for the 
county; that this act authorizes a non- 
resident of Scott County to serve as the 
deputy prosecuting attorney for Scott 
County; and that this act should be given 
effect immediately in order to give the 
prosecuting attorney of the Fifteenth Ju- 
dicial District the authority to provide 
services within the district as soon as 
possible. Therefore, an emergency is 
hereby declared to exist and this act being 
necessary for the immediate preservation 
of the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval." 



16-21-2001. Legislative findings and intent. 

(a) It is not the purpose of this subchapter to repeal any laws fixing 
the fees of prosecuting attorneys. 

(b) It is further recognized that for the most important and compli- 
cated work performed by the prosecuting attorney of the counties 
affected by this subchapter, fees are not provided by law. Therefore, it is 
specifically a legislative intent to provide the salaries set forth in this 
subchapter without regard to the amount of prosecuting attorney's fees 
and emoluments earned or collected in the judicial district affected by 
this subchapter. 

History. Acts 1981, No. 298, § 4; 
A.S.A. 1947, § 24-114.11C. 

16-21-2002. Office space and telephone expense — Contingent 
expense allowance. 

(a)(1) The Prosecuting Attorney of the Fifteenth Judicial District 
shall be furnished suitable office space and telephone expense. 

(2) The office space is to be furnished in the county in which the 
prosecuting attorney resides and shall be paid for by that county 
monthly at the rate of two hundred dollars ($200) per month from the 
county general fund. 
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(3) The telephone expense shall be prorated one-fifth (Vs) from Scott 
County, the balance equally between Logan County, Yell County, and 
Conway County. 

(b)(1) In addition, the prosecuting attorney shall be allowed as 
contingent expense of this office, including postage, printing, office 
supplies and equipment, stationery, travel expense, special service, 
operation of automobiles, and such other expenses which, within the 
discretion of the prosecuting attorney, may be proper expenses of the 
office, and also including necessary expense in connection with any 
proper investigation incident to any criminal law violation or trial 
before any grand jury or any court within the Fifteenth Judicial 
District, coming within the duties of his office, eleven thousand three 
hundred dollars ($11,300) per annum, to be allocated as follows: 

(A) Scott County $2,500; 

(B) Logan County $3,000; 

(C) Yell County $2,500; and 

(D) Conway County $3,300. 

(2) The expenses are to be paid from the county general fund of the 

respective counties of the Fifteenth Judicial District and shall be paid 
in equal monthly installments by each county. 

History. Acts 1981, No. 298, § 2; 
A.S.A. 1947, § 24-114.11a; Acts 1987, No. 
415, § 1. 

16-21-2003. Prosecutor's fees — Collection, payment, and settle- 
ment — Penalty for noncompliance. 

(a) In all counties of the Fifteenth Judicial District, the justices of the 
peace, municipal courts, circuit courts, and other courts shall assess in 
all cases the prosecuting attorney's fee provided by law. 

(b) At the end of each calendar month and within five (5) days 
thereafter, the officer collecting the fees shall pay the fees to the 
treasury of the county, except as otherwise provided in this subchapter, 
and shall receive from the treasurer his receipt in duplicate, one (1) 
copy of which shall be filed with the county clerk, the other copy kept by 
the officer or person making the settlement with the treasurer. 

(c) Any officer or person having in his hands any such fees who fails 
to settle with the county treasurer within the time and the manner 
provided for in this section shall be subject to indictment, prosecution, 
and punishment for embezzlement. 

History. Acts 1981, No. 298, § 4; 
A.S.A. 1947, § 24-114.11c. 
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16-21-2004. Prosecutor's assistants generally — Salaries. 

(a) The Prosecuting Attorney of the Fifteenth Judicial District of 
Arkansas shall be entitled to the following assistants: 

(1) Deputy prosecuting attorneys: 

(A) Scott County $10,000 

(B) Logan County $16,000 

(C) Yell County $13,977 

(D) Conway County $18,000 

(2) Chief deputy prosecuting attorney: 

(A) Scott County $3,300 

(B) Logan County $3,300 

(C) Yell County $3,240 

(D) Conway County $4,400 

(3) Secretary-stenographer: 

(A) Scott County $1,850 

(B) Logan County $2,500 

(C) Yell County $2,333 

(D) Conway County $2,465; and 

(4) Investigator: 

(A) Scott County $2,750 

(B) Logan County $3,750 

(C) Yell County $3,600 

(D) Conway County $3,750. 

(b) The salaries of the above deputy prosecutors, secretary-stenogra- 
pher, and investigator shall be paid in twelve (12) monthly installments 
from the respective county general funds as set forth in subsection (a) 
of this section. 

(c) The deputy prosecuting attorneys shall receive the salaries pro- 
vided for in this subchapter in lieu of fees, and all such fees shall be 
deposited in the general funds of the respective counties. 

(d) All deputies shall reside in the Fifteenth Judicial District; pro- 
vided, however, that the deputy prosecuting attorney for Scott County 
may reside outside the Fifteenth Judicial District so long as he 
maintains a regular practice of law within Scott County. 

(e) The Prosecuting Attorney of the Fifteenth Judicial District shall 
have the power to appoint deputy prosecuting attorneys, criminal 
investigators, and all other assistants without confirmation from any 
court or other tribunal. 

(f) The investigator or warrant clerk shall have all powers granted to 
peace officers by the statutes of this state for the serving of all process 
issuing out of all courts or the prosecuting attorney's office. 

History. Acts 1981, No. 298, §§ 1, 3; Amendments. The 1993 amendment 
A.S.A. 1947, §§24-114.11, 24-114.11b; added the proviso at the end of (d). 
Acts 1993, No. 361, § 1. 
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CASE NOTES 

Cited: Bell v. State, 334 Ark. 285, 973 
S.W.2d 806 (1998). 

16-21-2005. Prosecutor's assistants — Expenses. 

(a) The deputy prosecuting attorney's office shall be entitled to an 
expense allowance for travel, telephone, and other related expenses 
from the county general fund in a minimum amount as follows: 

(1) Scott County $ 1,500; 

(2) Logan County $ 4,000; 

(3) Yell County $ 2,000; and 

(4) Conway County I $14,025. 

(b) The chief deputy prosecuting attorney's office shall be entitled to 
an expense allowance for travel, telephone, and other related expenses 
from the county general fund in a minimum amount of two thousand 
three hundred five dollars ($2,305), payable from the county's general 
funds as follows: 

(1) Scott County $550; 

(2) Logan County $550; 

(3) Yell County $500; and 

(4) Conway County $705. 

(c) The investigator's office shall be entitled to an expense allowance 
for travel, telephone, and other related expenses from the county 
general fund in a minimum amount of three thousand nine hundred ten 
dollars ($3,910), payable from the county's general funds as follows: 

(1) Scott County $ 800; 

(2) Logan County $1,075; 

(3) Yell County $ 960; and 

(4) Conway County $1,075. 

History. Acts 1981, No. 298, § 1; 
A.S.A. 1947, § 24-114.11. 

16-21-2006. Payment of salaries and expenses. 

The levying or quorum court of the respective counties shall annually 
appropriate out of the general revenue fund sufficient amounts to cover 
the salaries and expenses provided for in this subchapter. 

History. Acts 1981, No. 298, § 3; 
A.S.A. 1947, § 24-114.11b. 

16-21-2007. Additional employees — Drug Law Enforcement 
Program grants* 

(a) The Prosecuting Attorney of the Fifteenth Judicial District shall 
have the power to appoint the following employees if the prosecutor 
receives a grant award therefor, without confirmation of any court or 
tribunal, at such salaries as are indicated below, or as are authorized in 



155 PROSECUTING ATTORNEYS 16-2 1-2007 

grants awarded from the Office of Intergovernmental Services of the 
Department of Finance and Administration and the Arkansas Drug 
Law Enforcement Program: 

(1) Law enforcement project coordinator $26,000; 

(2) Law enforcement field supervisor $22,000; 

(3) Law enforcement undercover officer $16,500; 

(4) Law enforcement undercover officer $15,125; 

(5) Bookkeeper-secretary $14,000; and 

(6) Bookkeeper-secretary $11,000. 
(b)(1) The positions created in subsection (a) of this section shall be 

in addition to those created by § 16-21-113 and other Arkansas Code 
provisions. 

(2) In the event additional funding becomes available, the prosecut- 
ing attorney may employ such additional employees and have expense 
allowances as are authorized in the Office of Intergovernmental Ser- 
vices of the Department of Finance and Administration and Drug Law 
Enforcement Program grant awards. 

(c) The office of the Prosecuting Attorney for the Fifteenth Judicial 
District shall administer its Drug Law Enforcement Program grant 
from the Office of Intergovernmental Services of the Department of 
Finance and Administration. Expenditures may be made only for 
purposes of the grant. All moneys from the grant are appropriated on a 
continuing basis and are subject to § 10-4-209, the prosecuting attor- 
neys' financial management system. All law enforcement agent posi- 
tions shall have peace officer jurisdiction throughout the Fifteenth 
Judicial District and may serve process issuing out of all courts within 
the state. 

(d) It is the explicit legislative intent that nothing in this section 
shall be construed to decrease, supplant, or be substituted for employee 
positions, salaries, or expenses, nor maintenance and operation ex- 
penses or capital equipment expenditures which the office of the 
Prosecuting Attorney of the Fifteenth Judicial District Office will 
receive through quorum court appropriation from and after February 1, 
1991. 

History. Acts 1991, No. 425, § 1. A.C.R.C. Notes. As enacted (a) began 

"Effective February 1, 1991." 

Subchapter 21 — Sixteenth Judicial District 

SECTION. 

16-21-2101. Expense allowance — Salary 
of deputy. 



A.C.R.C. Notes. Acts 1989, No. 585, the prosecuting attorneys of the Eighth, 

§ 1, provided: "In addition to the deputy Ninth- West, Tenth, Thirteenth, Sixteenth 

prosecutor positions created by § 16-21- and Twentieth Judicial Districts shall 

113 and other Arkansas Code provisions, have the power to appoint deputy prose- 



16-21-2101 
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cuting attorneys, investigators, or em- 
ployees at such salaries as are authorized 
in the grant awards from the Department 
of Finance and Administration, Intergov- 
ernmental Services, Drug Law Enforce- 
ment Program, Anti-Drug Abuse Act of 
1986. Said investigators and case coordi- 
nators shall have jurisdiction throughout 
the judicial district served, and have the 
power granted to peace officers by the 
statutes of this State and may serve pro- 
cess issuing out of all courts within the 
judicial district." 

Publisher's Notes. Acts 1988 (4th Ex. 
Sess.), No. 10, §§ 1, 2, and No. 20, §§ 1, 2, 
provide that, in addition to the deputy 
prosecutor positions created by § 16-21- 
113 and other statutory provisions, the 
Prosecuting Attorney of the Sixteenth Ju- 
dicial District shall have the power to 
appoint deputy prosecuting attorneys, in- 
vestigators, or employees at such salaries 
as are authorized in the grant awards 
from the Department of Finance and Ad- 
ministration, Intergovernmental Ser- 
vices, Drug Law Enforcement Program, 
Anti-Drug Abuse Act of 1986; that the 
investigators and case coordinators shall 
have jurisdiction throughout the judicial 
district served, have the power granted to 
peace officers by the statutes of this state, 



and may serve process issuing out of all 
courts within the judicial district; and 
that nothing in these acts shall be con- 
strued to prohibit the quorum courts or 
city governing bodies of the various judi- 
cial districts from providing additional 
personnel or funds, from whatever sources 
available, to the prosecuting attorneys' 
offices for the Anti-Drug Abuse program. 
Effective Dates. Acts 1987, No. 1044, 
§§ 3, 5: effective retroactive to Jan. 1, 
1987. Emergency clause provided: "It is 
hereby found and determined by the Gen- 
eral Assembly that it is essential to the 
effective and efficient administration of 
justice in the Sixteenth Judicial Circuit 
that the prosecuting attorney of said cir- 
cuit be provided adequate funds for ex- 
penses of his office and for carrying out his 
official functions and duties; that this Act 
makes provision for the funding of such 
expenses, and should be given effect im- 
mediately. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall be in full 
force and effect from and after its passage 
and approval." Became law without Gov- 
ernor's signature. Noted in Governor's of- 
fice on Apr. 14, 1987. 



16-21-2101. Expense allowance — Salary of deputy. 

(a) The Prosecuting Attorney of the Sixteenth Judicial District may 
be allowed the expenses of his office, including telephone, telegraph, 
postage, printing, office supplies and equipment, office rent, stationery, 
traveling expenses, special services, operation of automobiles, secre- 
tarial and clerical expenses, and other expenses which, within the 
discretion of the prosecuting attorney, may be a proper expense of the 
office and also including necessary expense in connection with any 
proper investigation incident to any criminal law violation or trials 
before any grand jury, or any court within the judicial district, coming 
within the duties of his office. 

(b) Subject to approval of the several quorum courts, the expenses 
shall be borne by the counties comprising the Sixteenth Judicial 
District, as follows: 

(1) Independence County forty percent (40%); 

(2) Cleburne County twenty-seven percent (27%); 

(3) Stone County eleven percent (11%); 

(4) Izard County eleven percent (11%); and 

(5) Fulton County eleven percent (11%). 
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(c) The expenses may be drawn in equal monthly installments or be 
contingent. 

(d) The deputy prosecuting attorney for Stone County shall receive 
an annual salary of not less than twelve thousand dollars ($12,000) nor 
more than eighteen thousand eight hundred dollars ($18,800), as 
established by the Quorum Court of Stone County. 

History. Acts 1987, No. 1044, §§ 1, 2; 
1989, No. 470, § 1. 

Subchapter 22 — Seventeenth Judicial District 



SECTION. 

16-21-2201. Election. 
16-21-2202. Contingent 
ance. 



expense 



allow- 



SECTION. 

16-21-2203. 



Expense allowance — Seven- 
teenth Judicial District- 
East. 



Effective Dates. Acts 1971, No. 262, 
§§ 3, 6: retroactive to Jan. 1, 1971. Emer- 
gency clause provided: "It is hereby found 
and determined by the General Assembly 
that the contingent expense allowance of 
the prosecuting attorney's office of the 
17th Judicial Circuit and the salary of the 
official stenographer and grand jury re- 
porter of said 17th Judicial Circuit are 
inadequate for the administration of jus- 
tice in said circuit, and that the immedi- 
ate passage of this Act is necessary to 
provide sufficient allowances therefor and 
to promote the administration of justice 
and the enforcement of the criminal laws 
of said circuit. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the immediate preservation 
of the public peace, health and safety shall 
be in full force and effect from and after its 
passage and approval." Approved March 
10, 1971. 

Acts 1979, No. 443, §§ 2, 5: retroactive 
to Jan. 1, 1979. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that the contin- 
gent expense allowance of the prosecuting 
attorney's office of the 17th Circuit-Chan- 
cery Court Circuit is inadequate for the 
administration of justice in said circuit, 
and that the immediate passage of this 
Act is necessary to provide sufficient al- 
lowances therefor and to promote the ad- 
ministration of justice and the enforce- 
ment of the criminal laws of said circuit. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 



sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1987, No. 1043, § 4: became law 
without Governor's signature, Apr. 15, 
1987. Emergency clause provided: "It is 
hereby found and determined by the Gen- 
eral Assembly that this Act is essential to 
the operation of criminal justice within 
the Seventeenth East Judicial Circuit. 
Therefore, an emergency is hereby de- 
clared to exist and this Act, being neces- 
sary for the immediate preservation of 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1995, No. 886, § 7: became law 
without Governor's signature. Noted Mar. 
31, 1995. Emergency clause provided: "It 
is hereby found and determined by the 
General Assembly that this act is essen- 
tial to the operation of the criminal justice 
system within the Seventeenth Judicial 
District-East. It is also hereby found and 
determined by the General Assembly that 
the Prosecuting Attorney of the Seven- 
teenth Judicial District-East is in need of 
these personnel in order to fight the war 
on drugs and combat violent crime in the 
Seventeenth Judicial District-East. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 
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Acts 1997, No. 988, § 6: Apr. 1, 1997, 
retroactive to Jan. 1, 1997. Emergency 
clause provided: "It is found and deter- 
mined by the General Assembly of the 
State of Arkansas that this act is essential 
to the operation of the criminal justice 
system within the Seventeenth Judicial 
District-East. It is also determined that 
the prosecuting attorney of the Seven- 
teenth Judicial District-East is in need of 
these personnel in order to fight the war 
on drugs and combat crime in the Seven- 
teenth Judicial District-East. Therefore 
an emergency is declared to exist and this 
act being immediately necessary for the 
preservation of the public peace, health 
and safety shall become effective on the 
date of its approval by the Governor. If the 
bill is neither approved nor vetoed by the 
Governor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto." 



Acts 1999, No. 1001, § 6: Mar. 31, 1999, 
retroactive to Jan. 1, 1999. Emergency 
clause provided: "It is hereby found and 
determined by the Eighty-second General 
Assembly that this act is essential to the 
operation of the criminal justice system 
within the Seventeenth Judicial District- 
East. It is also determined that the pros- 
ecuting attorney of the Seventeenth Judi- 
cial District-East is in need of these 
personnel in order to fight the war on 
drugs and combat crime in the Seven- 
teenth Judicial District-East. Therefore, 
an emergency is declared to exist and this 
act being immediately necessary for the 
preservation of the public peace, health 
and safety shall become effective on the 
date of its approval by the Governor. If the 
bill is neither approved nor vetoed by the 
Governor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto." 



16-21-2201. Election. 

(a) The qualified electors of the Seventeenth Judicial District- West 
shall elect one (1) prosecuting attorney. 

(b) The qualified electors of the Seventeenth Judicial District-East 
shall elect one (1) prosecuting attorney. 

History. Acts 1977, No. 432, § 1; 1983, 
No. 669, § 1; A.S.A. 1947, § 22-365. 

CASE NOTES 



Cited: Beaumont v. Adkisson, 267 Ark. 
511, 593 S.W.2d 11 (1980). 

16-21-2202. Contingent expense allowance. 

(a) In lieu of any other contingent expense allowance now provided 
by law for the Prosecuting Attorney of the Seventeenth Judicial 
District, the prosecuting attorney shall receive a contingent expense 
allowance of three thousand six hundred dollars ($3,600) per annum to 
be borne by the respective counties of the Seventeenth District as 
follows: 

(1) White County $1,400; 

(2) Lonoke County $1,200; and 

(3) Prairie County $1,000. 
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(b)(1) The counties shall pay the above authorized annual amounts 
in equal quarterly installments from the county general funds of the 
respective counties. 

(2) The payment of each county's pro rata part of the contingent 
expense allowance shall be upon approval of the county judge of each of 
the respective counties. 

History. Acts 1971, No. 262, § 2; 1979, 
No. 443, § 1; A.S.A. 1947, § 24-114.6. 

CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

16-21-2203. Expense allowance — Seventeenth Judicial Dis- 
trict-East. 

(a) The office of the Prosecuting Attorney of the Seventeenth Judicial 
District-East shall receive a contingent expense reimbursement of two 
thousand four hundred dollars ($2,400) per annum to be borne by the 
respective counties of the Seventeenth Judicial District-East as follows: 

(1) White County $1,400; and 

(2) Prairie County 1,000. 

(b)(1) The counties shall pay the authorized annual amounts in 

equal quarterly installments from the county general fund of the 
respective counties, and the checks shall be made payable to the office 
of the Prosecuting Attorney of the Seventeenth Judicial District-East. 
(2) Disbursements shall be made by the prosecuting attorney for the 
necessary expenses of the office based upon adequate documentation. 

(c) The prosecuting attorney or deputies may also be allowed addi- 
tional expenses upon appropriation of the quorum court and approval of 
the county judge. 

(d) The Prosecuting Attorney of the Seventeenth Judicial District- 
East shall be entitled to the following assistants and employees: 

(1)(A) One (1) chief deputy prosecuting attorney, whose salary shall 
be not less than forty-five thousand one hundred twenty-eight dollars 
($45,128) per annum. 

(B) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of White County. 

(C) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by White 
County; 

(2)(A)(i) One (1) deputy prosecuting attorney for White County, 
whose salary shall be not less than thirty-five thousand eighteen 
dollars ($35,018) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of White County. 
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(iii) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by White 
County; 

(B)(i) One (1) deputy prosecuting attorney for White County, 
whose salary shall be not less than thirty-one thousand one hundred 
dollars ($31,100) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of White County 

(iii) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by White 
County; 

(3)(A)(i) One (1) deputy prosecuting attorney for Prairie County, 
whose salary shall be not less than thirty-three thousand three 
hundred forty-two dollars ($33,342) per annum. 

(ii) The salary is to be paid in accordance with the pay periods and 
payroll policy for county employees of Prairie County. 

(iii) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Prairie 
County. 

(B) The deputy prosecuting attorney for Prairie County shall be 
entitled to actual operating expenses of not less than thirteen 
thousand six hundred forty-six dollars ($13,646) to cover the cost of 
telephone, printing, supplies, equipment, janitorial services, cleaning 
supplies, food, service contracts, accounting, postage, photocopies, 
travel, training, utilities, rent, juror and witness fees, and such other 
expenses which, within the discretion of the prosecuting attorney, 
may be proper expenses of the office in connection with the investi- 
gation and prosecution of criminal activity within the district, to be 
paid by Prairie County; 

(4)(A) One (1) victim/witness coordinator and office manager, whose 
salary shall be not less than twenty-three thousand two hundred 
ninety-two dollars ($23,292). 

(B) The salary is to be paid in accordance with the pay periods and 
payroll policy of White County. 

(C) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by White 
County; 

(5)(A) One (1) victim/witness clerk, whose salary shall be not less 
than eighteen thousand seven hundred forty-four dollars ($18,744). 

(B) The salary is to be paid in accordance with the pay periods and 
payroll policy of White County. 

(C) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by White 
County; 

(6)(A) One (1) receptionist and municipal intake clerk, whose salary 
shall be not less than eighteen thousand seven hundred forty-four 
dollars ($18,744) per annum. 

(B) The salary is to be paid in accordance with the pay periods and 
payroll policy of White County. 
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(C) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by White 
County; 

(7)(A) One (1) hot check clerk, whose salary shall be not less than 
seventeen thousand five hundred dollars ($17,500) per annum. 

(B) The salary is to be paid in accordance with the pay periods and 
payroll policy of White County. 

(C) In addition to the salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by White 
County; and 

(8)(A) One (1) clerk, whose salary shall be not less than twelve 
thousand six hundred dollars ($12,600) per annum. 

(B) The salary shall be paid in accordance with the pay periods and 
payroll policy of Prairie County. 

(C) In addition to said salary, social security, matching retirement, 
insurance, and all related salary expenses shall be paid by Prairie 
County. 

(e)(1) The quorum courts of the respective counties of the Seven- 
teenth Judicial District-East shall annually appropriate out of the 
funds sufficient amounts to cover the salaries and expenses provided for 
in this section. 

(2) The salaries and expenses provided in this section are minimum 
provisions only, and the quorum courts of the respective counties may 
appropriate any additional funds they deem necessary for the efficient 
operation of the office of the prosecuting attorney. 

(f) A deputy prosecuting attorney who is duly appointed in any 
county of the Seventeenth Judicial District-East shall have the author- 
ity to perform all official acts as deputy prosecuting attorney in all 
counties within the district. 

History. Acts 1995, No. 886, §§ 1-3; District-East expense allowance, was re- 

1997, No. 988, § 1; 1999, No. 1001, § 1. pealed by implication by Acts 1995, No. 

A.C.R.C. Notes. As enacted by Acts 886. The former section was derived from 

1995, No. 886, § 1, subsection (d) of this Acts 1987, No. 1043, §§ 1, 2. 

section began: "Retroactive to January 1, Amendments. The 1997 amendment 

1995 and thereafter." rewrote this section. 

Publisher's Notes. Former § 16-21- The 1999 amendment rewrote this sec- 

2203, concerning Seventeenth Judicial tion. 

CASE NOTES 

Cited: Villines v. Tucker, 324 Ark. 13, 
918 S.W.2d 153 (1996). 

Subchapter 23 — Eighteenth Judicial District 

SECTION. 

16-21-2301. Expense allowance. 
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16-21-2301. Expense allowance. 

The Garland County Quorum Court may appropriate from the county 
treasury such funds as it deems necessary to defray the expenses of the 
Prosecuting Attorney of the Eighteenth Judicial District-East. 

History. Acts 1987, No. 669, § 1. 

Subchapter 24 — Nineteenth Judicial District 



SECTION. 

16-21-2401. Contingent expense allow- 
ance. 

16-21-2402. Reimbursement of expenses 
of Benton County office. 



SECTION. 

16-21-2403. Reimbursement of expenses 
of Carroll County office. 



Cross References. Nineteenth Judi- 
cial District, § 16-13-2701 et seq. and 
§ 16-13-3001 et seq. [repealed]. For 
present law, see § 16-21-2401 et seq. 

Effective Dates. Acts 1969, No. 71, 
§§ 2, 3: retroactive to Jan. 1, 1969. Emer- 
gency clause provided: "It has been ascer- 
tained and determined by the General 
Assembly of the State of Arkansas that on 
enactment of the General Assembly of the 
State of Arkansas, Act 304 of 1967, Sec- 
tion 6, a legal uncertainty as to contingent 
expense allowance of the prosecuting at- 
torney for the newly created Nineteenth 
Judicial Circuit was created; that the con- 
tingent expense allowance of the prosecut- 
ing attorney of the Nineteenth Judicial 
Circuit is in equal amount of the total 
contingent expense allowance of the pros- 
ecuting attorney of the Fourth Judicial 
Circuit of which the Nineteenth Judicial 
Circuit was a part; that the stated contin- 
gent expense allowance is necessary to 
reimburse said prosecuting attorney for 
expenses incurred in the performance of 
his duties, and that the efficient operation 
of the courts and the administration of 
justice in the Nineteenth Judicial Circuit 



has been jeopardized by this uncertainty 
as to the said expense allowance. There- 
fore, an emergency is hereby declared to 
exist and this Act being necessary for the 
immediate preservation of the public 
peace, health and safety, shall be in full 
force and effect from and after its passage 
and approval." Became law without Gov- 
ernor's signature, Feb. 19, 1969. 

Acts 1983, No. 386, § 9: became law 
without Governor's signature, Mar. 10, 
1983. Emergency clause provided: "It is 
hereby found and determined by the Sev- 
enty-Fourth General Assembly that be- 
cause of the vagueness of Act 685 of 1979, 
legislation is immediately necessary to 
establish the financing of the prosecuting 
attorney's office for the 19th Judicial Cir- 
cuit. The legislation is designed to allow 
the prosecuting attorney's office of the 
19th Judicial Circuit to establish and op- 
erate at its current level and to provide for 
any future needs. Therefore, an emer- 
gency is hereby declared to exist, and this 
Act being immediately necessary for the 
preservation of the public peace, health 
and safety, shall be in full force and effect 
from and after its passage and approval." 



16-21-2401. Contingent expense allowance. 

(a) In lieu of any other contingent expense allowance now provided 
by law for the Prosecuting Attorney of the Nineteenth Judicial District, 
the prosecuting attorney shall hereafter receive a contingent expense 
allowance to be borne by the respective counties of the Nineteenth 
Judicial District as follows: 

(1) Benton County $1,750; and 
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(2) Carroll County $750. 

(b) The counties in the Nineteenth Judicial District shall pay the 
above prescribed annual amounts in equal monthly installments. 

History. Acts 1969, No. 71, § 1; A.S.A. 
1947, § 24-114.5. 

16-21-2402. Reimbursement of expenses of Benton County of- 
fice. 

(a) The Quorum Court of Benton County shall furnish the Prosecut- 
ing Attorney of the Nineteenth Judicial District and his Benton County 
staff adequate office space in the Benton County Courthouse or, in lieu 
thereof, appropriate funds for the rental of office facilities and all 
expenses associated therewith. 

(b) The Benton County Quorum Court shall appropriate adequate 
funds for reimbursing the prosecuting attorney for the actual expenses 
of the Benton County office, including, but not limited to, telephone, 
telegraph, postage, printing, office supplies and equipment, stationery, 
traveling expenses, and such other expenses which the quorum court 
may deem a proper expense of the prosecutor's office. 

History. Acts 1983, No. 386, § 6; 
A.S.A. 1947, § 24-114.14. 

16-21-2403. Reimbursement of expenses of Carroll County of- 
fice. 

The Carroll County Quorum Court shall appropriate adequate funds 
for reimbursing the Prosecuting Attorney of the Nineteenth Judicial 
District for the actual expenses of the Carroll County office, including, 
but not limited to, telephone, telegraph, postage, printing, office sup- 
plies and equipment, stationery, traveling expenses, and such other 
expenses which the quorum court may deem a proper expense of the 
prosecutor's office. 

History. Acts 1983, No. 386, § 7; 
A.S.A. 1947, § 24-114. 14a. 

Subchapter 25 — Twentieth Judicial District 

SECTION. 

16-21-2501. Investigators. 



Effective Dates. Acts 1999, No. 1238, also hereby found and determined by the 

§ 5: Apr. 8, 1999. Emergency clause pro- General Assembly that the prosecuting 

vided: "It is hereby found and determined attorney for the Twentieth (20th) Judicial 

by the Eighty-second General Assembly District is in need of these personnel in 

that this act is essential to the operation order to combat crime in the Twentieth 

of the criminal justice system within the (20th) Judicial District. Therefore, an 

Twentieth (20th) Judicial District. It is emergency is declared to exist and this act 
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being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 



expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto." 



16-21-2501. Investigators. 

(a) The Prosecuting Attorney of the Twentieth Judicial District is 
hereby authorized to appoint certified law enforcement officers as 
investigators for the prosecuting attorney's office. 

(b) The investigators so appointed by the prosecuting attorney shall 
be classified as and have the same full power and authority as all other 
law enforcement officers in this state for purposes of retirement and for 
all other purposes. 

History. Acts 1999, No. 1238, § 1. 

Subchapter 26 — Twenty-First Judicial District 

[Reserved] 



A.C.R.C. Notes. Acts 1995, No. 1148, 
§ 4, provided, in part: "Provided, however, 
that in the event that the district is sepa- 
rated into two districts or one county is 
removed from the district by state action, 
the shared time personnel currently 
funded by Sebastian County will be 
funded full time by Sebastian County. 
Provided further, that in the event that a 
Deputy within the district is selected to be 
interim Prosecutor said Deputy may take 
a leave of absence to fulfill this duty. Upon 
completion of said duty, the Deputy shall 
be entitled to return to either District's 
Prosecutor's Office with the consent of the 
Prosecuting Attorney at the level of fund- 
ing that said Deputy would have been 
paid at had he not accepted the appoint- 
ment duty. The Prosecutor of the Twelfth 
Circuit, at the request of the interim Pros- 
ecutor of the new District, may designate 
a Deputy to serve as the Deputy Prosecut- 
ing Attorney of the new District. In the 



event that this procedure is followed, that 
Deputy shall be able to return to 
Sebastian County at the same pay as he is 
receiving at the time he is transferred 
back to Sebastian County from Crawford 
County at the end of the interim Prosecu- 
tor's term or any time before hand. For 
purposes of this Act, the new District shall 
be considered the one which is formed 
with Crawford County as a member 
county. Upon division, the prosecutor 
shall transfer all district equipment to 
Crawford County that is currently placed 
within the Crawford County Office at the 
time of the effective date of this Act and all 
equipment assigned to full time Crawford 
County personnel at the effective date of 
the separation Act." 

Cross References. Composition, § 16- 
13-2901 et seq. 

The Twenty-first Judicial District, § 16- 
21-152. 
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Subchapter 27 — Twenty-Second Judicial District 

SECTION. 

16-21-2701. Investigators. 

16-21-2701. Investigators. 

(a) The Prosecuting Attorney of the Twenty-second Judicial District 
shall be entitled to appoint and employ one (1) investigator at not less 
than twenty-one thousand dollars ($21,000), to be paid by Saline 
County when approved by the quorum court and payment is approved 
by the county judge. 

(b) In addition to the investigator listed by salary in subsection (a) of 
this section, the Prosecuting Attorney of the Twenty-second Judicial 
District shall have the authority to appoint other investigators as 
necessary for the administration of justice who shall serve without pay. 

(c)(1) All investigators authorized and so appointed shall have the 
authority to issue process, serve warrants, and possess all law enforce- 
ment officer powers. 

(2) They shall be certified law enforcement officers commissioned by 
the Arkansas Commission on Law Enforcement Standards and Train- 
ing and shall be defined as public safety members under Arkansas law. 

(3) In the event that investigators shall issue process or serve 
warrants, the prosecutor's office shall be entitled to receive the same fee 
as provided in § 21-6-307, which shall be deposited into the hot check 
fees account. 

History. Acts 1999, No. 1419, § 1. 

CHAPTER 22 
ATTORNEYS AT LAW 

subchapter 

1. General Provisions. 

2. Admission and Practice. 

3. Rights and Liabilities. 

4. Suspension and Disbarment. 

5. Unauthorized Practice of Law. 



RESEARCH REFERENCES 

Am. Jur. 7 Am. Jur. 2d, Attys., § 1 et Brill, The Arkansas Code of Judicial 
seq. Conduct, 35 Ark. L. Rev. 247. 

Ark. L. Rev. Arkansas' Judiciary: Its 
History and Structure, 18 Ark. L. Rev. 
152. 
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Subchapter 1 — General Provisions 

SECTION. 

16-22-101. Lawyer referral services. 
16-22-102. Delinquent noncustodial par- 
ents. 

16-22-101. Lawyer referral services. 

(a) It is unlawful for any person or organization to operate a lawyer 
referral service without prior approval of the Arkansas Supreme Court. 
"Lawyer referral service" means referring clients to attorneys and 
receiving compensation for the referral. 

(b)(1) Any court of competent jurisdiction may order any person or 
organization violating this section to cease and desist from operating a 
lawyer referral service. 

(2) Any person or entity failing to comply with the court order shall 
be deemed in contempt of court and subject to such punishment as 
prescribed by the court. 

History. Acts 1991, No. 55, §§ 1, 2. 

CASE NOTES 

Cited: In re Arkansas Bar Ass'n, 323 
Ark. 203, 913 S.W.2d 768 (1996). 

16-22-102. Delinquent noncustodial parents. 

The Office of Child Support Enforcement of the Revenue Division of 
the Department of Finance and Administration, upon reaching a 
cooperative agreement with the Arkansas Supreme Court, is hereby 
authorized to develop procedures under which the Clerk of the Supreme 
Court may each year furnish the Office of Child Support Enforcement 
with a list of those persons who possess a law license and the office shall 
notify the Clerk of the Supreme Court regarding a review of the law 
license whenever a noncustodial parent on the list is delinquent on a 
court-ordered child support payment or an adjudicated arrearage in an 
amount equal to six (6) months' obligation or more or is the subject of an 
outstanding failure to appear warrant, body attachment, or bench 
warrant pursuant to a child support order. 

History. Acts 1993, No. 1253, § 1. 

Subchapter 2 — Admission and Practice 

SECTION. SECTION. 

16-22-201. Qualifications for admission. 16-22-204. Authority of Justice or judge 
16-22-202. Examination required — Peti- to license. 

tion> 16-22-205. Oath. 

16-22-203. Board of examiners. 16-22-206. Entitlement to practice. 
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SECTION. 

16-22-207. Register of licensed attorneys. 

16-22-208. Barratry or maintenance — 
Disciplinary action by cir- 
cuit and chancery courts. 

16-22-209. Practicing without license — 
Contempt of court. 

16-22-210. Clerk or sheriff not to act as 
attorney. 



SECTION. 

16-22-211. Corporations or associations 

— Practice of law or solic- 
itation prohibited — Ex- 
ceptions — Penalty. 

16-22-212. Disbarment in another state 

— Effects. 
16-22-213. Advertising. 



Publisher's Notes. Some provisions of 
this subchapter may be superseded by the 
Arkansas Rules Governing Admission to 
the Bar. 

Cross References. Regulating prac- 
tice of law, Const., Amend. 28. 

Effective Dates. Acts 1917, No. 361, 
§ 3: effective on passage. 

Acts 1917, No. 362, § 2: effective on 
passage. 

Acts 1927, No. 199, § 2: effective on 
passage. 

Acts 1929, No. 182, § 7: approved Mar. 
23, 1929. Emergency clause provided: 
"This act being necessary for the immedi- 
ate preservation of the public peace, 
health and safety, shall take effect and be 
in force from and after its passage." 

Acts 1935, No. 168, § 5: approved Mar. 
21, 1935. Emergency clause provided: 
"This act being necessary for the immedi- 
ate preservation of the public peace, 



health and safety, an emergency is hereby 
declared, and this act shall take effect and 
be in force from and its passage." 

Acts 1958 (2nd Ex. Sess.), No. 11, § 2: 
Sept. 12, 1958. Emergency clause pro- 
vided: "It has been found and declared by 
the General Assembly that the orderly 
administration of the educational facili- 
ties of Arkansas have been subjected to 
abuse by reason of the exemption granted 
them under the terms of Act 182, Ark. Acts 
of 1929, § 5 and it is to the public interest 
that our public schools be administered 
without such interference, and the pas- 
sage of this act will tend to alleviate such 
a situation. Therefore, an emergency is 
declared to exist, and this act being nec- 
essary for the preservation of the public 
peace, health and safety, shall take effect 
and be in force from the date of its approv- 
al." 



RESEARCH REFERENCES 



ALR. Law student acting as counsel. 3 
ALR 4th 358. 

Failure to pay creditors affecting appli- 
cant's moral character for purposes of ad- 
mission to the bar. 4 ALR 4th 436. 

Solicitation of business by or for attor- 
ney. 5 ALR 4th 866. 

Right of party mitigant to defend or 
counterclaim on ground that opposing 
party or his attorney is engaged in unau- 
thorized practice of law. 7 ALR 4th 1146. 

Lay person's assistance to party in di- 
vorce proceeding as unauthorized practice 
of law. 12 ALR 4th 656. 

Reciprocity provisions for admission to 
bar. 14 ALR 4th 7. 



Impersonations and other irresponsible 
conduct as bearing on moral character. 30 
ALR 4th 1020. 

Bar admission or reinstatement of at- 
torney as affected by alcoholism or alcohol 
abuse. 39 ALR 4th 567. 

Formal educational requirement for bar 
admission. 44 ALR 4th 910. 

Am. Jur. 7 Am. Jur. 2d, Attys, § 12 et 
seq. 

Ark. L. Rev. Legal Education in Arkan- 
sas, 16 Ark. L. Rev. 191. 

Legal Profession — Aiding the Unau- 
thorized Practice of Law, 17 Ark. L. Rev. 
101. 

C.J.S. 7 C.J.S., Atty & C, § 10 et seq. 
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16-22-201. Qualifications for admission. 

(a) Every citizen of the age of twenty-one (21) years, of good moral 
character, and who possesses the requisite qualifications of learning 
and ability may, upon application and in the manner provided for in this 
subchapter, be admitted to practice as an attorney and counselor at law 
in the courts of this state. 

(b) It shall be lawful for the Supreme Court to admit to practice as an 
attorney and counselor at law in the courts of this state any citizen 
under the age of twenty-one (21) years who is of good moral character 
and who possesses the other requisite qualifications of learning and 
ability, and who is a graduate of any accredited, recognized, or Class A 
law school. 

History. Civil Code, § 760; Acts 1873, Cross References. Removal of dis- 
No. 88, § 1 [760], p. 213; 1917, No. 362, qualification for criminal offenses, § 17-1- 
§ 1, p. 1787; C. & M. Dig., § 596; Acts 103. 
1927, No. 199, § 1; Pope's Dig., § 633; 
A.S.A. 1947, § 25-101. 

RESEARCH REFERENCES 

UALR L.J. Sailings, Survey of Arkan- 
sas Law, 3 UALR L. J. 277. 

CASE NOTES 

Rules. the bar examination. In re Pitchford, 265 

Authority of court in regulating the Ark. 752, 581 S.W.2d 321 (1979), cert, 

practice of law includes the preparation of denied, 444 U.S. 863, 100 S. Ct. 131, 62 L. 

rules determining and setting out the Ed. 2d 85 (1979). 
qualifications of one who desires to take 

16-22-202. Examination required — Petition. 

Every applicant for admission to practice law in the courts of this 
state shall be examined pursuant to rules of the Supreme Court of this 
state and shall, before his or her admission, produce to the court, by 
sworn petition, satisfactory proof of the qualifications found in § 16- 
22-201. 

History. Civil Code, § 760; Acts 1873, § 1, provided in part that the provisions of 

No. 88, § 1 [760], p. 213; 1917, No. 361, that act would not apply to any person to 

§ 1, p. 1786; C. & M. Dig., § 598; Acts whom a license to practice law in any 

1929, No. 32, § 1; Pope's Dig., § 638; court of record in the state had theretofore 

A.S.A. 1947, § 25-103. been issued. 

Publisher's Notes. Acts 1917, No. 361, . 

CASE NOTES 

Cited: Feldman v. State Bd. of Law lor v. Safly, 276 Ark. 541, 637 S.W.2d 578 
Exmrs., 438 F.2d 699 (8th Cir. 1971); Tay- (1982). 
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16-22-203. Board of examiners. 

The Supreme Court may appoint a board of examiners from practi- 
tioners in the Supreme Court for each judicial district to conduct the 
examinations for license, according to a standard adopted by the 
Supreme Court. 

History. Acts 1917, No. 361, § 2, p. certain persons from provisions of this 

1786; C. & M. Dig., § 599; Pope's Dig., section, see Publisher's Note to § 16-22- 

§ 639; A.S.A. 1947, § 25-104. 202. 

Publisher's Notes. For exclusion of 

16-22-204. Authority of Justice or judge to license. 

No Justice of the Supreme Court or judge of the circuit or other court 
shall have power to license any applicant to practice law, but such 
power shall be exercised by the courts of this state, by proper orders, 
duly recorded. 

History. Civil Code, § 760; Acts 1873, § 597; Pope's Dig., § 634; A.S.A. 1947, 
No. 88, § 1 [760], p. 213; C. & M. Dig., § 25-102. 

16-22-205. Oath. 

Any person admitted to practice law in this state shall make oath to 
support the Constitutions of the United States and of the State of 
Arkansas and to faithfully discharge the duties of the office upon which 
he is about to enter. 

History. Civil Code, § 760; Acts 1873, Publisher's Notes. For exclusion of 

No. 88, § 1 [760], p. 213; 1917, No. 361, certain persons from provisions of this 

§ 1, p. 1786; C. & M. Dig., § 598; Acts section, see Publisher's Note to § 16-22- 

1929, No. 32, § 1; Pope's Dig., § 638; 202. 
A.S.A. 1947, § 25-103. 

RESEARCH REFERENCES 

UALR L.J. Wolfram, Lawyer Turf and Inherent-Powers Doctrine, 12 UALR L.J. 
Lawyer Regulation — The Role of the 1. 

CASE NOTES 

Cited: Feldman v. State Bd. of Law lor v. Safly, 276 Ark. 541, 637 S.W.2d 578 
Exmrs., 438 F.2d 699 (8th Cir. 1971); Tay- (1982). 

16-22-206. Entitlement to practice. 

No person shall be licensed or permitted to practice law in any of the 
courts of record of this state until he has been admitted to practice by 
the Supreme Court of this state, and every person so admitted shall be 
entitled to practice in all the courts of this state. 
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History. Civil Code, § 760; Acts 1873, Publisher's Notes. For exclusion of 

No. 88, § 1 [760], p. 213; 1917, No. 361, certain persons from provisions of this 

§ 1, p. 1786; C. & M. Dig., § 598; Acts section, see Publisher's Note to § 16-22- 

1929, No. 32, § 1; Pope's Dig., § 638; 202. 
A.S.A. 1947, § 25-103. 

CASE NOTES 

Analysis Inc. v. McGraw Hill Info. Sys. Co., 295 

In eneral Ark ' 520 ' 75 ° SW2d 395 ( 1988 >- 

License. Pro Se Appearances. 

appearances. Appellant, who appeared pro se, but 

In General. tendered a motion on behalf of other ap- 

Only the Supreme Court can license pellants, is not a licensed attorney, may 

persons to practice law. McGehee v. State, not practice law in Arkansas, and may not 

182 Ark. 603, 32 S.W.2d 308 (1930). represent other appellants in this case. 

The court did not deny assistance of Abel v. Kowalski, 323 Ark. 201, 913 

counsel to the plaintiff when it did not S.W.2d 788 (1996). 

allow two non-attorneys to represent him Cited: Feldman v. State Bd. of Law 

in court. Hooker v. Deere Credit Servs., Exmrs., 438 F.2d 699 (8th Cir. 1971); Tay- 

Inc, 62 Ark. App. 293, 971 S.W.2d 267 l or v. Safly, 276 Ark. 541, 637 S.W.2d 578 

(1998). (1982). 

License. 

It is illegal to practice law in Arkansas 
without a license. All City Glass & Mirror, 

16-22-207. Register of licensed attorneys. 

It shall be the duty of the clerk of each court of record to keep a 
register in which he shall register and enroll every attorney or coun- 
selor at law licensed to practice in the court of which he is clerk. 

History. Rev. Stat., ch. 15, § 6; C. & M. Cross References. Fees of officers of 

Dig., § 600; Pope's Dig., § 640; A.S.A. the court, § 21-6-401 et seq. 
1947, § 25-105. 

16-22-208. Barratry or maintenance — Disciplinary action by 
circuit and chancery courts. 

(a) Any person, not a member of the Bar of Arkansas, who shall 
commit or who shall conspire to commit any act defined by the law of 
this state to be barratry or maintenance, or who shall solicit for himself 
or for another person who is not a member of the Bar of Arkansas in any 
manner or by any method the handling of claims or litigation involving 
injuries to persons or damage to property, in such a manner as would 
constitute the practice of law, shall be deemed to have submitted 
himself to the personal jurisdiction of any circuit or chancery court 
having territorial jurisdiction of the county where the act was commit- 
ted for disciplinary proceedings in the same manner as if he were a 
member of the Bar of Arkansas. 

(b) In addition to any other lawful action the court might take in 
proceedings under this section, the court shall be authorized to enter an 
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injunction restraining the commission of any acts mentioned in subsec- 
tion (a) of this section and may enforce the injunction with contempt 
proceedings as provided by law in other cases. 

(c) It is declared to be the intent of this section to be in aid of and 
subordinate to the right of the Supreme Court of Arkansas to regulate 
and define the practice of law and prevent and prohibit the unautho- 
rized or unlawful practice thereof by appropriate rules, orders, and 
penalties. 



History. Acts 1961, No. 438, §§ 
A.S.A. 1947, §§ 25-215 — 25-217. 



1-3; 



RESEARCH REFERENCES 



Ark. L. Rev. Note, Eaton and Benton v. 
Supreme Court of Arkansas Committee on 



Professional Conduct: Restrictions on Le- 
gal Advertising, 35 Ark. L. Rev. 549. 



CASE NOTES 



Cited: Feldman v. State Bd. of Law 
Exmrs., 438 F.2d 699 (8th Cir. 1971); 



McKenzie v. Burris, 255 Ark. 330, 500 
S.W.2d 357 (1973). 



16-22-209. Practicing without license — Contempt of court. 

Every person who shall attempt to practice law in any court of record 
without being licensed, sworn, and registered, as required in this 
subchapter, shall be deemed guilty of a contempt of court and shall be 
punished as in other cases of contempt. 

History. Rev. Stat., ch. 15, § 7; C. & M. 
Dig., § 601; Pope's Dig., § 641; A.S.A. 
1947, § 25-106. 

CASE NOTES 



Analysis 

Real estate brokers. 
Scope of license. 

Real Estate Brokers. 

For a discussion of the unlawful prac- 
tice of law by real estate brokers, see 
Arkansas Bar Ass'n v. Block, 230 Ark. 430, 
323 S.W.2d 912, cert, denied, 361 U.S. 
836, 80 S. Ct. 87, 4 L. Ed. 2d 76 (1959), 
modified, Creekmore v. Izard, 236 Ark. 
558, 367 S.W.2d 419 (1963). 

Scope of License. 

Every attorney regularly licensed and 
duly admitted to practice in the courts of 



this state possesses a license to appear in 
those courts for any suitors who may 
retain him; but his license is not of itself 
an authority to appear for any particular 
person until he is in fact employed or 
retained by him. Cartwell v. Menifee, 2 
Ark. 356 (1840). 

Cited: Tally v. Reynolds, 1 Ark. 99 
(1838); Conway County v. Little Rock & 
F.S. Ry., 39 Ark. 50 (1882); Visart v. Bush, 
46 Ark. 153(1885). 
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16-22-210. Clerk or sheriff not to act as attorney. 

No clerk of any court of record in this state or sheriff, while he 
continues to act as such, shall under any pretense whatever act as an 
attorney at law in the court of which he is clerk or in the county in 
which he is sheriff. 

History. Rev. Stat., ch. 15, § 9; C. & M. Cross References. Judges barred from 

Dig., § 602; Pope's Dig., § 642; A.S.A. practicing law, Ark. Const., Art. 7, § 25. 
1947, § 25-107. 

16-22-211. Corporations or associations — Practice of law or 
solicitation prohibited — Exceptions — Penalty. 

(a) It shall be unlawful for any corporation or voluntary association 
to practice or appear as an attorney at law for any person in any court 
in this state or before any judicial body, to make it a business to practice 
as an attorney at law for any person in any of the courts, to hold itself 
out to the public as being entitled to practice law, to tender or furnish 
legal services or advice, to furnish attorneys or counsel, to render legal 
services of any kind in actions or proceedings of any nature or in any 
other way or manner, or in any other manner to assume to be entitled 
to practice law or to assume or advertise the title of lawyer or attorney, 
attorney at law, or equivalent terms in any language in such manner as 
to convey the impression that it is entitled to practice law, or to furnish 
legal advice, service, or counsel, or to advertise that either alone or 
together with or by or through any person, whether a duly and 
regularly admitted attorney at law or not, it has, owns, conducts, or 
maintains a law office or any office for the practice of law, or for 
furnishing legal advice, services, or counsel. 

(b) It shall also be unlawful for any corporation or voluntary associ- 
ation to solicit itself by or through its officers, agents, or employees, any 
claim or demand for the purpose of bringing an action thereon or of 
representing as attorney at law or for furnishing legal advice, services, 
or counsel to, a person sued or about to be sued in any action or 
proceeding or against whom an action or proceeding has been or is 
about to be brought, or who may be affected by any action or proceeding 
which has been or may be instituted in any court or before any judicial 
body, or for the purpose of so representing any person in the pursuit of 
any civil remedy 

(c) The fact that any officer, trustee, director, agent, or employee 
shall be a duly and regularly admitted attorney at law shall not be held 
to permit or allow any such corporation or voluntary association to do 
the acts prohibited in this section nor shall that fact be a defense upon 
the trial of any of the persons mentioned for a violation of the provisions 
of this section. 

(d) This section shall not apply to a corporation or voluntary associ- 
ation lawfully engaged in the examination and insuring of titles to real 
property, nor shall it prohibit a corporation or a voluntary association 
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from employing an attorney or attorneys in and about its own imme- 
diate affairs or in any litigation to which it is or may become a party. 

(e) Nothing contained in this section shall be construed to prevent a 
corporation from furnishing to any person, lawfully engaged in the 
practice of law, such information or such clerical services in and about 
his professional work as, except for the provisions of this section, may 
be lawful, if at all times the lawyer receiving such information or such 
services shall maintain full professional and direct responsibility to his 
clients for the information and services so received. However, no 
corporation shall be permitted to render any services which cannot 
lawfully be rendered by a person not admitted to practice law in this 
state, nor to solicit directly or indirectly professional employment for a 
lawyer. 

(f)(1) Any corporation or voluntary association violating any of the 
provisions of this section shall be guilty of a misdemeanor and punished 
by a fine of not less than one hundred dollars ($100) nor more than five 
thousand dollars ($5,000). 

(2) Every officer, trustee, director, agent, or employee of the corpora- 
tion or voluntary association who directly or indirectly engages in any 
of the acts prohibited in this section or assists such corporation or 
voluntary association to do such prohibited acts is guilty of a misde- 
meanor and shall be punished by a fine of not less than one hundred 
dollars ($100) nor more than five thousand dollars ($5,000). 

History. Acts 1929, No. 182, §§ 1-6; Ex. Sess.), No. 11, § 1;A.S.A. 1947, §§ 25- 
Pope's Dig., §§ 3630-3635; Acts 1958 (2nd 205 — 25-210. 

RESEARCH REFERENCES 

Ark. L. Notes. Laurence, Recent Devel- Ark. L. Rev. Legal Profession — Unau- 

opments in the Arkansas Law of Garnish- thorized Practice — Practice of Law by 

ment: Does a Corporate Garnishee Need a Banks, 9 Ark. L. Rev. 67. 

Lawyer to Answer the Writ?, 1997 Ark. L. Professional Corporations — A Current 

Notes 95. Appraisal, 23 Ark. L. Rev. 215. 

CASE NOTES 

Analysis torneys, is not engaged in the unautho- 
rized practice of law when it compiles and 
Activities not prohibited. drafts inventories and accounts in pro- 
Self-representation. bate Arkansas Bar Ass'n v. Union Nat'l 
Unlawful practice. Bank> 2 24 Ark. 48, 273 S.W.2d 408 (1954). 
Validity of instruments unlawfully pre- 
pared. Self-Representation. 

A banking corporation cannot practice 
Activities Not Prohibited. law directly or indirectly through em- 
A banking corporation is not engaged in ployee attorneys, except that it may rep- 
the unauthorized practice of law when it resent itself in the courts through em- 
advertises its services as a fiduciary, rec- ployee attorneys in its own business 
ommends that the public consult with affairs. Arkansas Bar Ass'n v. Union Nat'l 
their attorneys, and does not attempt to Bank, 224 Ark. 48, 273 S.W.2d 408 (1954). 
perform legal services in general. A bank- Although individuals may represent 
ing corporation, through its employee at- themselves, corporations must be repre- 
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sented by licensed attorneys. All City ments involving real property and do title 

Glass & Mirror, Inc. v. McGraw Hill Info, examination and curative work for others, 

Sys. Co., 295 Ark. 520, 750 S.W.2d 395 they are engaged in the unauthorized 

(1988). practice of law. Beach Abstract & Guar. 



Co. v. Bar Ass'n, 230 Ark. 494, 326 S.W.2d 
900 (1959). 



Unlawful Practice. 

A banking corporation, through its em 

ployee attorneys, is engaged in the unau- Validity of Instruments Unlawfully 

thorized practice of law when its attorneys Prepared. 

draft fiduciary instruments, prepare and Deed prepared by nonlawyer, who also 

file court papers, appear in court in pend- gives advice as to its legal effect, is not 

ing litigation or to invoke processes for its void, although amounting to the unautho- 

beneficiaries, cofiduciaries or others than rized practice of law, since this section 

the corporation, or advise persons other only penalizes the persons engaged in the 

than the corporation as to legal matters, unlawful practice. Gaylor v. Gaylor, 224 

Arkansas Bar Ass'n v. Union Natl Bank, Ark. 644, 275 S.W.2d 644 (1955). 

224 Ark. 48, 273 S.W.2d 408 (1954). Cited: Arkansas Bar Ass'n v. Union 

Where abstract and title insurance com- Nat'l Bank, 224 Ark. 48, 273 S.W.2d 408 

panies draft and prepare for others instru- (1954). 

16-22-212. Disbarment in another state — Effects. 

(a) It shall be unlawful for any person to practice law or attempt to 
practice law, in any of the courts of record, municipal courts, justice 
courts, or any other court in this state, or to solicit business as, or in any 
manner represent himself to be, an attorney at law when such person 
so practicing or attempting to practice law, or soliciting business as, or 
representing himself to be, an attorney at law has previously been 
disbarred from the practice of law in any other state of the United 
States of America, while a resident of that state. 

(b)(1) No person shall be admitted to practice law in this state who 
has been disbarred from the practice of law in any other state. 

(2) The disbarment of any person from the practice of law in any 
other state shall operate as a disbarment of the person from the practice 
of law in this state under any license, permit, or enrollment issued to 
the person by any court in this state, prior to his disbarment in the 
other state. 

(3) A certified copy of the order, judgment, or decree of the disbar- 
ment in the other state shall be prima facie evidence of the disbarment 
in the other state when filed in any court in this state. 

(c) It shall be unlawful for any judge of any court of record, municipal 
judge, mayor, justice of the peace, or other magistrate to knowingly 
permit any person to practice law or attempt to practice law, or to 
appear in any manner as an attorney at law before him or in his court 
in violation of any of the terms and provisions of this section. 

(d) Any person violating the terms of this section shall be guilty of a 
misdemeanor and upon conviction shall be fined in any sum not less 
than five hundred dollars ($500) and not more than one thousand 
dollars ($1,000). Each violation of this section shall constitute a 
separate offense. 
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History. Acts 1935, No. 168, §§ 1-4; not apply to any person who had been 

Pope's Dig., §§ 633, 635-637; A.S.A. 1947, disbarred in another state and who had 

§§ 25-201 — 25-204. been reinstated in the state where the 

Publisher's Notes. Acts 1935, No. 168, disbarment occurred prior to January 1, 

§ 1, provided in part that the act would 1935. 

16-22-213. Advertising. 

(a) No attorney shall use the printed media or broadcast media, cable 
television, or any other medium to directly solicit clients or encourage 
litigation in this state. Attorneys may utilize the media and all other 
media for advertising their areas of practice or expertise, fees, ad- 
dresses, telephone numbers, and as otherwise permitted by the Arkan- 
sas Supreme Court. 

(b) Violations of this section shall constitute Class A misdemeanors. 

History. Acts 1987, No. 317, §§ 1, 2. 

RESEARCH REFERENCES 



Ark. L. Rev. Killenbeck, Professional- 
ism in the Balance?, 49 Ark. L. Rev. 671. 

Schauer, The Speech of Law and the 
Law of Speech, 49 Ark. L. Rev. 687. 

Rotunda, Professionalism, Legal Adver- 
tising, and Free Speech in the Wake of 
Florida Bar v. Went For It, Inc., 49 Ark. L. 
Rev. 703. 

Watkins, Lawyer Advertising, the Elec- 



tronic Media, and the First Amendment, 
49 Ark. L. Rev. 739. 

Florida Bar v. Went For It, Inc.: Does 
Ambulance-Chasing in Florida Justify Ad- 
vertising Reform in Arkansas?, 49 Ark. L. 
Rev. 795. 

UALR L.J. Survey — Attorneys, 10 
UALR L.J. 539. 



Subchapter 3 — Rights and Liabilities 



SECTION. 

16-22-301. Legislative intent. 

16-22-302. Compensation governed by 
contract. 

16-22-303. Compromise or settlement 
without attorney's consent 
— Effect. 

16-22-304. Lien of attorney created. 

16-22-305. Unnecessary costs satisfied by 
attorney. 

16-22-306. Negligence of attorney result- 
ing in dismissal — Liabil- 



SECTION. 

ity for costs and damages. 

16-22-307. Failure to pay over money — 
Judgment for money and 
costs — Penalized by 
court. 

16-22-308. Attorney's fees in certain civil 
actions. 

16-22-309. Attorney's fees in actions lack- 
ing justiciable issue. 

16-22-310. Liability for civil damages. 



Publisher's Notes. Former §§ 16-22- 
301 — 16-22-304, concerning attorney 
liens, were repealed by Acts 1989, No. 293, 
§ 3. They were derived from the following 
sources: 

16-22-301. Acts 1941, No. 59, § 1; 1941, 
No. 306, § 1; A.S.A. 1947, § 25-301. 

16-22-302. Acts 1941, No. 59, § 1; 1941, 
No. 306, § 1; A.S.A. 1947, § 25-301. 



16-22-303. Acts 1941, No. 59, § 1; 1941; 
No. 306, § 1; A.S.A. 1947, § 25-301. 

16-22-304. Acts 1909, No. 293, § 2, p. 
892; C. & M. Dig., § 629; Pope's Dig., 
§ 669; Acts 1983, No. 755, § 1; A.S.A. 
1947, § 25-302. 

Cross References. Attorney's fees, 
award of in refund action brought under 
Ark. Const., Art. 16, § 13, § 26-35-902. 
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Volunteers, liability for negligence in 
rendering legal services, § 16-6-104. 

Effective Dates. Acts 1915, No. 240, 
§ 3: approved Mar. 24, 1915. Emergency 
decl ared 

Acts 1987, No. 661, § 5: Apr. 6, 1987. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the liability of accountants 
and attorneys to persons not in privity of 
contract with them should be specifically 
outlined by legislative enactment; that 
this Act establishes the limits of such 
liability; and that this Act should go into 
effect as soon as possible. Therefore, an 
emergency is hereby declared to exist and 
this Act being immediately necessary for 
the preservation of the public peace, 
health and safety shall be in full force and 
effect from and after its passage and ap- 
proval." 

Acts 1989, No. 293, § 4: Mar. 2, 1989. 
Emergency clause provided: "It is hereby 



found and determined by the General As- 
sembly of the State of Arkansas that the 
Supreme Court in Henry, Walden and 
Davis v. Goodman, 294 Ark. 25 (1987), 
limited the existing Attorney's Lien Law 
by allowing only a quantum meruit recov- 
ery in a case in which the attorney was 
dismissed by the client; that the Supreme 
Court's interpretation of the Attorney 
Lien Law is contrary to what was in- 
tended by the enactment of Acts 59 and 
306 of 1941, the Attorney Lien Law; that 
an attorney should have the right to rely 
on his contract with his client; and that 
the Attorney's Lien Law should be reen- 
acted to protect the contractual rights of 
attorneys. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall be in full 
force and effect from and after its passage 
and approval." 



RESEARCH REFERENCES 



ALR. State statute or court rule fixing 
maximum fees for attorney appointed to 
represent indigent. 3 ALR 4th 576. 

Attorney's death as affecting compensa- 
tion under contingent fee contract. 9 ALR 
4th 191. 

Charging excessive fee as ground for 
disciplinary action. 11 ALR 4th 133. 

Statute establishing contingent fee 
scale for attorneys representing parties in 
medical malpractice actions. 12 ALR 4th 
23. 

Statute or rule providing for arbitration 
of fee disputes between attorneys and 
their clients. 17 ALR 4th 993. 

Attorney's charging lien as including 
services rendered or disbursements made 
in other than instant action or proceeding. 
23 ALR 4th 336. 

Referral fee agreement between attor- 
neys. 28 ALR 4th 665. 

"Structured settlement" and attorney's 



fees arrangements in relation thereto. 31 
ALR 4th 95. 

Priority between judgment creditor's 
lien and attorney's lien. 34 ALR 4th 665. 

Retaining lien as affected by action to 
collect legal fees. 45 ALR 4th 198. 

Am. Jur. 7 Am. Jur. 2d, Attys, § 183 et 
seq., § 357 et seq. 

Ark. L. Rev. Legal Profession — Non- 
Compromise Provisions in Attorney-Cli- 
ent Contracts, 3 Ark. L. Rev. 474. 

Attorney-Client — Compensation of At- 
torney as Condition Precedent to Substi- 
tution, 13 Ark. L. Rev. 140. 

Legal Malpractice, 27 Ark. L. Rev. 452. 

Note, Henry, Walden & Davis v. 
Goodman: The Value of a Discharged At- 
torney's Contingent Fee Contract in Ar- 
kansas, 42 Ark. L. Rev. 549. 

UALR L.J. Survey, Legal Profession, 
12 UALR L.J. 649. 

C.J.S. 7 C.J.S., Atty & C, § 131 et seq. 



CASE NOTES 



Analysis 



Applicability. 
Scope. 



Applicability. 

The statutory lien provided in this sub- 
chapter is available to attorneys who have 
been dismissed only if they have been 
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fired without cause. Crockett & Brown v. under appropriate circumstances, the lien 

Wilson, 314 Ark. 578, 864 S.W2d 244 may be enforced not only against the cli- 

(1993). ent but against anyone, including another 

Q attorney, who knowingly settles with an 

c .Tnno r-mor* j .c j fi m- no om opposing litigant without the consent of 

Act 293 of 1989, codified as § 16-22-301 ™ ^ * remedial 

et seq., explicitly provides that attorneys A J confined to orosoective 

may rely on their contractual rights with tlon ' ^ ct *™ 1S , ? ot co ™ ne(i O no f? i q 

clients and are entitled to obtain a lien for ^^^fl^"***' 3 ° 2 **' ^ 

services based on such agreements. The 78b b - w ^ d 57d (iyyu) - 

Attorneys Lien Law also provides that, 



16-22-301. Legislative intent. 

It is hereby found and determined by the General Assembly of the 
State of Arkansas that the Supreme Court, in Henry, Walden, and 
Davis v. Goodman, 294 Ark. 25 (1987), limited the existing Attorney's 
Lien Law by allowing only a quantum meruit recovery in a case in 
which the attorney was dismissed by the client; that the Supreme 
Court's interpretation of the Attorney Lien Law is contrary to what was 
intended by the enactment of Acts 59 and 306 of 1941, the Attorney Lien 
Law; that an attorney should have the right to rely on his contract with 
his client; and that the Attorney's Lien Law should be reenacted to 
protect the contractual rights of attorneys. Therefore, it is the intent of 
§§ 16-22-302 — 16-22-304 to allow an attorney to obtain a lien for 
services based on his or her agreement with his or her client and to 
provide for compensation in case of a settlement or compromise without 
the consent of the attorney. 

History. Acts 1989, No. 293, § 1. ney, see Publisher's Notes to this subchap- 

Publisher's Notes. As to repeal of ter. 
former provisions relating to lien of attor- 

RESEARCH REFERENCES 

Ark. L. Notes. Brill, Equity and the UALR L.J. Survey — Miscellaneous, 11 
Institutionary Remedies: Constructive UALR L.J. 235. 
Trust, Equitable Lien, and Subrogation, 
1992 Ark. L. Notes 1. 

CASE NOTES 

Applicability. causes, or charges in causes not inti- 

The attorney's lien statutes, this section mately connected with the particular ac- 

through § 16-22-304, do not apply to tion. Grayson v. Bank of Little Rock, 334 

cases in which an attorney is terminated Ark. 180, 971 S.W.2d 788 (1998). 

for cause. Williams v. Ashley, 319 Ark. 197, Cited: Lockley v. Easley, 302 Ark. 13, 

890 S.W.2d 260 (1995). 786 S.W.2d 573 (1990); Haskins Law Firm 

An attorney's lien extends only to fees v. American Nat'l Property & Cas. Co., 304 

and disbursements rendered in the partic- Ark. 684, 804 S.W.2d 714 (1991); 

ular action in which they were incurred, Lancaster v. Fitzhugh, 310 Ark. 590, 839 

and does not cover a general balance due S.W.2d 192 (1992); Finnegan v. Johnson, 

the attorney, charges rendered in other 326 Ark. 586, 932 S.W.2d 344 (1996). 
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16-22-302. Compensation governed by contract. 

The compensation of an attorney at law, solicitor, or counselor for his 
services is governed by agreement, expressed or implied, which is not 
restrained by law. 

History. Acts 1989, No. 293, § 1. ney, see Publisher's Notes to this subchap- 

Publisher's Notes. As to repeal of ter. 
former provisions relating to lien of attor- 

RESEARCH REFERENCES 



UALR L.J. Survey- 
UALR L.J. 235. 



-Miscellaneous, 11 



CASE NOTES 



Analysis 

Construction. 

Applicability. 

Compliance. 

Contingency fees. 

Contract. 

Discharge for cause. 

Discharge without cause. 

Construction. 

Former similar section was remedial in 
character and was to be liberally con- 
strued. Slayton v. Russ, 205 Ark. 474, 169 
S.W.2d 571 (1943); Monsanto Chem. Co. v. 
Grandbush, 162 F. Supp. 797 (W.D. Ark. 
1958) (preceding decisions under prior 
law). 

Applicability. 

The attorney's lien statutes, §§ 16-22- 
301 — 16-22-304, do not apply to cases in 
which an attorney is terminated for cause. 
Williams v. Ashley, 319 Ark. 197, 890 
S.W.2d 260 (1995). 

Compliance. 

Strict compliance with the statute is not 
required, substantial compliance will suf- 
fice. Gary Eubanks & Assocs. v. Black & 
White Cab Co., 34 Ark. App. 235, 808 
S.W.2d 796 (1991). 

Attorney failed to comply with this sec- 
tion where the letter did not contain no- 
tice of intent to assert an attorney's lien on 
the proceeds of the claim, the letter was 
not dispatched by registered mail, and did 
not contain the signature of attorney or 
client. Gary Eubanks & Assocs. v. Black & 
White Cab Co., 34 Ark. App. 235, 808 
S.W.2d 796 (1991). 



Contingency Fees. 

Contingency contracts for legal services 
are valid and enforceable, and when those 
services have been performed as contem- 
plated in contract, attorney is entitled to 
fee fixed in the contract and to lien 
granted by attorney's lien provisions. 
Former statute did not authorize an attor- 
ney to recover full contingency fee under 
contract where contract had not been fully 
performed, and attorney was limited to 
recovery of a reasonable fee for his ser- 
vices. Henry, Walden & Davis v. Goodman, 
294 Ark. 25, 741 S.W.2d 233 (1987) (deci- 
sion under prior law). 

Contract. 

There was no requirement under former 
statute that a contract for the compensa- 
tion of attorney be in writing. Equifax, 
Inc. v. Luster, 463 F. Supp. 352 (E.D. Ark. 
1978), aff'd sub nom. Arkansas La. Gas 
Co. v. Luster, 604 F.2d 31 (8th Cir. 1979) 
(decision under prior law). 

Discharge for Cause. 

An attorney discharged for cause is en- 
titled only to a "reasonable fee" rather 
than a contract fee. Crockett & Brown v. 
Wilson, 314 Ark. 578, 864 S.W.2d 244 
(1993). 

Where attorney was discharged for 
cause, this section was not applicable, and 
the chancellor properly awarded a reason- 
able fee for attorney's services rendered to 
the date of termination, rather than at the 
contracted rate. Williams v. Ashley, 319 
Ark. 197, 890 S.W2d 260 (1995). 

Discharge Without Cause. 

Where an attorney was retained to rep- 
resent an heir in the settlement of an 
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estate upon an agreement that he should the amount that would be due under the 

receive a certain percentage of the heir's contract could not be ascertained until the 

interest in the estate and was discharged estate was settled. Weil v. Finneran, 70 

without cause before the estate was set- Ark. 509, 69 S.W 310 (1902) (decision 

tied and suit was brought at once, he was under prior law). 

entitled to recover his expenses and the Cited: Lancaster v. Fitzhugh, 310 Ark. 

value of his services but not to recover the 590, 839 S.W.2d 192 (1992). 
amount of compensation agreed upon, as 

16-22-303. Compromise or settlement without attorney's con- 
sent — Effect. 

(a) Any agreement, contract, or arrangement between litigants or 
any conduct of the one seeking affirmative relief at the instance and 
procurement of his adversary which deprives the litigant of his asserted 
right against his adversary shall constitute a compromise or settlement 
of his cause of action within the meaning of this section. 

(b)(1) In case a compromise or settlement is made by the parties 
litigant to the action after service of the notice by certified mail and 
before the filing of suit, or if made after suit is filed upon the action and 
such compromise or settlement is made without the consent of such 
attorney at law, solicitor, or counselor, the court of proper jurisdiction 
shall, upon motion, enter judgment for a reasonable fee or compensa- 
tion against all of the parties to the compromise or settlement so made 
without the consent of the attorney at law, solicitor, or counselor, and 
the amount of the fee or compensation shall not be necessarily limited 
to the amount, if any, of the compromise or settlement between the 
parties litigant. 

(2) If the compromise or settlement is effected by an agent or agents 
of such party, the judgment shall be entered against the agent or agents 
as well as against those parties from whom the attorney at law, 
solicitor, or counselor is entitled to judgment for the fee or compensa- 
tion, and, if the compromise or settlement is made with the knowledge 
or advice of the attorney at law, solicitor, or counselor of those parties 
from whom the attorney at law, solicitor, or counselor is entitled to 
judgment for the fee or compensation, the court shall also enter 
judgment against such attorneys at law, solicitors, or counselors as 
well. 

History. Acts 1989, No. 293, § 1. ney, see Publisher's Notes to this subchap- 

Publisher's Notes. As to repeal of ter. 
former provisions relating to lien of attor- 

RESEARCH REFERENCES 

UALR L.J. Survey — Miscellaneous, 11 
UALR L.J. 235. 
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CASE NOTES 



Analysis 

Construction. 
Applicability. 
Abandonment of client. 
Collection of fee. 
— Lien. 

Entitlement to fee. 
Motion to fix fee. 
Reasonableness of fee. 

Construction. 

Former similar section was remedial in 
character and must be liberally construed. 
Slayton v. Russ, 205 Ark. 474, 169 S.W.2d 
571 (1943); Monsanto Chem. Co. v. 
Grandbush, 162 F. Supp. 797 (W.D. Ark. 
1958) (preceding decisions under prior 
law). 

Applicability. 

The attorney's lien statutes, §§ 16-22- 
301 — 16-22-304, do not apply to cases in 
which an attorney is terminated for cause. 
Williams v. Ashley, 319 Ark. 197, 890 
S.W.2d 260 (1995). 

Abandonment of Client. 

Counsel's protest to client and advice 
against making what he thought was an 
improvident settlement did not constitute 
abandonment of his client or forfeiture of 
any right he may have had under contract 
with client. St. Louis-San Francisco Ry. v. 
Hurst, 198 Ark. 546, 129 S.W.2d 970 
(1933) (decision under prior law). 

Collection of Fee. 

The right of the attorney to collect his 
fee from his client's adversary is depen- 
dent upon this section and he must bring 
his case in conformity therewith. Missouri 
Pac. Transp. Co. v. Geurin, 200 Ark. 755, 
140 S.W.2d 691 (1940) (decision under 
prior law). 

Where client settles claim without at- 
torney's knowledge, attorney can recover 
fee by separate action in the court in 
which his client's action was instituted 
and is not limited to file a motion in the 
origianl suit. Missouri Pac. Transp. Co. v. 
McDonald, 206 Ark. 270, 174 S.W.2d 944 
(1943) (decision under prior law). 

Judgment for a reasonable fee may be 
against any of the parties litigant. Henry, 
Walden & Davis v. Goodman, 294 Ark. 25, 
741 S.W.2d 233 (1987) (decision under 
prior law). 



— Lien. 

Probate court had jurisdiction to enforce 
attorney's lien pending in that court for 
case tried before that court. Baxter Land 
Co. v. Gibson, 236 Ark. 664, 367 S.W.2d 
741 (1963) (decision under prior law). 

If a proceeding to collect attorney's fee is 
against the client, the amount of the fee is 
to be governed by their agreement and, to 
ensure payment of that fee, the attorney is 
entitled to a lien upon the client's cause of 
action which attaches to any settlement 
recovered by the client; however, when the 
attorney proceeds against the other party, 
this section contains no provision for a 
lien upon the cause of action which might 
attach to a settlement recovered by the 
other party and the attorney is entitled 
only to a reasonable fee or compensation. 
Jarboe v. Hicks, 281 Ark. 21, 660 S.W.2d 
930 (1983); Cato v. Arkansas Mun. League 
Mun. Health Benefit Fund, 285 Ark. 419, 
688 S.W.2d 720 (1985) (preceding deci- 
sions under prior law). 

Where attorney filed suit for accounting 
and aided in preparing divorce suit, which 
was dismissed, and there was no showing 
that client received tangible assets in re- 
turn for the dismissal of her claim, no 
useful purpose would be served by reopen- 
ing suit for purposes of enforcing attor- 
ney's lien. Myers v. Muuss, 281 Ark. 188, 
662 S.W.2d 805 (1984) (decision under 
prior law). 

Entitlement to Fee. 

Defendant, by compromising and set- 
tling with client, recognizes the attorney's 
absolute right to recover a fee of some 
amount and the attorney is entitled to a 
recovery without having to prove that 
client could recover in the original case. 
Slayton v. Russ, 205 Ark. 474, 169 S.W.2d 
571 (1943) (decision under prior law). 

When a client settles a claim without 
the attorney's consent, with or without a 
monetary consideration for the settle- 
ment, the attorney is nevertheless enti- 
tled to a reasonable fee. Missouri Pac. 
Transp. Co. v. McDonald, 206 Ark. 270, 
174 S.W.2d 944 (1943) (decision under 
prior law). 

Attorney who, when it developed at the 
trial that client's suit had been settled 
without his knowledge, entered a nonsuit, 
did not lose his right to an attorney's fee. 
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Missouri Pac. Transp. Co. v. McDonald, 
206 Ark. 270, 174 S.W.2d 944 (1943) (de- 
cision under prior law). 

In suit by attorneys to recover fees 
where parties to a suit have compromised, 
attorneys need not show that suit would 
have been successful, if tried, or that cli- 
ent received any consideration for the 
compromise or settlement. Hamm v. 
Howard, 216 Ark. 326, 225 S.W.2d 333 
(1949) (decision under prior law). 

Attorney was entitled to fee for services 
rendered in suing debtor where debtor 
paid client directly, if client had agreed to 
pay attorney a reasonable cash fee for any 
services performed. Stevens v. Gilliam, 
220 Ark. 867, 251 S.W.2d 241 (1952) (de- 
cision under prior law). 

To be entitled to a fee under this section 
the attorney does not have to show that 
the suit would have been successful. 
Monsanto Chem. Co. v. Grandbush, 162 F. 
Supp. 797 (W.D. Ark. 1958) (decision un- 
der prior law). 

An attorney discharged with or without 
cause can recover the reasonable value of 
his or her services to the date of discharge. 
Crockett & Brown, P. A. v. Courson, 312 
Ark. 363, 849 S.W.2d 938 (1993). 

Motion to Fix Fee. 

Proof of a compromise or settlement 
after suit is filed and without the attor- 
ney's consent constitutes, under this sec- 
tion, the only prerequisite to the proper 
filing by the attorney of a motion to have 
his fee fixed. Slayton v. Russ, 205 Ark. 
474, 169 S.W.2d 571 (1943) (decision un- 
der prior law). 

Reasonableness of Fee. 

This section provides for a fee on a 
quantum meruit basis and in determining 
what would be a reasonable fee, court 
takes into consideration the amount of 
time and labor involved, the skill and 
ability of the attorney, and the nature and 
extent of the litigation. St. Louis-San 
Francisco Ry. v. Hurst, 198 Ark. 546, 129 
S.W.2d 970 (1939) (decision under prior 
law). 



Fee is not necessarily limited to the 
amount of the settlement; other elements 
may be considered in determining a rea- 
sonable fee on a quantum meruit. Mis- 
souri Pac. Transp. Co. v. Geurin, 200 Ark. 
755, 140 S.W.2d 691 (1940) (decision un- 
der prior law). 

For discussion of reasonableness of fee 
in various contexts, see St. Louis S.W. Ry. 
v. Poe, 201 Ark. 93, 143 S.W.2d 879 (1940); 
Slayton v. Russ, 205 Ark. 474, 169 S.W.2d 
571 (1942); Holland v. Harley, 206 Ark. 
244, 174 S.W.2d 567 (1943); Missouri Pac. 
Transp. Co. v. McDonald, 206 Ark. 270, 
174 S.W.2d 944 (1943); Equifax, Inc. v. 
Luster, 463 F. Supp. 352 (E.D. Ark. 1978) 
(decisions under prior law). 

Among the pertinent considerations in 
determining the reasonableness of an at- 
torney's fee, not specifically fixed by con- 
tract, are: (1) the attorney's judgment, 
learning, ability, skill, experience, profes- 
sional standing and advice; (2) the rela- 
tionship between the parties; (3) the 
amount or importance of the subject mat- 
ter of the case; (4) the nature, extent and 
difficulty of services in research; (5) the 
preparation of pleadings; (6) the proceed- 
ings actually taken and the nature and 
extent of the litigation; (7) the time and 
labor devoted to the client's cause, the 
difficulties presented in the course of the 
litigation and the results obtained. In 
making these determinations, both the 
trial court's and the appellate court's ex- 
perience and knowledge of the character 
of such services may be used as a guide. 
Crockett & Brown, P. A. v. Courson, 312 
Ark. 363, 849 S.W.2d 938 (1993). 

Fee award held reasonable. Crockett & 
Brown, P.A. v. Courson, 312 Ark. 363, 849 
S.W.2d 938 (1993). 

There is no requirement that the trial 
judge consider his own experience and 
knowledge in assessing the reasonable- 
ness of a fee. Harper v. Shackleford, 41 
Ark. App. 116, 850 S.W.2d 15 (1993). 

Cited: Haskins Law Firm v. American 
Nat'l Property & Cas. Co., 304 Ark. 684, 
804 S.W.2d 714 (1991). 
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16-22-304. Lien of attorney created. 

(a)(1) From and after service upon the adverse party of a written 
notice signed by the client and by the attorney at law, solicitor, or 
counselor representing the client, which notice is to be served by 
certified mail, a return receipt being required to establish actual 
delivery of the notice, the attorney at law, solicitor, or counselor serving 
the notice upon the adversary party shall have a lien upon his client's 
cause of action, claim, or counterclaim, which attaches to any settle- 
ment, verdict, report, decision, judgment, or final order in his client's 
favor, and the proceeds thereof in whosoever's hands they may come. 

(2) The lien cannot be defeated and impaired by any subsequent 
negotiation or compromise by any parties litigant. 

(3) However, the lien shall apply only to the cause or causes of action 
specifically enumerated in the notice. 

(b) In the event that the notice is not served upon the adverse party 
by an attorney at law, solicitor, or counselor representing his client, the 
same lien created in this section shall attach in favor of the attorney at 
law, solicitor, or counselor from and after the commencement of an 
action or special proceeding or the service upon an answer containing a 
counterclaim, in favor of the attorney at law, solicitor, or counselor who 
appears for and signs a pleading for his client in the action, claim, or 
counterclaim in which the attorney at law, solicitor, or counselor has 
been employed to represent the client. 

(c) This lien shall apply to proceedings before the Workers' Compen- 
sation Commission. The lien shall attach from the date a notice of claim 
is filed with the commission, if served by certified mail, return receipt 
requested, or from the date the commission mails notice of the claim to 
the employer or carrier, regardless of whether this mailing by the 
commission is by certified mail or regular mail, whichever date occurs 
first. 

(d) The court or commission before which an action was instituted, or 
in which an action may be pending at the time of settlement, compro- 
mise, or verdict, or in any chancery court of proper venue, upon the 
petition of the client or attorney at law, shall determine and enforce the 
lien created by this section. 

History. Acts 1989, No. 293, § 1; 1991, former section, see Publisher's Notes to 
No. 1229, § 1. this subchapter. 

Publisher's Notes. As to repeal of 

CASE NOTES 
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Constitutionality. Contingency fee. 

In general. Expenses. 

Construction. Interpleader. 

Purpose. Jurisdiction. 

Applicability. Notice. 

Appeal. Priority. 
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Procedure for enforcement. 

Property subject to lien. 

Reasonable fees. 

Reopening suit. 

Settlement. 

Time of attachment. 

Constitutionality. 

Former statute did not unconstitution- 
ally deprive one of the right of trial by 
jury, since constitutional right of trial by 
jury applies only to rights that existed at 
common law before the adoption of the 
constitution, and does not apply to new 
rights created by the legislature since the 
adoption of the constitution. Henry, 
Walden & Davis v. Goodman, 294 Ark. 25, 
741 S.W.2d 233 (1987) (decision under 
prior law). 

In General. 

Former similar statute provided the 
only method by which an attorney's lien 
could be enforced. McNeill v. Percy, 201 
Ark. 454, 145 S.W.2d 32 (1940) (decision 
under prior law). 

An attorney's lien which has attached to 
the proceeds of litigation follows the prop- 
erty when it is conveyed to others. Nash v. 
Estate of Swaffar, 336 Ark. 235, 983 
S.W.2d 942 (1999). 

Construction. 

Former statute was remedial in charac- 
ter and was to be liberally construed. 
Slayton v. Russ, 205 Ark. 474, 169 S.W.2d 
571 (1943); Monsanto Chem. Co. v. 
Grandbush, 162 F. Supp. 797 (W.D. Ark. 
1958); Rush v. Metrocentre Imp. Dist. No. 
1, 686 F.2d 625 (8th Cir. 1982) (preceding 
decisions under prior law). 

Purpose. 

Purpose of former statute was to estab- 
lish a lien for attorney's fees, after speci- 
fied notice to adverse parties, which at- 
tached to proceeds of any settlement, 
verdict, report, decision, judgment, or fi- 
nal order. Henry, Walden & Davis v. 
Goodman, 294 Ark. 25, 741 S.W.2d 233 
(1987) (decision under prior law). 

The 1989 amendments to the Attorney's 
Lien Law expressed a clear legislative 
intent that attorneys be allowed to rely on 
the contracts they make with their clients, 
regardless of whether the contract is for a 
contingent fee or otherwise. Lancaster v. 
Fitzhugh, 310 Ark. 590, 839 S.W.2d 192 
(1992). 



Applicability. 

The attorney's lien statutes, § 16-22- 
301 through this section, do not apply to 
cases in which an attorney is terminated 
for cause. Williams v. Ashley, 319 Ark. 197, 
890 S.W.2d 260 (1995). 

Appeal. 

Where, upon appeal from suit in which 
appellants intervened, appellants filed an 
affidavit to the effect that they had not 
authorized an appeal, appeal was dis- 
missed without prejudice to rights of 
counsel to pursue any action or lien which 
he may have had for services. Martin v. 
Pope, 226 Ark. 522, 290 S.W.2d 849 (1956) 
(decision under prior law). 

Collection of Fee. 

The right of the attorney to collect his 
fee from his client's adversary was depen- 
dent upon former statute and he had to 
bring his case in conformity therewith. 
Missouri Pac. Transp. Co. v. Geurin, 200 
Ark. 755, 140 S.W.2d 691 (1940) (decision 
under prior law). 

Where client settles claim without at- 
torney's knowledge, attorney can recover 
fee by separate action in the court in 
which his client's action was instituted 
and is not limited to file a motion in the 
original suit. Missouri Pac. Transp. Co. v. 
McDonald, 206 Ark. 270, 174 S.W.2d 944 
(1943) (decision under prior law). 

— Lien. 

Probate court had jurisdiction to enforce 
attorney's lien pending in that court for 
case tried before that court. Baxter Land 
Co. v. Gibson, 236 Ark. 664, 367 S.W.2d 
741 (1963) (decision under prior law). 

If a proceeding to collect attorney's fees 
is against the client, the amount of the fee 
is to be governed by their agreement and, 
to ensure payment of that fee, the attor- 
ney is entitled to a lien upon the client's 
cause of action which attaches to any 
settlement recovered by the client; how- 
ever, when the attorney proceeds against 
the other party, former statute contained 
no provision for a lien upon the cause of 
action which might attach to a settlement 
recovered by the other party and the at- 
torney was entitled only to a reasonable 
fee or compensation. Jarboe v. Hicks, 281 
Ark. 21, 660 S.W2d 930 (1983); Cato v. 
Arkansas Mun. League Mun. Health Ben- 
efit Fund, 285 Ark. 419, 688 S.W2d 720 
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(1985) (preceding decisions under prior 
law). 

Where attorney filed suit for accounting 
and aided in preparing divorce suit, which 
was dismissed, and there was no showing 
that client received tangible assets in re- 
turn for the dismissal of her claim, no 
useful purpose would be served by reopen- 
ing suit for purposes of enforcing attor- 
ney's lien. Myers v. Muuss, 281 Ark, 188, 
662 S.W.2d 805 (1984) (decision under 
prior law). 

Where the client did not receive a ver- 
dict in his favor in the interpleader action, 
and did not receive any portion of the 
interpled fund, no judgment existed on 
which his attorney could attach a lien. 
Birdsong Cabinet Shop, Inc. v. Bland, 307 
Ark. 149, 817 S.W.2d 886 (1991). 

The circuit court erred in making the 
particular declaration allowing attorney a 
20% interest in client's potential recovery 
against the disputed trust and estate. The 
circuit court should have considered a 
declaration of whether or not the attorney 
was entitled to a fee based on quantum 
meruit. Lancaster v. Fitzhugh, 310 Ark. 
590, 839 S.W.2d 192 (1992). 

Contingency Fee. 

Where legal services had been fully per- 
formed as contemplated in a contingency 
fee contract, attorney was entitled to the 
fee fixed in the contract and to the lien 
granted by former statute. Former statute 
did not authorize an attorney to recover 
full contingency fee under contract where 
contract had not been fully performed, 
and attorney was limited to recovery of a 
reasonable fee for his services. Henry, 
Walden & Davis v. Goodman, 294 Ark. 25, 
741 S.W.2d 233 (1987) (decision under 
prior law). But see § 16-22-301. 

Expenses. 

Where client agreed to pay attorney 
one-third of amount recovered and, out of 
his share, any expenses properly incurred, 
expenses properly incurred were a part of 
the fee and within the purview of former 
statute. Moreover, compensation of assist- 
ing attorney should have been considered 
as one of expenses properly incurred and 
embraced in the attorney's lien. McNeill v. 
Percy, 201 Ark. 454, 145 S.W2d 32 (1940) 
(decision under prior law). 

The lien for an attorney's fee also in- 
cludes the expenses properly incurred by 



the attorney in prosecuting the suit. 
Monsanto Chem. Co. v. Grandbush, 162 F. 
Supp. 797 (W.D. Ark. 1958); Equifax, Inc. 
v. Luster, 463 F. Supp. 352 (E.D. Ark. 
1978), aff' d sub nom. Arkansas La. Gas 
Co. v. Luster, 604 F.2d 31 (8th Cir. 1979) 
(preceding decisions under prior law). 

Interpleader. 

Attorneys who contracted on a contin- 
gent fee basis to bring action against in- 
surance companies for fire loss were enti- 
tled to fee based on total recovery even 
though a percentage of the amount would 
actually be paid to mortgagee in inter- 
pleader action, and attorneys were enti- 
tled to lien for that amount on mortgagor's 
portion of recovery. Consolidated Under- 
writers of S.C. Ins. Co. v. Bradshaw, 136 F. 
Supp. 395 (W.D. Ark. 1955) (decision un- 
der prior law). 

Jurisdiction. 

The lien must be enforced in the trial 
court. May v. Ausley, 103 Ark. 306, 146 
S.W. 139 (1912) (decision under prior law). 

Probate court had jurisdiction to enforce 
attorney's lien pending in that court for 
case tried before that court. Baxter Land 
Co. v. Gibson, 236 Ark. 664, 367 S.W.2d 
741 (1963) (decision under prior law). 

Even though petitioner argued that 
venue was improper under § 16-60-116(a) 
because he neither resided nor was sum- 
moned in Crawford County, but because 
the complaint was one quasi in rem to 
determine the rights to the money in the 
registry of the Crawford County Circuit 
Court and, specifically, his rights to attor- 
ney fees, Crawford County was the proper 
venue for hearing the complaint in inter- 
vention under subsection (d) of this sec- 
tion. Milligan v. Circuit Court, 331 Ark. 
439, 959 S.W.2d 747 (1998). 

Notice. 

In suit to recover fee from adverse party, 
attorney should allege and prove that de- 
fendant had notice of his interest in the 
suit. Kansas City, Ft. S. & M.R.R. v. 
Joslin, 74 Ark. 551, 86 S.W. 435 (1905); 
Rachels & Robinson v. Doniphan Lumber 
Co., 98 Ark. 529, 136 S.W. 658 (1911) 
(preceding decisions under prior law). 

A letter to the adverse party from the 
attorney, even though not signed by his 
client, that he was impressing a lien con- 
stituted substantial compliance with 
former statute. Metropolitan Life Ins. Co. 
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v. Roberts, 241 Ark. 994, 411 S.W2d 299 
(1967) (decision under prior law). 

Attorney not entitled to relief under this 
section where attorney failed to comply 
with this section's requirement of written 
notice signed by the client. Childs v. Mid- 
Century Ins. Co., 55 Ark. App. 168, 934 
S.W.2d 533 (1996). 

Priority. 

Attorney's lien on judgment which was 
garnished by third party was held supe- 
rior to garnishment, even though service 
of garnishment antedated attorney's peti- 
tion to establish lien, because the lien 
attached and dated from the filing of the 
complaint and the issuance of summons 
thereon. McNeill v. Percy, 201 Ark. 454, 
145 S.W.2d 32 (1940) (decision under prior 
law). 

In action by mortgagor against insur- 
ance companies for fire loss, attorney's 
lien attached when complaints were filed 
and summons issued thereon and were 
superior to liens of mortgagor's creditors, 
including lien of judgment creditor under 
§ 16-66-112, where judgment creditor had 
not obtained execution or garnishment 
against personal property or delivery of 
the writ to the officer in the proper county. 
Consolidated Underwriters of S.C. Ins. 
Co. v. Bradshaw, 136 F. Supp. 395 (W.D. 
Ark. 1955) (decision under prior law). 

Mortgagee's right to the proceeds of fire 
policy containing open loss payable and 
standard mortgage clauses was superior 
to lien of attorneys who represented mort- 
gagor in action to recover on policy. Con- 
solidated Underwriters of S.C. Ins. Co. v. 
Bradshaw, 136 F. Supp. 395 (W.D. Ark. 
1955) (decision under prior law). 

Procedure for Enforcement. 

Where client settles claim without at- 
torney's knowledge, attorney can recover 
fee by separate action in the court in 
which his client's action was instituted 
and is not limited to file a motion in the 
original suit. Missouri Pac. Transp. Co. v. 
McDonald, 206 Ark. 270, 174 S.W2d 944 
(1943) (decision under prior law). 

The procedure for enforcing an attor- 
ney's lien may be by motion in court where 
action is pending, or may be by separate 
suit in that court. Monsanto Chem. Co. v. 
Grandbush, 162 F. Supp. 797 (W.D. Ark. 
1958) (decision under prior law). 

Where suit began as a contract action in 



which the circuit court had proper subject 
matter jurisdiction, after the suit was 
amended to include a request for declara- 
tory relief, the suit was still properly be- 
fore the circuit court, as §§ 16-111-103 
and 16-111-104 permit courts of record 
within their respective jurisdictions to de- 
clare relief in cases involving the interpre- 
tation of contracts. Lancaster v. Fitzhugh, 
310 Ark. 590, 839 S.W2d 192 (1992). 

Property Subject to Lien. 

A solicitor has no lien upon his client's 
land for services rendered in removing a 
cloud from his title to it. Hershy v. Du Val, 
47 Ark. 86, 14 S.W 469 (1885) (decision 
under prior law). 

Attorney is not entitled to lien on land 
allotted to client in partition suit. Gibson 
v. Buckner, 65 Ark. 84, 44 S.W. 1034 
(1898); Weatherford v. Hill, 68 Ark. 80, 56 
S.W. 448 (1900); Houpt v. Bohl, 71 Ark. 
330, 75 S.W. 470 (1903) (preceding deci- 
sions under prior law). 

Former statute did not give the attorney 
any interest in, or control over, the cause 
of action; he had a lien only on the fruits of 
the litigation. Saint Louis, I.M. & S. Ry. v. 
Blaylock, 117 Ark. 504, 175 S.W. 1170 
(1915) (decision under prior law). 

An interest of one of the parties in 
certain oil leases was not subject to attor- 
ney's lien. Monsanto Chem. Co. v. 
Grandbush, 162 F. Supp. 797 (W.D. Ark. 
1958) (decision under prior law). 

Reasonable Fees. 

Although former statute made no dis- 
tinction between a contingency fee and a 
fee based on other criteria, it did not 
require that the fee should be anything 
other than reasonable. Henry, Walden & 
Davis v. Goodman, 294 Ark. 25, 741 
S.W2d 233 (1987) (decision under prior 
law). 

Reopening Suit. 

Where attorney filed suit for accounting 
and aided in preparing divorce suit, which 
was dismissed, and there was no showing 
that client received tangible assets in re- 
turn for the dismissal of her claim, no 
useful purpose would be served by reopen- 
ing suit for purposes of enforcing attor- 
ney's lien. Myers v. Muuss, 281 Ark. 188, 
662 S.W2d 805 (1984). 

Settlement. 

The right of an attorney to his fees is 
unaffected by a release executed by his 
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client, relieving the defendant from liabil- 
ity. American Nat'l Ins. Co. v. Mooney, 111 
Ark. 514, 164 S.W. 276 (1914) (decision 
under prior law). 

Attempted compromise by one of 
distributees of proceeds of judicial sale, 
absent authority by other distributees, did 
not bind other distributees or defeat the 
contingent fee interest of their attorney. 
Holland v. Wait, 193 Ark. 1179, . 102 
S.W.2d 550 (1937) (decision under prior 
law). 

Where an attorney, employed by finance 
company to collect balance due or repos- 
sess car from delinquent purchaser, called 
on defendant and received his promise to 
pay balance or deliver car on following 
day, and the attorney neither filed suit nor 
gave defendant a written notice by regis- 
tered mail, and defendant made compro- 
mise settlement directly with finance com- 
pany, the attorney had no right of action 
or lien against defendant for attorneys 
fees under former statute. Whetstone v. 
Daniel, 217 Ark. 899, 233 S.W.2d 625 
(1950) (decision under prior law). 

Where debtor of attorney's client settled 
with client without attorney's knowledge 
after registered letter had been sent to 
debtor informing him that client had in- 
structed attorney to file suit on the ac- 
count, attorney acquired statutory lien 
and was entitled to a reasonable fee from 
debtor for his services. Whetstone v. 
Travis, 223 Ark. 856, 269 S.W.2d 320 
(1954) (decision under prior law). 

A client's action in settling or dismissing 
his claim or cause of action without con- 
sulting his attorney could also entitle the 
latter to a lien for his fee under former 
statute. Martin v. Pope, 226 Ark. 522, 290 
S.W2d 849 (1956) (decision under prior 
law). 

A client could dismiss or settle his cause 
of action without consulting his attorney, 
but if he does so, the attorney had a lien 
for his fee under former statute. Monsanto 
Chem. Co. v. Grandbush, 162 F. Supp. 797 
(W.D. Ark. 1958) (decision under prior 
law). 

Where a general contractor and an in- 
surance company resolved claims between 
them by entering into a comprehensive 
settlement agreement which decreased 
the monetary obligations owed by the gen- 



eral contractor to the insurer, the agree- 
ment was a settlement in the general 
contractor's favor within the meaning of 
former statute and, therefore, the general 
contractor's attorney had a valid and en- 
forceable lien which had attached to the 
settlement sum. Rush v. Metrocentre Imp. 
Dist. No. 1, 686 F.2d 625 (8th Cir. 1982) 
(decision under prior law). 

By the language of the attorney's lien 
statute, the lien applies to "any settle- 
ment"; thus, where a law firm, that had 
agreed to represent a client for a contin- 
gent fee and later was fired, claimed an 
attorney's lien on behalf of its former 
client against any recovery, but entered 
into an express contract with the client's 
new attorney for a guaranteed attorney's 
lien for a specific dollar amount, the law 
firm bargained away its right to any fu- 
ture recovery by substituting a liquidated 
sum in exchange for surrendering its right 
to a percentage of any subsequent recov- 
ery. Haskins Law Firm v. American Nat'l 
Property & Cas. Co., 304 Ark. 684, 804 
S.W.2d 714 (1991). 

Time of Attachment. 

Lien attaches when summons is issued. 
Union Sawmill Co. v. Pace, Campbell & 
Davis, 163 Ark. 598, 260 S.W. 428 (1924) 
(decision under prior law). 

Attorney employed under written con- 
tract had a lien on client's cause of action 
from the date the complaint was filed and 
summons issued thereon. McNeill v. 
Percy, 201 Ark. 454, 145 S.W.2d 32 (1940) 
(decision under prior law). 

In an action under former statute 
against an insurance company, the cause 
of action attached upon the happening of 
total and permanent disability, although 
not recoverable until due proof of disabil- 
ity was made, and the fact that notice was 
given prior to the furnishing of proof of 
disability would not defeat the lien. Met- 
ropolitan Life Ins. Co. v. Roberts, 241 Ark. 
994, 411 S.W.2d 299 (1967) (decision un- 
der prior law). 

When an attorney fails to give the re- 
quired written notice to the adverse party, 
a lien does not attach until summons, 
issued on the complaint, is placed in the 
hands of the proper sheriff. Home Ins. Co. 
v. Jones, 253 Ark. 218, 485 S.W.2d 190 
(1972) (decision under prior law). 
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16-22-305. Unnecessary costs satisfied by attorney. 

If any attorney at law or other person admitted to conduct causes in 
any court in the State of Arkansas appears to have multiplied the 
proceedings in any cause before such court, so as to increase costs 
unreasonably and vexatiously, he shall be required, by order of the 
court, to satisfy any excess of costs so increased. 

History. Acts 1915, No. 240, § 2; C. & Cross References. Liability of attor- 
M. Dig., § 607; Pope's Dig., § 647; A.S.A. ney for costs, §§ 16-68-306, 16-68-407. 
1947, § 25-303. 

16-22-306. Negligence of attorney resulting in dismissal — Lia- 
bility for costs and damages. 

If any suit in any court of record in this state is dismissed on account 
of the negligence of any attorney at law, or for his nonattendance at the 
court without having a just and reasonable excuse for such absence, it 
shall be at the costs of the attorney at law. Such attorney at law shall 
be liable for all damages his client may have sustained by the dismissal 
or by any other neglect by the attorney at law of his duty, in an action 
in any court within this state having jurisdiction thereof. 

History. Rev. Stat., ch. 15, § 10; C. & 
M. Dig., § 608; Pope's Dig., § 648; A.S.A. 
1947, § 25-304. 

CASE NOTES 

Analysis into his hands to collect as an attorney, 

p , - . ,, unless it is shown that he has been guilty 

xt i- ' of culpable negligence in the prosecution 

g of his suit, and thereby the plaintiff has 

Good Faith. lost his debt. Cummins v. McLain, 2 Ark. 

In dealing with their clients, attorneys 402 (1840); Sevier v. Holliday, 2 Ark. 512 

are required to exercise the utmost good (1840); Palmer & Southmayd v. Ashley & 

faith. Weil v. Fineran, 78 Ark. 87, 93 S.W. Ringo, 3 Ark. 75 (1840). 
568 (1906). Cited: Barr v. Cockrill, 224 Ark. 570, 



Negligence. 

An attorney is not liable in the dis- 
charge of his official duty for claims put 



275 S.W.2d 6 (1955). 



16-22-307. Failure to pay over money — Judgment for money 
and costs — Penalized by court. 

If any attorney at law receiving money for his client refuses or fails to 
pay the money over on demand, the attorney at law may be proceeded 
against in a summary way on motion before the circuit court, either in 
the county in which he may reside or in the county in which he received 
the money. The court shall render judgment against him for the amount 
of money received by the attorney at law for the use of his client, with 
costs, and he shall be further dealt with as the court may deem just 
under the provisions of this subchapter. 
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History. Rev. Stat, ch. 15, § 11; C. & 
M. Dig., § 609; Pope's Dig., § 649; A.S.A. 
1947, § 25-305. 



Cross References. Judgment on mo- 
tion obtained by client against attorney, 
§ 16-65-201. 



CASE NOTES 



Analysis 

Basis of liability. 
Notice of collection. 
Summary proceedings. 
Suspension from practice. 
Wrongful payment. 

Basis of Liability. 

An attorney cannot be held liable for 
money collected by him as such, unless a 
demand is made upon him and he refuses 
to pay it over or remit it according to 
instructions of his client. His liability de- 
pends upon the principle of agency, and he 
holds money when collected as bailee. 
Taylor v. Spears, 6 Ark. 381 (1846). 

Notice of Collection. 

It is the duty of an attorney who has 
collected money as such to give notice of 
the fact to his client within a reasonable 
time, and if he fails to do so he may be 
sued without previous demand. Jett v. 
Hempstead, 25 Ark. 462 (1869). 

If the client has notice, he must make 
demand in a reasonable time. Whitehead 
v.Wells, 29 Ark. 99(1874). 



Summary Proceedings. 

This section was not intended as a sub- 
stitute for an ordinary action for money 
had and received, and where the attorney 
files a verified answer showing a merito- 
rious defense, the court cannot render 
summary judgment upon the client's mo- 
tion. Davies & Davies v. Patterson, 132 
Ark. 484, 201 S.W. 504 (1917). 

Suspension from Practice. 

A complaint charging an attorney with 
failure to pay over client's funds, asking 
that the court deal with him as the court 
might deem just, is sufficient to base an 
order suspending defendant from prac- 
tice. Nichols v. Little, 112 Ark. 213, 165 
S.W. 301 (1914). 

Wrongful Payment. 

If an attorney, without authority, pays 
money of his client to another, who was 
not authorized to receive it, the client may 
recover it from the attorney. Wood & 
Henderson v. Claiborne, 82 Ark. 514, 102 
S.W. 219 (1907). 

Cited: Wallis v. State, 54 Ark. 611, 16 
S.W 821 (1891). 



16-22-308. Attorney's fees in certain civil actions. 

In any civil action to recover on an open account, statement of 
account, account stated, promissory note, bill, negotiable instrument, or 
contract relating to the purchase or sale of goods, wares, or merchan- 
dise, or for labor or services, or breach of contract, unless otherwise 
provided by law or the contract which is the subject matter of the action, 
the prevailing party may be allowed a reasonable attorney's fee to be 
assessed by the court and collected as costs. 



History. Acts 1987, No. 519, § 1; 1989, 
No. 800, § 1. 

Publisher's Notes. Acts 1999, No. 135, 
§ 5, provided: "All laws and parts of laws 
in conflict with this Act are hereby re- 
pealed. Specifically, any other law or parts 
of law of general application regarding the 
award of attorneys' fees, as applied in 
litigation involving policies of insurance, 
are superseded by this Act. Specifically, 



the provisions of § 16-22-308 regarding 
the award of attorneys' fees to the prevail- 
ing party in a civil action for breach of 
contract are expressly superseded by the 
provisions of this Act." Acts 1999, No. 135 
amended § 23-79-208. 

Cross References. Actions on bonds, 
notes, etc., § 16-107-101 et seq. 

Costs generally, § 16-68-401 et seq. 
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CASE NOTES 



Analysis 

Construction. 
Applicability. 
Attorney's duty. 
Bankruptcy. 
Breach of contract. 
Computation of fees. 
— Procedure. 
Court's authority. 
Discretion of court. 
Election of remedies. 
Evidence. 
Fees allowed. 
Fees denied. 
Prevailing party. 
Reversal of judgment. 
Standard of review. 
Teachers. 
Time limitations. 
Tort action. 

Construction. 

This section covers the same subject as 
§ 23-89-207 and aids in determining leg- 
islative intent for that section. Wenrick v. 
Crater, 315 Ark. 361, 868 S.W.2d 60 
(1993). 

The legislature's use of the word "may" 
in this section indicates that the legisla- 
ture intended a court's award of attorney's 
fees pursuant to this section to be permis- 
sive and discretionary with the court 
rather than mandatory. Reliance Ins. Co. 
v. Tobi Eng'g, Inc., 735 F. Supp. 326 (W.D. 
Ark. 1990). 

Applicability. 

Statutes such as this section providing 
for attorney's fees to be taxed as costs are 
to be given retrospective application. City 
of Fayetteville v. Bibb, 30 Ark. App. 31, 
781 S.W.2d 493 (1989). 

This section, defining costs as including 
discretionary attorney's fees in certain 
cases, must be applied by federal court in 
a diversity case. Reliance Ins. Co. v. Tobi 
Eng'g, Inc., 735 F. Supp. 326 (W.D. Ark. 
1990). 



Plaintiff was not entitled to attorney's 
fees where he brought an action to recover 
on a materialman's lien, unjust enrich- 
ment and detrimental reliance and not on 
any of the instruments or contracts ex- 
pressly listed in this section, and where 
plaintiff obtained only partial relief on its 
detrimental reliance claim and could not 
be said to have prevailed on its unjust 
enrichment claim. Westside Galvanizing 
Servs., Inc. v. Georgia-Pacific Corp., 921 
F2d 735 (8th Cir. 1990), reh'g denied. 

This statute allows a trial court to as- 
sess a reasonable attorney's fee and is 
inapplicable upon appeal. University 
Hosp. v. Undernehr, 307 Ark. 445, 821 
S.W.2d 26 (1991); 215 Club v. Devore, 311 
Ark. 309, 843 S.W.2d 317 (1992); Precision 
Steel Whse., Inc. v. Anderson-Martin 
Mach. Co., 313 Ark. 258, 854 S.W.2d 321 
(1993). 

This section does not embrace tort ac- 
tions such as deceit. Stein v. Lukas, 308 
Ark. 74, 823 S.W.2d 832 (1992). 

An attorney discharged with or without 
cause can recover the reasonable value of 
his or her services to the date of discharge. 
Crockett & Brown, P. A. v. Courson, 312 
Ark. 363, 849 S.W.2d 938 (1993). 

This section does not provide for a rea- 
sonable attorney's fee in tort actions. 
Mercedes-Benz Credit Corp. v. Morgan, 
312 Ark. 225, 850 S.W.2d 297 (1993). 

While this section allows for attorney's 
fees in breach of contract cases, it does not 
allow attorney's fees in tort actions. Secu- 
rity Pac. Hous. Servs., Inc. v. Friddle, 315 
Ark. 178, 866 S.W.2d 375 (1993). 

A written agreement, specifically pro- 
viding for the payment of attorney's fees 
incurred, is enforceable in accordance 
with its terms, and is independent of the 
statutory authorization providing for at- 
torney's fees under the circumstances cov- 
ered by this section. Griffin v. First Nat'l 
Bank, 318 Ark. 848, 888 S.W.2d 306 
(1994). 

This section is a general statute provid- 
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ing for the recovery of attorney's fees in 
actions on breach of contract, and a gen- 
eral statute does not apply where there is 
a specific statute covering a particular 
subject matter. State Farm Mut. Auto. 
Ins. Co. v. Brown, 48 Ark. App. 136, 892 
S.W.2d 519 (1995). 

As this section does not mention insur- 
ance policies or provide for attorney's fees 
for either insureds or insurers, it does not 
allow an award of attorney's fees to a 
prevailing insurer in an action seeking 
recovery for a claim under a policy. Village 
Mkt., Inc. v. State Farm Gen. Ins. Co., 334 
Ark. 227, 975 S.W.2d 86 (1998). 

Attorney's Duty. 

The burden of obtaining a ruling from 
the trial court is on the attorney request- 
ing fees; any objections and matters left 
unresolved below are waived and may not 
be raised on appeal. Crockett & Brown, 
P.A. v. Courson, 312 Ark. 363, 849 S.W.2d 
938 (1993). 

Bankruptcy. 

A creditor's status as unsecured does 
not bar it from asserting a claim in bank- 
ruptcy court for attorney's fees under this 
section. In re Hunter, 203 Bankr. 150 
(Bankr. W.D. Ark. 1996). 

Breach of Contract. 

Although the supreme court held in 
O'Bar v. Hight, 169 Ark. 1008, 277 S. W. 
533 (1925), that a covenantee could not 
recover attorney's fees from the covenan- 
tor in an action for breach of warranty, Act 
800 of 1989 amended this section to per- 
mit a trial court to allow a reasonable 
attorney's fee to the prevailing party in an 
action for breach of contract. Murchie v. 
Hinton, 41 Ark. App. 84, 848 S.W.2d 436 
(1993). 

A warranty deed should be considered a 
contract between a grantor and his 
grantee who has accepted it for the pur- 
poses of this section. Murchie v. Hinton, 
41 Ark. App. 84, 848 S.W.2d 436 (1993). 

Since an implied-in-law contract, or 
quasi-contract, is indeed no contract at 
all, there was no authority for an award of • 
attorneys' fees. Friends of Children, Inc. v. 
Marcus, 46 Ark. App. 57, 876 S.W.2d 603 
(1994). 

Where defendant prevailed against 
plaintiff's allegations that they breached 
their lease terms, the trial court was au- 
thorized to award reasonable attorney's 



fees under this section. Sunbelt Explora- 
tion Co. v. Stephens Prod. Co., 320 Ark. 
298, 896 S.W.2d 867 (1995). 

The circuit court was authorized to 
award attorneys' fees not subject to a 
specified limit where the plaintiff's action 
was for breach of contract. Marshall Sch. 
Dist. v. Hill, 56 Ark. App. 134, 939 S. W.2d 
319 (1997). 

It was too late for the plaintiff to at- 
tempt to recharacterize her suit as one for 
breach of contract in order to trigger an 
attorney's fee award under this section 
where she previously characterized the 
suit as one for illegal exaction and entered 
into a settlement which provided for attor- 
ney's fees under § 26-35-902(a), which 
authorizes attorney's fees in illegal exac- 
tion cases. Barnhart v. City of 
Fayetteville, 335 Ark. 57, 977 S.W.2d 225 
(1998). 

Computation of Fees. 

Although there is no fixed formula in 
determining the computation of attorney's 
fees, the courts should be guided by recog- 
nized factors in making their decision, 
including the experience and ability of the 
attorney, the time and labor required to 
perform the legal service properly, the 
amount involved in the case and the re- 
sults obtained, the novelty and difficulty 
of the issues involved, the fee customarily 
charged in the locality for similar legal 
services, whether the fee is fixed or con- 
tingent, the time limitations imposed 
upon the client or by the circumstances, 
and the likelihood, if apparent to the cli- 
ent, that the acceptance of the particular 
employment will preclude other employ- 
ment by the lawyer. Chrisco v. Sun Indus., 
Inc., 304 Ark. 227, 800 S.W.2d 717 (1990). 

Among the pertinent considerations in 
determining the reasonableness of an at- 
torney's fee, not specifically fixed by con- 
tract, are: (1) the attorney's judgment, 
learning, ability, skill, experience, profes- 
sional standing and advice; (2) the rela- 
tionship between the parties; (3) the 
amount or importance of the subject mat- 
ter of the case; (4) the nature, extent and 
difficulty of services in research; (5) the 
preparation of pleadings; (6) the proceed- 
ings actually taken and the nature and 
extent of the litigation; (7) the time and 
labor devoted to the client's cause, the 
difficulties presented in the course of the 
litigation and the results obtained. In 
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making these determinations, both the 
trial court's and the appellate court's ex- 
perience and knowledge of the character 
of such services may be used as a guide. 
Crockett & Brown, P. A. v. Courson, 312 
Ark. 363, 849 S.W.2d 938 (1993). 

There is no requirement that the trial 
judge consider his own experience and 
knowledge in assessing the reasonable- 
ness of a fee. Harper v. Shackleford, 41 
Ark. App. 116, 850 S.W.2d 15 (1993). 

Any attorney's fees awarded should be 
reasonable; there are established princi- 
ples which a court should use in determin- 
ing the reasonableness of an attorney's fee 
and, among others, these should include 
consideration of whether or not the ac- 
tions taken by a party seeking such fees 
were meritorious and successful. Griffin v. 
First Nat'l Bank, 318 Ark. 848, 888 S.W.2d 
306 (1994). 

— Procedure. 

Trial court's decision concerning entitle- 
ment to fees under this section required 
an inquiry separate from its decision on 
the merits of the underlying action — an 
inquiry which could not commence until 
party prevailed in the underlying action. 
Marsh & McLennan v. Herget, 321 Ark. 
180, 900 S.W.2d 195 (1995). 

Court's Authority. 

A trial court may not award an attor- 
ney's fee for services performed by an 
attorney on appeal after the case in which 
the fee is sought has been returned to the 
trial court by a mandate which does not 
order the fee. National Cashflow Sys. v. 
Race, 307 Ark. 131, 817 S.W.2d 876 (1991). 

Where the additional award of costs on 
appeal was not awarded at the direction of 
the appellate court, was not of a ministe- 
rial nature, and was for the services of the 
prevailing party's attorney on appeal, the 
trial court was without authority to award 
attorney fees following the appeal. Race v. 
National Cashflow Sys., 34 Ark. App. 261, 
810 S.W2d 46, aff'd, 307 Ark. 131, 817 
S.W.2d 876 (1991). 

Discretion of Court. 

The word "may" is usually employed as 
implying permissive or discretional, 
rather than mandatory, action or conduct 
and is construed in a permissive sense 
unless necessary to give effect to an intent 
to which it is used; and within the context 
in which the word "may" is employed in 



this section, allowance of attorney's fees is 
permissive and discretional with the trial 
court. Chrisco v. Sun Indus., Inc., 304 Ark. 
227, 800 S.W.2d 717 (1990). 

This section is clearly not mandatory 
and the decision whether to award attor- 
ney fees in cases governed by this section 
is left to the sound discretion of the trial 
court. Logue v. Seven-Hot Springs Corp., 
926 F.2d 722 (8th Cir. 1991). 

While this section allows for the award 
of attorney's fees in certain civil actions, 
including actions for breach of contract, 
the decision whether to award a fee in 
such cases is a decision within the trial 
court's discretion. Security Pac. Hous. 
Servs., Inc. v. Friddle, 315 Ark. 178, 866 
S.W.2d 375 (1993). 

Since the award of attorney's fees is 
discretionary under this section, and since 
neither party cited authority or presented 
argument indicating that the trial court 
abused its discretion, there was no abuse 
of discretion in denying attorney's fees 
pursuant to this section. Caplener v. 
Bluebonnet Milling Co., 322 Ark. 751, 911 
S.W.2d 586 (1995). 

Election of Remedies. 

The policy concern supporting the elec- 
tion doctrine (which operates to preclude a 
complainant from receiving an award that 
over-compensates and over-restores him 
for his injury by permitting recovery on 
two different theories) is not a valid con- 
sideration with respect to a fee request. 
Childs v. Adams, 322 Ark. 424, 909 S.W.2d 
641 (1995). 

Evidence. 

The failure of an attorney to keep de- 
tailed time records is not fatal to his 
claim. Harper v. Shackleford, 41 Ark. App. 
116, 850 S.W.2d 15 (1993). 

Fees Allowed. 

Where plaintiff was awarded relief for 
failure to promote and back pay, the re- 
covery he received was pay for labor or 
services and recovery could be had for 
attorney's fees. City of Ft. Smith v. 
Driggers, 305 Ark. 409, 808 S.W2d 748 
(1991). 

As the holding of the trial court was 
that there was an employment contract 
which was breached, the awarding of an 
attorney's fee was not improper. Crain 
Indus., Inc. v. Cass, 305 Ark. 566, 810 
S.W2d 910 (1991). 
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Fee award held reasonable. Crockett & 
Brown, RA. v. Courson, 312 Ark. 363, 849 
S.W.2d 938 (1993). 

Appellees, guarantors, pursuant to con- 
tract and this section, awarded reasonable 
attorney's fees. Arkansas Indus. Dev. 
Comm'n v. FABCO of Ashdown, Inc., 312 
Ark. 26, 847 S.W.2d 13 (1993). 

Fees Denied. 

The trial court erred in awarding attor- 
ney's fees in an interpleader action. Con- 
struction Mach. v. Roberts, 307 Ark. 252, 
819 S.W.2d 268 (1991). 

Costs for depositions, expert fees and 
travel expenses are not allowable. Sunbelt 
Exploration Co. v. Stephens Prod. Co., 320 
Ark. 298, 896 S.W.2d 867 (1995). 

An appeal from a decision of the Civil 
Service Commission is an action which 
does not fall within the language of this 
section and therefore attorney's fees are 
not authorized. City of Little Rock v. 
Quinn, 35 Ark. App. 77, 811 S.W.2d 6 
(1991). 

Where the contract for or purchase of 
materials was made by previous owners 
and the suit was a suit in rem against the 
property, the only recovery that could be 
made by the plaintiff was under the sec- 
tion that grants a lien against the prop- 
erty for materials and labor furnished, 
§ 18-44-101, which does not provide that 
the supplier of the materials or labor has a 
lien for attorney's fees, so that attorney's 
fees were not recoverable. Transportation 
Properties, Inc. v. Central Glass & Mirror 
of N.W. Ark., Inc., 38 Ark. App. 60, 827 
S.W.2d 667 (1992). 

Award of attorney's fees was reversed 
where the plaintiff's action was based 
primarily in tort. Meyer v. Riverdale Har- 
bor Mun. Property Owners Imp. Dist. No. 
1, 58 Ark. App. 91, 947 S.W.2d 20 (1997). 

Prevailing Party. 

Where six of the seven counts contained 
in plaintiff's complaint were dismissed on 
defendant's motion for directed verdict at 
the close of plaintiff's case-in-chief and 
jury returned a verdict in favor of plaintiff 
on remaining count, plaintiff was the "pre- 
vailing party" under this section. ERC 
Mtg. Group, Inc. v. Luper, 32 Ark. App. 19, 
795 S.W.2d 362 (1990). 

Even though defendant was simply de- 
fending the cause of action on the basis 
that no contract existed between the par- 



ties, defendant was a prevailing party 
within the meaning of the statute and 
entitled to attorney's fees. Cumberland 
Fin. Group, Ltd. v. Brown Chem. Co., 34 
Ark. App. 269, 810 S.W.2d 49 (1991). 

Although the original request for fees 
was based on claims dismissed before 
trial, the district court did not abuse its 
discretion in awarding the prevailing par- 
ties their attorney's fees under this sec- 
tion. TCBY Sys. v. RSP Co., 33 F.3d 925 
(8th Cir. 1994). 

The chancellor did not abuse her discre- 
tion in awarding attorney's fees to the 
party she determined to be the prevailing 
party in a breach of contract action. Gill v. 
Transcriptions, Inc., 319 Ark. 485, 892 
S.W.2d 258 (1995). 

A third-party beneficiary may recover 
attorney's fees under this section. Little 
Rock Wastewater Util. v. Larry Moyer 
Trucking, Inc., 321 Ark. 303, 902 S.W.2d 
760 (1995). 

Reversal of Judgment. 

Where trial court relied on this section 
in authorizing award of attorney's fees to 
the prevailing party, the Supreme Court, 
in reversing judgment, also reversed the 
award of attorney's fees. Brookside Village 
Mobile Homes v. Meyers, 301 Ark. 139, 
782 S.W2d 365 (1990). 

Since the judgment in favor of the pre- 
vailing party was reversed, the award of 
the attorney's fee was also reversed. 
American States Ins. Co. v. Tri Tech, Inc., 
35 Ark. App. 134, 812 S.W.2d 490 (1991). 

Standard of Review. 

Due to the trial judge's intimate ac- 
quaintance with the record and the qual- 
ity of service rendered, the appellate court 
usually recognizes the superior perspec- 
tive of the trial judge in assessing the 
applicable factors. Accordingly, an award 
of attorney's fees will not be set aside 
absent an abuse of discretion by the trial 
court. Chrisco v. Sun Indus., Inc., 304 Ark. 
227, 800 S.W2d 717 (1990). 

Teachers. 

An action brought pursuant to the 
Teacher Fair Dismissal Act, § 6-17-1501 
et seq., is both a civil action and a claim 
for labor or services, and thus covered by 
this section. Junction City Sch. Dist. v. 
Alphin, 56 Ark. App. 61, 938 S.W.2d 239 
(1997); Hall v. Kingsland Sch. Dist., 56 
Ark. App. 110, 938 S.W2d 571 (1997). 
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Actions brought pursuant to the 
Teacher Fair Dismissal Act of 1983, § 6- 
17-1501 et seq., are actions in contract for 
labor or services such that attorney's fees 
may be awarded by the trial court pursu- 
ant to this section. Love v. Smackover Sch. 
Dist., 329 Ark. 4, 946 S.W.2d 676 (1997). 

Time Limitations. 

There is no statute or local court rule 
that prescribes any specific time limit on a 
motion for an attorney's fee under this 
section. Therefore, because the essence of 
waiver is the voluntary relinquishment of 
a known right, it was impossible to waive 
right to request a fee award under this 
section by filing motion more than 30 days 
after the underlying judgment was ren- 
dered. Marsh & McLennan v. Herget, 321 
Ark. 180, 900 S.W.2d 195 (1995). 

Tort Action. 

When the prevailing party's claim is 
based in tort, an award of attorney's fees 
cannot be justified under this section. 
Wheeler Motor Co. v. Roth, 315 Ark. 318, 
867 S.W2d 446 (1993). 

Where a case was submitted to the jury 
on alternate theories, both contract and 
tort, and the jury based its award on the 
tort theory, the trial judge did not err in 
declining to award attorney's fees. 
Wheeler Motor Co. v. Roth, 315 Ark. 318, 
867 S.W.2d 446 (1993). 



Attorney's fees denied where the action 
was one for replevin and, alternatively, for 
conversion of two trucks; this section does 
not allow attorney's fees in tort actions. 
McQuillan v. Mercedes-Benz Credit Corp., 
331 Ark. 242, 961 S.W.2d 729 (1998). 

Cited: Damron v. University Estates, 
Phase II, Inc., 295 Ark. 533, 750 S.W2d 
402 (1988); Meyers Gen. Agency v. Laven- 
der, 301 Ark. 503, 785 S.W.2d 28 (1990); 
Lockley v. Easley, 302 Ark. 13, 786 S.W.2d 
573 (1990); Eddings v. Lippe, 304 Ark. 
309, 802 S.W2d 139 (1991); Woodhaven 
Homes, Inc. v. Kennedy Sheet Metal Co., 
304 Ark. 415, 803 S.W.2d 508 (1991); 
McElroy v. Grisham, 306 Ark. 4, 810 
S.W2d 933 (1991); Green v. Bell, 308 Ark. 
473, 826 S.W.2d 226 (1992); Loewer v. 
National Bank, 311 Ark. 354, 844 S.W2d 
329 (1992); P. A.M. Transp., Inc. v. Arkan- 
sas Blue Cross & Blue Shield, 315 Ark. 
234, 868 S.W2d 33 (1993), supp. op., 315 
Ark. 250- A, — S.W.2d — (1994); Hardison 
v. Jackson, 45 Ark. App. 49, 871 S.W2d 
410 (1994); Mason v. Jackson, 323 Ark. 
252, 914 S.W.2d 728 (1996); City of Ozark 
v. Nichols, 56 Ark. App. 85, 937 S.W2d 686 
(1997); Nettleton Sch. Dist. v. Owens, 329 
Ark. 367, 948 S.W2d 94 (1997); Milligan v. 
Circuit Court, 331 Ark. 439, 959 S.W.2d 
747 (1998); Arkansas Okla. Gas Corp. v. 
Waelder Oil & Gas, Inc., 332 Ark. 548, 966 
S.W.2d 259 (1998). 



16-22-309. Attorney's fees in actions lacking justiciable issue. 

(a)(1) In any civil action in which the court having jurisdiction finds 
that there was a complete absence of a justiciable issue of either law or 
fact raised by the losing party or his attorney, the court shall award an 
attorney's fee in an amount not to exceed five thousand dollars ($5,000), 
or ten percent (10%) of the amount in controversy, whichever is less, to 
the prevailing party unless a voluntary dismissal is filed or the 
pleadings are amended as to any nonjusticiable issue within a reason- 
able time after the attorney or party filing the dismissal or the amended 
pleadings knew, or reasonably should have known, that he would not 
prevail. 

(2) This section shall not apply to actions arising out of a written 
instrument or agreement which entitles the prevailing party to an 
award of reasonable attorney's fees. 

(b) In order to find an action, claim, setoff, counterclaim, or defense 
to be lacking a justiciable issue of law or fact, the court must find that 
the action, claim, setoff, counterclaim, or defense was commenced, used, 
or continued in bad faith solely for purposes of harassing or maliciously 
injuring another or delaying adjudication without just cause or that the 
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party or the party's attorney knew, or should have known, that the 
action, claim, setoff, counterclaim, or defense was without any reason- 
able basis in law or equity and could not be supported by a good faith 
argument for an extension, modification, or reversal of existing law. 

(c) In awarding attorney's fees, the court may pronounce its decision 
on the fees at the conclusion of the trial or special proceedings without 
written motion and with or without presentation of additional evidence. 
The judgment for attorney's fees, if any, shall be included in the final 
judgment entered in the action. 

(d) On appeal, the question as to whether there was a complete 
absence of a justiciable issue shall be determined de novo on the record 
of the trial court alone. 

History. Acts 1987, No. 601, §§ 1-5. 

RESEARCH REFERENCES 

UALR L.J. Survey — Attorneys, 10 
UALR L.J. 539. 

CASE NOTES 



Analysis 

Applicability. 

Burden of proof. 

Defense and counterclaim. 

Fees. 

Final judgment. 

Justiciable issue. 

Limit on amount. 

Review. 

Summary judgment. 

Applicability. 

Although the filing of the petition may 
not have triggered the application of this 
section, the continuation of the suit be- 
yond a reasonable time after this section 
became effective rendered the litigant 
subject to its terms. Ward v. Davis, 298 
Ark. 48, 765 S.W.2d 5 (1989). 

Burden of Proof. 

This section is not applicable to appel- 
late courts. Mosley Mach. Co. v. Gray 
Supply Co., 310 Ark. 448, 837 S.W.2d 462 
(1992). 

Subsection (c) makes it clear that it 
applies in trial rather than appellate 
courts and thus furnishes no authority for 
an award of fees requested for the first 
time on appeal. Cowan v. Schmidle, 312 
Ark. 256, 848 S.W.2d 421 (1993). 

Where it was obvious from the parties' 



arguments, the trial court's thorough 
opinion and the parties' written briefs on 
appeal that the plaintiffs made a reason- 
able inquiry into the facts and law and a 
good faith argument that defendant had 
waived its defenses, the defendant failed 
in meeting the burden of proving a viola- 
tion of ARCP 11 or showing its entitlement 
to attorney's fees under this section. Farm 
Bureau Mut. Ins. Co. v. Campbell, 315 
Ark. 136, 865 S.W.2d 643 (1993). 

Defense and Counterclaim. 

Chancellor abused his discretion in 
awarding fees to plaintiff where the issues 
raised by defendant in defending the ac- 
tion and in pursuing her counterclaim had 
a basis in fact and a partial basis in law. 
Lawson v. Sipple, 319 Ark. 543, 893 
S.W.2d 757 (1995). 

Whether counterclaims were filed with 
the purpose of delaying municipal court 
claim of $510 without just cause, it was 
clear that opponent knew or should have 
known that he could not prove all the 
elements or perhaps even one element of 
complaint. There was no justification for 
taking the counterclaims to trial when the 
settlement failed so that he would not be 
totally empty before the trial court. Wynn 
v. Remet, 321 Ark. 227, 902 S.W2d 213 
(1995). 
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Fees. 

Attorney's fees allowed. Brown v. Minor, 
305 Ark. 556, 810 S.W.2d 334 (1991). 

As a general rule, attorney's fees are not 
allowed in Arkansas unless expressly au- 
thorized by statute; however, in any civil 
action which the court having jurisdiction 
finds there was a complete absence of a 
justiciable issue of either law or fact 
raised by the losing party or his attorney, 
the court may award an attorney's fee in 
an amount not to exceed $5,000, or ten 
percent of the amount in controversy. 
Elliott v. Hurst, 307 Ark. 134, 817 S.W.2d 
877 (1991). 

Where there was no showing of bad 
faith or harassment in plaintiffs' claim 
that defective feed caused animals' deaths 
or that the claim was without any reason- 
able basis, and thus defendant was not 
entitled to attorney's fees under this sec- 
tion. Caplener v. Bluebonnet Milling Co., 
322 Ark. 751, 911 S.W2d 586 (1995). 

Attorney's fees were not awarded to the 
defendant city in an inverse condemna- 
tion action where there was nothing to 
indicate that the argument made by the 
plaintiffs was made in bad faith or solely 
for the purpose of harassing or mali- 
ciously injuring the city. Thompson v. City 
of Siloam Springs, 333 Ark. 351, 969 
S.W.2d 639 (1998). 

Final Judgment. 

The unliquidated award of attorney's 
fees pursuant to this section is not a final 
order. Stewart Title Guar. Co. v. Cassill, 
41 Ark. App. 22, 847 S.W.2d 465 (1993). 

This section specifically requires that 
judgment for attorney's fees be included in 
the final judgment entered in the action, 
but no such requirement appears in § 26- 
35-902. Stewart Title Guar. Co. v. Cassill, 
41 Ark. App. 22, 847 S.W.2d 465 (1993). 

Justiciable Issue. 

Where there was not a complete ab- 
sence of a justiciable issue, chancellor's 
award of attorney's fees was reversed. 
Bailey v. Montgomery, 31 Ark. App. 1, 786 
S.W.2d 594 (1990); Cureton v. Frierson, 41 
Ark. App. 196, 850 S.W.2d 38 (1993). 

On appeal, the question as to whether 



there was a complete absence of a justicia- 
ble issue shall be determined de novo on 
the record of the trial court alone. Elliott v. 
Hurst, 307 Ark. 134, 817 S.W.2d 877 
(1991). 

To obtain an attorney's fee pursuant to 
subdivision (a)(1), a prevailing party must 
show there was a complete absence of a 
justifiable issue of either law or fact raised 
by the losing party or his attorney; to 
obtain an attorney's fee or other sanction 
pursuant to ARCP 11, it must be shown 
that an attorney or party signed a plead- 
ing not ground in fact, not warranted by 
existing law or a good faith argument for a 
change in the law, or filed for an improper 
purpose. Cowan v. Schmidle, 312 Ark. 256, 
848 S.W.2d 421 (1993). 

Limit on Amount. 

Where the trial court found that plain- 
tiff's complaint lacked merit, the defen- 
dant was entitled to an award of attor- 
ney's fees but subject to the limit 
prescribed by this section. Steward v. 
Wurtz, 327 Ark. 292, 938 S.W2d 837 
(1997). 

Review. 

Abstracts of the trial court's sanction 
ruling are required for an appellate court 
to determine whether the trial court erred 
in denying fees and costs pursuant to this 
section; appellate courts will not review 
the record to make this determination. 
McPeek v. White River Lodge Enters., 325 
Ark. 68, 924 S.W2d 456 (1996). 

Summary Judgment. 

Where Supreme Court determined 
there were disputed issues of material 
fact, reversing trial court's grant of sum- 
mary judgment, it could not be said that 
plaintiffs were pursuing a claim not 
grounded in fact and that defendant was 
entitled to attorney's fees under ARCP 11 
or this section. Chlanda v. Killebrew, 329 
Ark. 39, 945 S.W.2d 940 (1997). 

Cited: Martin v. Couey Chrysler 
Plymouth, Inc., 308 Ark. 325, 824 S.W2d 
832 (1992); Wright v. Keffer, 319 Ark. 201, 
890 S.W2d 271 (1995); Marshall Sch. 
Dist. v. Hill, 56 Ark. App. 134, 939 S.W2d 
319 (1997). 



16-22-310. Liability for civil damages. 

(a) No person licensed to practice law in Arkansas and no partner- 
ship or corporation of Arkansas licensed attorneys or any of its 
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employees, partners, members, officers, or shareholders shall be liable 
to persons not in privity of contract with the person, partnership, or 
corporation for civil damages resulting from acts, omissions, decisions, 
or other conduct in connection with professional services performed by 
the person, partnership, or corporation, except for: 

(1) Acts, omissions, decisions, or conduct that constitutes fraud or 
intentional misrepresentations; or 

(2) Other acts, omissions, decisions, or conduct if the person, part- 
nership, or corporation was aware that a primary intent of the client 
was for the professional services to benefit or influence the particular 
person bringing the action. For the purposes of this subdivision (a)(2), 
if the person, partnership, or corporation: 

(A) Identifies in writing to the client those persons who are 
intended to rely on the services, and 

(B) Sends a copy of the writing or similar statement to those 
persons identified in the writing or statement, 

then the person, partnership, or corporation or any of its employees, 
partners, members, officers, or shareholders may be held liable only to 
the persons intended to so rely, in addition to those persons in privity of 
contract with the person, partnership, or corporation. 

(b) This section shall apply only to acts, omissions, decisions, or other 
conduct in connection with professional services occurring or rendered 
on or after April 6, 1987. 

History. Acts 1987, No. 661, §§ 2, 3. codified as §§ 16-114-301 — 16-114-303, 
Publisher's Notes. This section is also 17-12-701, and 17-12-702. 



RESEARCH REFERENCES 

Ark. L. Rev. Morrison & George, Ar- UALR L.J. Survey — Attorneys, 10 

kansas's Privity Requirement for Attorney UALR L.J. 539. 
and Accountant Liability, 51 Ark. L. Rev. 
697. 

CASE NOTES 

Analysis rule or decision by the Supreme Court. 

Clark v. Ridgeway, 323 Ark. 378, 914 

Constitutionality. S.W.2d 745 (1996). 
Construction. 

Purpose. Construction. 

Applicability. The language of this section appears to 

Exceptions. be nothing more than a restatement of the 

Fraud. general rule of liability. Almand v. Benton 

Standing. County, 145 Bankr. 608 (W.D. Ark. 1992). 

Constitutionality. Purpose. 

This section does not usurp Supreme This section was not intended to make 

Court's authority to regulate the practice attorneys immune from liability for dam- 

of law as the statute enunciates the pa- ages in the case of an intentional tort, but 

rameters for litigation by clients against appears to be a legislative statement that 

attorneys and does not conflict with any the privity requirement still exists in con- 
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nection with contract or negligence ac- 
tions. Almand v. Benton County, 145 
Bankr. 608 (W.D. Ark. 1992). 

If this section were to grant an attorney 
immunity from liability for abuse of pro- 
cess, then this section would be a shield 
behind which an attorney could take ac- 
tion to intentionally and improperly de- 
prive someone of his property. Almand v. 
Benton County, 145 Bankr. 608 (W.D. Ark. 
1992). 

Applicability. 

This section exempts from its privity 
requirement actions involving fraud, col- 
lusion, or malicious or tortious acts. 
Almand v. Benton County, 145 Bankr. 608 
(WD. Ark. 1992). 

This section does not apply to federal 
civil rights claims. Almand v. Benton 
County, 145 Bankr. 608 (W.D. Ark. 1992). 

As a general rule, an attorney is not 
liable to persons not in privity with him 
for negligence in the performance of his 
duties; the attorney is held liable only for 
conduct constituting fraud, intentional 
misrepresentations, or intentional torts. 
Almand v. Benton County, 145 Bankr. 608 
(W.D. Ark. 1992). 

This section protects attorneys from li- 
ability to those not in privity with them 
but excepts from this protection actions 
for intentional fraud. Wiseman v. 
Batchelor, 315 Ark. 85, 864 S.W2d 248 
(1993). 

The contract contemplated by this sec- 
tion relates to a contract for professional 
services performed by the attorney for the 
client; thus, where the asserted contract 
did not relate to attorney's performance of 
professional services rendered to plaintiff, 
but rather the alleged breach appears to 
have been related to attorney's represen- 
tation of plaintiff's husband in matters 
concerning divorce, the alleged contract 



did not involve attorney's legal represen- 
tation of plaintiff, and privity of contract 
was lacking. Clark v. Ridgeway, 323 Ark. 
378, 914 S.W2d 745 (1996). 

Exceptions. 

Although this section uses the terms 
fraud or intentional misrepresentation 
when discussing exceptions to the privity 
requirement, the exception includes in- 
tentional torts that are committed on 
third parties. Almand v. Benton County, 
145 Bankr. 608 (W.D. Ark. 1992). 

A limited exception to the strict privity 
rule is commonly made when the third 
party is found to be a third party benefi- 
ciary. Almand v. Benton County, 145 
Bankr. 608 (W.D. Ark. 1992). 

The exception to this section appears to 
be for intentional actions. Wiseman v. 
Batchelor, 315 Ark. 85, 864 S.W.2d 248 
(1993). 

Fraud. 

Complaint alleging actual fraud and 
constructive fraud against the attorney 
for an opposing party in prior litigation 
dismissed for failure to state claim under 
ARCP 12(b)(6). Wiseman v. Batchelor, 315 
Ark. 85, 864 S.W2d 248 (1993). 

Where there was no factual basis for the 
conclusory allegation in plaintiff's 
amended complaint that attorney inten- 
tionally misrepresented his statement of 
neutrality in divorce case, the attorney 
was immune under this section. Clark v. 
Ridgeway, 323 Ark. 378, 914 S.W2d 745 
(1996). 

Standing. 

Privity of contract is not required in 
order to have a cause of action against an 
attorney for intentional misrepresenta- 
tions or fraud. Calandro v. Parkerson, 327 
Ark. 131, 936 S.W2d 755 (1997). 



Subchapter 4 — Suspension and Disbarment 



SECTION. 



16-22-402. 
16-22-403. 
16-22-404. 



pension. 
Venue. 



Time for hearing. 
Service of citation. 
16-22-405. Failure to appear — Compel- 
ling appearance. 



SECTION. 



16-22-401. Grounds for removal or sus- 16-22-406 



Other charges — Suspension 
only. 

16-22-407. Limitation of proceedings. 

16-22-408. Record of conviction or acquit- 
tal of offense as evidence. 

16-22-409. Trial when offense not indict- 
able. 
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SECTION. 

16-22-410. Verification of charges. 
16-22-411. Judgment. 
16-22-412. Conviction in another state — 
Effect. 



SECTION. 

16-22-413. Review by Supreme Court. 



Publisher's Notes. Some provisions of 
this subchapter may be superseded by the 
Arkansas Rules of Court Regulating Pro- 
fessional Conduct of Attorneys at Law. 



Cross References. Regulating profes- 
sional conduct of attorneys, Ark. Const. 
Amend. 28. 



RESEARCH REFERENCES 



ALR. Solicitation of business by or for 
attorney. 5 ALR 4th 866. 

Disciplinary action against attorney for 
misconduct related to performance of offi- 
cial duties. 10 ALR 4th 605. 

Conduct in connection with malpractice 
claim as meriting disciplinary action. 14 
ALR 4th 209. 

Attorney's delay in handling decedent's 
estate as ground for disciplinary action. 
21 ALR 4th 75. 

Disciplinary action against attorney 
based on communications to judge re- 
specting merits of cause. 22 ALR 4th 917. 

Communication with party represented 
by counsel. 26 ALR 4th 102. 

Election campaign activities as ground 
for disciplining attorney. 26 ALR 4th 170. 

Mental or emotional disturbance as de- 
fense to or mitigation of charges in attor- 
ney disciplinary action. 26 ALR 4th 995. 

Assumed or trade name: use as ground 
for disciplinary action. 26 ALR 4th 1083. 

Privilege against self-incrimination in 
disbarment or other disciplinary proceed- 
ings. 30 ALR 4th 243. 



Advertising as ground for disciplinary 
action against attorney. 30 ALR 4th 742. 

Failure to co-operate with or obey disci- 
plinary authorities as ground for disci- 
plining attorney. 37 ALR 4th 646. 

Bar admission or reinstatement of at- 
torney as affected by alcoholism or alcohol 
abuse. 39 ALR 4th 567. 

Initiating, or threatening to initiate, 
criminal prosecution as ground for disci- 
plining counsel. 42 ALR 4th 1000. 

Sexual misconduct as ground for disci- 
plining attorney. 43 ALR 4th 1062. 

Am. Jur. 7 Am. Jur. 2d, Attys, § 25 et 
seq. 

Ark. L. Rev. Discipline of Attorneys for 
Nonprofessional Misconduct, 5 Ark. L. 
Rev. 411. 

Legal Malpractice, 27 Ark. L. Rev. 452. 

Brill, The Arkansas Supreme Court 
Committee on Professional Conduct 1969- 
1979: A Call for Reform, 33 Ark. L. Rev. 
571. 

C.J.S. 7 C.J.S., Atty & C, § 59 et seq. 



16-22-401. Grounds for removal or suspension. 

Any attorney who is guilty of any felony or infamous crime, of 
improperly retaining his client's money, of any malpractice, deceit, or 
misdemeanor in his professional capacity, is an habitual drunkard, or is 
guilty of any ungentlemanly conduct in the practice of his profession 
may be removed or suspended from practice, upon charges exhibited 
against him, and proceedings thereon had as provided in this subchap- 
ter. 



History. Rev. Stat., ch. 15, § 12; C. & 
M. Dig., § 610; Pope's Dig., § 650; A.S.A. 
1947, § 25-401. 
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16-22-404 



Analysis 

Discretion of court. 
Due process. 
Sufficiency of evidence. 

Discretion of Court. 

The trial court may remove or suspend 
an attorney, and its discretion in so doing 
will not be reversed unless abused. 
Maloney v. State ex. rel. Prosecuting Att'y, 
182 Ark. 510, 32 S.W.2d 423 (1930). See 
McGehee v. State, 182 Ark. 603, 32 S.W.2d 
308 (1930). 

Due Process. 

The circuit court has the inherent 
power to disbar an attorney who makes a 
personal attack upon the judge for his 
action as such; but the attorney is entitled 
to notice and an opportunity to be heard in 
defense, the usual practice being to make 
charges in writing against the attorney 
and issue a rule upon him to show cause 
why he should not be disbarred. Beene v. 
State, 22 Ark. 149(1860). 



Sufficiency of Evidence. 

Where an attorney sold bonds of his 
clients, for theft of which they were at the 
time being prosecuted, the action of the 
court in suspending the attorney from 
practice for one year instead of disbarring 
him was not an abuse of discretion in view 
of his previous good conduct and professed 
intention to apply the proceeds on the 
judgment against his client. State ex rel. 
Greene County Bar Ass'n v. Huddleston, 
173 Ark. 686, 293 S.W 353 (1927). 

Evidence that attorney concealed re- 
ceipt of checks payable to clients in settle- 
ment of their claims, that he indorsed and 
deposited the drafts without clients' au- 
thorization and that he drew on the ac- 
count for payment of personal expenses, 
was sufficient to support a disbarment 
order. Weems v. Supreme Court Comm. on 
Professional Conduct, 257 Ark. 673, 523 
S.W.2d 900 (1975). 



16-22-402. Venue. 

The charges shall be exhibited in the county in which the offense has 
been committed, or in which the accused may reside. 

History. Rev. Stat., ch. 15, § 13; C. & 
M. Dig., § 611; Pope's Dig., § 651; A.S.A. 
1947, § 25-402. 

16-22-403. Time for hearing. 

The court in which the charges may be exhibited shall fix a time for 
the hearing of the charges, allowing a reasonable time to notify the 
accused. 



History. Rev. Stat., ch. 15, § 14; C. & 
M. Dig., § 612; Pope's Dig., § 652; A.S.A. 
1947, § 25-403. 

16-22-404. Service of citation. 

(a) The clerk of the court in which the charges may be exhibited shall 
issue a citation, notifying the accused to appear at the time and place 
fixed for the hearing and answer the charges exhibited against him. A 
copy of the charges shall be attached to the citation. 

(b)(1) The citation may be served in any county in this state. 
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(2) The citation shall be served in the same manner as a summons in 
suits at law, and the service shall be at least ten (10) days before the 
return day thereof. 

History. Rev. Stat., ch. 15, §§ 15, 16; §§ 653, 654; A.S.A. 1947, §§ 25-404, 25- 
C. & M. Dig., §§ 613, 614; Pope's Dig., 405. 

16-22-405. Failure to appear — Compelling appearance. 

If the accused fails to appear according to the command of the 
citation, his appearance may be compelled by attachment, or the court 
may proceed ex parte. 

History. Rev. Stat., ch. 15, § 17; C. & 
M. Dig., § 615; Pope's Dig., § 655; A.S.A. 
1947, § 25-406. 

16-22-406. Other charges — Suspension only. 

Upon charges other than a conviction for an indictable offense, the 
court shall have power only to suspend the accused from practice until 
the facts shall be ascertained in the manner prescribed in this subchap- 
ter. 

History. Rev. Stat., ch. 15, § 19; C. & 
M. Dig., § 617; Pope's Dig., § 657; A.S.A. 
1947, § 25-408. 

16-22-407. Limitation of proceedings. 

If the charges are for an indictable offense and no indictment is found 
or, if found, is not prosecuted to trial within six (6) months, the 
suspension shall be discontinued unless the delay is produced by the 
absence or the procurement of the accused, in which case the suspen- 
sion may continue until the final decision. 

History. Rev. Stat., ch. 15, § 20; C. & 
M. Dig., § 618; Pope's Dig., § 658; A.S.A. 
1947, § 25-409. 

16-22-408. Record of conviction or acquittal of offense as evi- 
dence. 

The record of conviction or acquittal of any indictable offense shall in 
all cases be conclusive evidence of the facts, and the court shall proceed 
thereon accordingly. 

History. Rev. Stat., ch. 15, § 21; C. & 
M. Dig., § 619; Pope's Dig., § 659; A.S.A. 
1947, § 25-410. 
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16-22-411 



16-22-409. Trial when offense not indictable. 

When the matter charged is not indictable, the trial of the facts 
alleged shall be had in the court in which the charges are pending. The 
trial shall be by jury. If the accused fails to appear or, upon appearing, 
does not require a jury, the trial shall be by the court sitting without a 
jury. 

History. Rev. Stat., ch. 15, § 22; C. & 
M. Dig., § 620; Pope's Dig., § 660; A.S.A. 
1947, § 25-411. 

CASE NOTES 



Analysis 

Disciplinary proceedings. 
Trial without jury. 

Disciplinary Proceedings. 

The Supreme Court Committee on Pro- 
fessional Conduct, after hearing charges 
of professional misconduct, may choose to 
proceed with disciplinary proceedings ac- 
cording to this section and § 16-22-410 or 
by the Rules Regulating Professional Con- 



duct of Attorneys, and a formal statement 
of election is unnecessary. Weems v. Su- 
preme Court Comm. on Professional Con- 
duct, 257 Ark. 673, 523 S.W.2d 900 (1975). 

Trial Without Jury. 

The accused is deprived of no right of 
which he can complain where the case is 
tried by the court, if the evidence is un- 
controverted. State ex rel. Little Rock Bar 
Ass'n, 101 Ark. 210, 142 S.W. 194 (1911). 



16-22-410. Verification of charges. 

All charges exhibited under this subchapter shall be verified by 
affidavit and shall be prosecuted by the prosecuting attorney, prosecut- 
ing in the district in which the charges are pending. 

History. Rev. Stat., ch. 15, § 24; C. & 
M. Dig., § 622; Pope's Dig., § 662; A.S.A. 
1947, § 25-413. 

CASE NOTES 



Disciplinary Proceedings. by the Rules Regulating Professional Con- 
The Supreme Court Committee on Pro- duct of Attorneys, and a formal statement 
fessional Conduct, after hearing charges of election is unnecessary. Weems v. Su- 
of professional misconduct, may choose to preme Court Comm. on Professional Con- 
proceed with disciplinary proceedings ac- duct, 257 Ark. 673, 523 S.W.2d 900 (1975). 
cording to this section and § 16-22-409 or 

16-22-411. Judgment. 

(a) In all cases of conviction, the court shall pronounce judgment of 
removal or suspension, according to the facts found. 

(b) Every judgment of removal or suspension made in pursuance of 
this subchapter shall operate, while it continues in force, as a removal 
or suspension from practice in all the courts of this state. 



16-22-412 
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History. Rev. Stat., ch. 15, §§ 23, 26; 
C. & M. Dig., §§ 621, 624; Pope's Dig., 



661, 664; A.S.A. 1947, §§ 25-412, 25- 



415. 



CASE NOTES 



Sufficiency of Punishment. 

On a charge of having secured a divorce 
on perjured testimony, temporary suspen- 
sion from practice for one year was suffi- 
cient under the circumstances. McGehee 
v. State, 182 Ark. 603, 32 S.W.2d 308 
(1930). 



Analysis 

Discretion of court. 
Sufficiency of punishment. 

Discretion of Court. 

This section vests the trial court with 
discretion either to remove or suspend, 
which discretion will not be disturbed on 
appeal save for abuse. State ex rel. Greene 
County Bar Ass'n v. Huddleston, 173 Ark. 
686, 293 S.W. 353 (1927). 



16-22-412. Conviction in another state — Effect. 

(a) In all cases of conviction for felony or other infamous crime of any 
attorney at law in any other state or territory of the United States, such 
conviction, on the production of a copy of the record thereof, shall have 
the same effect as if such attorney had been convicted in this state. 

(b) In all cases of conviction of any of the crimes specified in the 
preceding section, if the attorney shall have been licensed in this state, 
after such conviction, his license shall be revoked in the same manner 
as if the conviction had been had after the granting of such license. 



History. Rev. Stat., ch. 15, §§ 27, 28; 
C. & M. Dig., §§ 625, 626; Pope's Dig., 



665, 666; A.S.A. 1947, §§ 25-416, 25- 



417. 



16-22-413. Review by Supreme Court. 

In all cases of a trial of charges, the accused may except to any 
decision of the court and may prosecute an appeal to the Supreme 
Court, or writ of error, in all respects as in actions at law. 

History. Rev. Stat., ch. 15, § 25; C. & 
M. Dig., § 623; Pope's Dig., § 663; A.S.A. 
1947, § 25-414. 

CASE NOTES 

Cited: Beene v. State, 22 Ark. 149 
(1860). 

Subchapter 5 — Unauthorized Practice of Law 



SECTION. 

16-22-501. 



Prohibited activities. 
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16-22-501. Prohibited activities. 

(a) A person commits an offense if, with intent to obtain a direct 
economic benefit for himself or herself, the person: 

(1) Contracts with any person to represent that person with regard 
to personal causes of action for property damages or personal injury; 

(2) Advises any person as to the person's rights and the advisability 
of making claims for personal injuries or property damages; 

(3) Advises any person as to whether or not to accept an offered sum 
of money in settlement of claims for personal injuries or property 
damages; 

(4) Enters into any contract with another person to represent that 
person in personal injury or property damage matters on a contingent 
fee basis with an attempted assignment of a portion of the person's 
cause of action; 

(5) Enters into any contract, except a contract of insurance, with a 
third person which purports to grant the exclusive right to select and 
retain legal counsel to represent the individual in any legal proceeding; 
or 

(6) Contacts any person by telephone or in person for the purpose of 
soliciting business which is legal in nature, as set forth above. 

(b) This section does not apply to a person currently licensed to 
practice law in this state, another state, or a foreign country and in good 
standing with the State Bar of Arkansas and the state bar or licensing 
authority of any and all other states and foreign countries where 
licensed. 

(c) Except as provided by subsection (d) of this section, an offense 
under subsection (a) of this section is a Class A misdemeanor. 

(d) An offense under subsection (a) of this section is a Class D felony 
if it is shown on the trial of the offense that the defendant has 
previously been convicted under subsection (a) of this section. 

(e) This section shall not apply to a person who is licensed as an 
adjuster or employed as an adjuster by an insurer as authorized by 
§ 23-64-101. 

History. Acts 1997, No. 1301, § 1. Cross References. Regulating the 

Publisher's Notes. For the rules of practice of law, Ark. Const. Amend. 28. 

Procedure established by the Supreme 

Court Committee on the Unauthorized 

Practice of Law, see the Rules Volume. 

CHAPTER 23 
LAW LIBRARIES 

SECTION. SECTION. 

16-23-101. Authorization. 16-23-104. Conditions precedent to levy 

16-23-102. County law library boards. and collection. 

16-23-103. [Repealed.] 16-23-105. County law library book fund. 
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Effective Dates. Acts 1971, No. 284, 
§ 8: Mar. 15, 1971. Emergency clause pro- 
vided: "It is hereby found and declared by 
the General Assembly of the State of Ar- 
kansas that a number of counties of this 
State are in need of legal educational 
materials and that such materials are 
immediately necessary for the continued 
improvement and development of legal 
education and the administration of jus- 
tice. Therefore, it is declared, for these 
reasons, that an emergency exists, and 
this Act being essential for the preserva- 
tion of the public peace, health and safety 
shall take effect and be in full force from 
and after its passage and approval." 

Acts 1975, No. 589, § 5: Mar. 27, 1975. 
Emergency clause provided: "It is hereby 
found and declared by the General Assem- 
bly of the State of Arkansas that at least 
one and possibly other county law librar- 
ies of this State are currently in need of 
additional financing to support the pur- 
chase of legal educational materials and 
that without the clear cut application of 
Act 284 of 1971 to apply to bond forfei- 
tures in criminal cases, such libraries may 
well cease to exist causing a loss to the 
counties involved to the extent of books 
already purchased and depriving the pub- 
lic of a substantial investment which has 
heretofore been made. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval." 

Acts 1977, No. 89, § 3: Jan. 31, 1977. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that in some counties of the State 
there are fewer than three practicing at- 
torneys and in such counties it is techni- 
cally impossible to establish a county law 
library board as contemplated in the cur- 
rent law since the current law provides for 
a board of not less than three nor more 



than five persons all of whom shall be 
practicing attorneys residing in the 
county; that this Act is designed to permit 
such counties to establish a county law 
library board by providing that when 
there are fewer than three practicing at- 
torneys in a county, the three (3) to five (5) 
member county law library board shall be 
composed of the practicing attorneys re- 
siding in the county together with other 
legal residents and qualified electors of 
the county appointed by the county court; 
that this Act should be given effect imme- 
diately in order to enable those counties in 
which there are fewer than three practic- 
ing attorneys to provide for the establish- 
ment and maintenance of a law library 
and to establish a county law library 
board to administer the county law li- 
brary, at the the earliest possible date. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1983, No. 652, § 3: Mar. 22, 1983. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that in some counties of the state 
there are excess funds in the County Law 
Library Book Fund which under the 
present law cannot be used for any pur- 
poses other than the operation and main- 
tenance of the law library, which excess 
funds could be used appropriately for im- 
provement in the administration of justice 
in the county if this Act is amended, and 
this Act is necessary for improvement in 
the administration of justice in the several 
counties of the state. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval." 



16-23-101. Authorization. 

(a) Any county of this state is authorized to own, operate, and 
maintain a county law library and, in connection therewith, to own, buy, 
sell, lend, borrow, receive bequests and donations of, and otherwise deal 
in and contract concerning books, volumes, treatises, pamphlets, and 
other educational materials useful for the purpose of legal education 
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and to use therefor any available funds, including proceeds of the court 
costs levied and collected pursuant to the provisions of this chapter. 

(b) The funds derived from the levy of costs in criminal and civil 
cases as provided by this chapter may be used for any purpose relating 
to the establishment, maintenance, and operation of a county law 
library, including, but not limited to: 

(1) Construction, renovation, and maintenance of facilities to house 
such libraries; 

(2) The purchase of books, supplies, furnishings, and appointments; 

(3) The payment of salaries and expenses of librarians and assis- 
tants; and 

(4) Such other expenditures necessary to carry out the purpose and 
intent of this chapter. 

(c)(1) Each county which has two (2) judicial districts, an organized 
bar association organized in each district prior to March 1, 1991, and a 
county law library established prior to March 1, 1991, shall create a 
county law library to be located within each judicial district. 

(2) The court costs levied under this chapter and collected by the 
courts within the judicial districts shall be used only for the county law 
library located within that judicial district. 

History. Acts 1971, No. 284, § 1; 1985, 
No. 915, § 1; A.S.A. 1947, § 25-504; Acts 
1991, No. 1241, § 1. 

16-23-102. County law library boards. 

(a)(1) A county law library established pursuant to this chapter shall 
be under the control of a county law library board of not less than three 
(3) nor more than five (5) persons, who shall be practicing attorneys 
residing in the county and who shall be appointed by the county court 
from attorneys nominated by the county bar association or, in counties 
where there is no county bar association, by a regional bar association 
which includes that county 

(2) In any county in which there are fewer than three (3) practicing 
attorneys, the board shall be composed of not less than three (3) nor 
more than five (5) persons, including the practicing attorney or attor- 
neys in the county together with one (1) or more additional persons who 
are legal residents and qualified electors of the county, appointed by the 
county court. 

(b) Members of the board shall be appointed for a term of five (5) 
years, but the initial appointments shall be so arranged that the terms 
of each member initially appointed expire in succeeding years. 

(c)(1) The board shall have charge of the operation and maintenance 
of the county law library and the custody and care of its property. It 
shall direct the expenditure of funds derived for law library purposes 
under this chapter, and any other funds received by the county, or the 
board, for the use of the law library. 

(2) Any excess funds in the county law library book fund not needed 
for the operation and maintenance of the county law library may be 
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expended by the board for any other purpose necessary for improve- 
ment in the administration of justice in the county. 

(d)(1) The board, subject to approval of the county court, is autho- 
rized, in implementation of the purposes of this chapter, to enter into 
agreements with any person, including other public bodies, in this state 
pertaining to the operation and maintenance of a county law library. 

(2) Without limiting the generality of the foregoing, agreements 
entered into pursuant to the provisions hereof may contain provisions: 

(A) Making available to any institution of higher learning the 
county law library, and related facilities, and the books, volumes, 
treatises, pamphlets, and other educational materials located 
therein; 

(B) Authorizing the institution to maintain, locate, and relocate in 
the county law library, select, replace, supervise the use of, buy, sell, 
lend, borrow, receive bequests and donations of, and otherwise deal in 
and contract concerning, such books, volumes, treatises, pamphlets, 
and other educational materials; and 

(C) Providing for the operation, maintenance, and supervision of 
the county law library and related facilities for the benefit of the 
institution, the county, judges and attorneys, and the public. 

(3) The agreements may make available to the institution all or a 
portion of the collections of the costs levied pursuant to the provisions 
of this chapter, for the purpose of performing the obligations of the 
institution thereunder. 

History. Acts 1971, No. 284, §§ 4, 5; 
1977, No. 89, § 1; 1983, No. 652, § 1; 
A.S.A. 1947, §§ 25-507, 25-508. 

CASE NOTES 

Constitutionality. the Arkansas Constitution. Nahlen v. 

This section is not a "special act" within Woods, 255 Ark. 974, 504 S.W.2d 749 
the meaning of the 14th Amendment to (1974). 

16-23-103. [Repealed.] 

Publisher's Notes. This section, con- section was derived from Acts 1971, No. 

cerning levy of costs, was repealed by Acts 284, § 2; 1975, No. 589, § 1; 1985, No. 

1995, No. 1256, § 20, as amended by Acts 915, § 2; A.S.A. 1947, § 25-505; Acts 

1995 (1st Ex. Sess.), No. 13, § 4. The 1987, No. 773, § 1. 

16-23-104. Conditions precedent to levy and collection. 

(a) The costs levied pursuant to the provisions of this chapter shall 
not be levied and collected unless there has been filed with the county 
court of a county a resolution of the county bar association or, in 
counties where there is no county bar association, a resolution of the 
regional bar association which includes that county, signed by the 
president and attested to by the secretary of such bar association, 
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requesting the levying and collecting of the costs levied pursuant to the 
provisions of this chapter. 

(b) After receipt of the resolution, the county court may enter an 
order levying the costs levied pursuant to the provisions of this chapter 
and directing their collection. 

History. Acts 1971, No. 284, § 3; 
A.S.A. 1947, § 25-506. 

16-23-105. County law library book fund. 

All collections from costs levied pursuant to the provisions of this 
chapter shall forthwith be paid over by the collecting officer to the 
county treasurer and by him credited on his records to a fund to be 
designated and known as the county law library book fund. The book 
fund shall be used for no other purposes than those provided in this 
chapter, and expenditures therefrom shall not require appropriation by 
the quorum court. 

History. Acts 1971, No. 284, § 2; 1985, 
No. 915, § 2; A.S.A. 1947, § 25-505. 

CHAPTERS 24-29 

[Reserved] 

SUBTITLE 3. JURIES AND JURORS 

CHAPTER 30 
GENERAL PROVISIONS 

SECTION. SECTION. 

16-30-101. Multijudge and divided cir- 16-30-102. Alternate jurors, 
cuits. 16-30-103. Oaths. 



Cross References. Right to trial by jurors may in many instances prevent 
jury, Ark. Const., Art. 2, § 7; Ark. Const, mistrials and nonsuits, thus averting ex- 
Amend. 16. pensive retrials; 

Preambles. Acts 1963, No. 490 con- "Now, therefore...." 
tained a preamble which read: "Whereas, Effective Dates'.' Acts 1969, No. 568, 

in many lengthy civil and criminal trials § 29 provide d: "This Act shall be effective 

in circuit courts of this State it sometimes on and after Ja ± 1970 t that 

occurs that a juror may become ill pass on the procedures outlined in this Ac £ to be 

° r ™ZT ^ C °r e mC f P A aCltat " d; a ?l carried out prior to the empaneling of a 
Whereas, the General Assembly of the u n u «• *. j ^ T i -. 

State of Arkansas thinks it necessary in S^w ^^ ° n *"? ff t July H 

the interest of justice that alternate jurors 1969 '. SO tJ ! at Jur t T em P aneIed at <f™ s of 

be provided for, to be selected only within f* ^cmt court beginnmg after January 

the sound discretion of the court; and }' 197 ^ sha11 be selected as P rovlded 

"Whereas, the utilization of alternate herein - 
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Analysis 



In general. 
Construction. 



In General. 

In this state, jurors are presumed to be 
unbiased. Stewart v. State, 320 Ark. 75, 
894 S.W.2d 930 (1995). 



Construction. 

Acts 1969, No. 568 must be construed as 
mandatory and not as directory only. 
Home v. State, 253 Ark. 1096, 490 S.W.2d 
806 (1973). 

Cited: Cantrell v. State, 265 Ark. 263, 
577 S.W.2d 605 (1979). 



16-30-101. Multijudge and divided circuits. 

(a) In multijudge circuits, the circuit judges may select one (1) of 
their number to perform any of the duties imposed upon a judge by this 
act. 

(b) Divisions of any circuit court may either have separate jury 
commissioners and jurors, or the judges by concurrence may share a 
single set of commissioners, a single jury wheel or box, or a single list 
of jurors. 



16-31-101 — 16-31-104, 16-31-106, 16-31- 
107, 16-32-101 — 16-32-104, 16-32-106, 
16-32-107, 16-32-109. 



History. Acts 1969, No. 568, § 28; 
A.S.A. 1947, § 39-220. 

Meaning of "this act". Acts 1969, No. 
568, codified as §§ 16-30-101, 16-30-103, 

16-30-102. Alternate jurors. 

(a) When in the discretion of the court it shall be deemed advisable 
in the interests of the furtherance of justice, the court may direct that 
not more than three (3) jurors in addition to the regular jury be called 
and impaneled to sit as alternate jurors. Alternate jurors, in the order 
in which they are called, shall replace jurors who, prior to the time the 
jury retires to consider its verdict, become unable or disqualified to 
perform their duties. 

(b) Alternate jurors shall be drawn in the same manner, shall have 
the same qualifications, shall be subject to the same examinations and 
challenges, shall take the same oath, and shall have the same func- 
tions, powers, facilities, and privileges as the regular jurors. An 
alternate juror who does not replace a regular juror shall be discharged 
after the jury retires to consider its verdict. 

(c) Each opposing side shall be entitled to one (1) peremptory 
challenge in addition to those otherwise allowed by law. The additional 
peremptory challenges may be used against an alternate juror only, and 
the other peremptory challenges allowed by these rules by this section 
may not be used against an alternate juror. 



History. Acts 1963, No. 490, §§ 1-3; 
A.S.A. 1947, §§ 39-232 — 39-234. 



Publisher's Notes. Committee com- 
ments to Rule 47 of the Arkansas Rules of 
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16-30-103 



Civil Procedure indicate that this section 
is superseded by Rule 47 with respect to 
civil proceedings but is probably not su- 
perseded with respect to criminal proceed- 
ings. 



A.C.R.C. Notes. The Supreme Court of 
Arkansas stated in a Per Curiam of Nov. 
24, 1986, that subsections (a) and (c) of 
this section were deemed superseded by 
the Arkansas Rules of Civil Procedure. 



RESEARCH REFERENCES 



UALR L.J. Note, Peremptory Chal- 
lenges After Purkett v. Elam, 115 S. Ct. 
1769 (1995): How to Judge a Book By Its 



Cover Without Violating Equal Protec- 
tion, 19 UALR L.J. 249. 



CASE NOTES 



Analysis 

Peremptory challenges. 
Presence in jury room. 
Standard of review. 
— Racial discrimination. 

Peremptory Challenges. 

Both in this case and in Miller v. 
Lockhart, 861 F. Supp. 1425 (E.D. Ark. 
1994), the prosecutor consistently and 
systematically excluded African-Ameri- 
cans from participating as jurors through 
the use of peremptory challenges. Ford v. 
Lockhart, 861 F. Supp. 1447 (E.D. Ark. 
1994), petition dismissed, In re Norris, 38 
F.3d 1046 (8th Cir. 1994), aff'd sub nom. 
Ford v. Norris, 67 F.3d 162 (8th Cir. 1995). 

Defendant's change-of-venue motion al- 
leging adverse pretrial publicity was prop- 
erly denied in light of the testimony intro- 
duced at the hearing which showed less- 
than-pervasive publicity, the failure of 
defendant to demonstrate during voir dire 
that there were publicity-affected jurors, 

16-30-103. Oaths. 



and the fact that he did not use all his 
peremptory challenges. Rankin v. State, 
329 Ark. 379, 948 S.W.2d 397 (1997). 

Presence in Jury Room. 

Where the trial court found that no 
extraneous prejudicial information was 
improperly brought to the jury's attention, 
nor was any outside influence brought to 
bear upon any juror as a result of an 
alternate juror's presence in the jury room 
for a short time, defendant did not show 
he suffered any prejudice. McDonald v. 
State, 37 Ark. App. 61, 824 S.W.2d 396 
(1992). 

Standard of Review. 

— Racial Discrimination. 

A constitutional violation involving the 
selection of jurors in a racially discrimina- 
tory manner is a "structural defect" in the 
trial mechanism which cannot be sub- 
jected to a harmless error analysis. Ford v. 
Norris, 67 F.3d 162 (8th Cir. 1995). 



(a) The following oath, in substance, shall be administered to the 
grand jurors: 

"Saving yourselves and fellow jurors, you do swear that you will 
diligently inquire of, and present all treasons, felonies, misdemeanors, 
and breaches of the penal laws over which you have jurisdiction, of 
which you have knowledge or may receive information." 

(b) Petit jurors upon being impaneled pursuant to this act shall take 
the following oath: 

"I do solemnly swear (or affirm) that I will well and truly try each and 
all of the issues submitted to me as a juror and a true verdict render 
according to the law and the evidence." 
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History. Crim. Code, § 406; Acts 1871, 
No. 49, § 1 [406], p. 255; C. & M. Dig., 
§ 2979; Pope's Dig., § 3801; Acts 1969, 
No. 568, § 24; A.S.A. 1947, §§ 39-216, 
43-904. 



Meaning of "this act". See note to 
16-30-101. 



CASE NOTES 



Analysis 



Criminal cases. 
Grand jurors. 

Criminal Cases. 

The oath of jurors required in criminal 
cases is that prescribed by § 16-89-109. 
Chiles v. State, 45 Ark. 143 (1885); Mabry 
v. State, 50 Ark. 492, 8 S.W. 823 (1888) 
(decisions under prior law). 



Grand Jurors. 

The record entry of the swearing of the 
grand jury must show that all of them 
were sworn; otherwise, the judgment of 
conviction will be reversed and, upon re- 
turn of the case, unless a nunc pro tunc 
order that all were sworn can be truth- 
fully made, the prisoner may be held to 
answer a new indictment. Baker v. State, 
39 Ark. 180 (1882), overruled on other 
grounds, Hobbs v. State, 86 Ark. 360, 111 
S.W. 264 (1908). 



CHAPTER 31 
JUROR QUALIFICATIONS AND EXEMPTIONS 



SECTION. 

16-31-101. Qualifications. 
16-31-102. Disqualifications. 
16-31-103. Exemptions from service. 
16-31-104. Limitations on frequency and 

period of service. 
16-31-105. Exemption from overtime 

parking penalties. 



SECTION. 

16-31-106. Penalty for employees' service 
prohibited. 

16-31-107. Effect of unqualified juror 
upon verdict or indict- 
ment. 

16-31-108. Interpreters for visually or 
hearing impaired jurors. 



Effective Dates. Acts 1971, No. 364, 
§ 3: Mar. 23, 1971. Emergency clause pro- 
vided: "It has been found and is declared 
by the General Assembly of Arkansas that 
the present law is uncertain as to whether 
a petit juror is required to continue to 
report for his period of permitted service 
when the calendar year for which he is 
selected has ended and that this Act is 
needed in order to avoid confusion and 
provide for the proper administration of 
justice. Therefore, an emergency is de- 
clared to exist and this Act, being neces- 
sary for the preservation of the public 
peace, health and safety, shall take effect 
and be in force from the date of its approv- 
al." 

Acts 1975, No. 650, § 19: Mar. 28, 1975. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that there is a shortage of practi- 
tioners of veterinary medicine in the State 



of Arkansas and that the revision of the 
laws governing the practice of veterinary 
medicine including but not limited to the 
certification of animal technicians will 
help alleviate such shortage and that the 
immediate passage of this Act is necessary 
to provide a safeguard for the people of the 
State of Arkansas against dishonest, in- 
competent and unprincipled practitioners 
of veterinary medicine. Therefore an 
emergency is hereby declared to exist, and 
this Act being immediately necessary for 
the preservation of the public peace, 
health and safety shall be in full force and 
effect from and after its passage and ap- 
proval." 

Acts 1994 (1st Ex. Sess.), No. 4, § 6: 
Mar. 4, 1994. Emergency clause provided: 
"It is hereby found and determined by the 
General Assembly that Arkansas Code 
16-31-102 disqualifies from acting as a 
juror any person who is mentally retarded 
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or insane, and any person whose sense of 
hearing or seeing is substantially im- 
paired; this act eliminates those disquali- 
fications and in their place disqualifies 
from jury service persons who by reason of 
a physical or mental disability are unable 
to render jury services, with the exception 
that no person may be disqualified solely 
on the basis of loss of hearing or sight; this 
modification to Arkansas Code 16-31-102 
will bring Arkansas law into compliance 
with federal law; and this act should go 
into effect immediately in order to allow 
those persons to begin serving as grand or 
petit jurors as soon as possible. Therefore, 
an emergency is hereby declared to exist, 
and this act being immediately necessary 
for the preservation of the public peace, 
health, and safety shall be in fulkforce and 
effect from and after its passage and ap- 
proval. " 



Acts 1995, No. 897, § 5: Apr. 4, 1995. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly of the State of Arkansas that this 
act authorizes necessary additional auxil- 
iary aids for persons with hearing impair- 
ments who are called for jury duty; this 
modification to Arkansas Code 16-31-108 
is necessary to enable persons with hear- 
ing impairments to serve on Arkansas 
juries; and this act should go into effect 
immediately in order to allow for those 
accommodations as soon as possible. 
Therefore, an emergency is hereby de- 
clared to exist and this act being neces- 
sary for the immediate preservation of the 
public peace, health, and safety, shall be 
in full force and effect from and after its 
passage and approval." 



RESEARCH REFERENCES 



Am. Jur. 47 Am. Jur. 2d, Jury, § 96 et 
seq. 

Ark. L. Rev. Arkansas Civil Juries, 21 
Ark. L. Rev. 527. 

The Arkansas Jury Wheel Act of 1969, 
24 Ark. L. Rev. 43. 

Criminal Procedure: A Survey of Arkan- 
sas Law and the American Bar Associa- 
tion's Standards, 26 Ark. L. Rev. 169. 



Gingerich, The Arkansas Grand Jury, 
Etc., 40 Ark. L. Rev. 55. 

C.J.S. 50 C.J.S., Juries, § 134 et seq. 

UALR L.J. Sullivan, An Overview of 
the Law of Jury Selection for Arkansas 
Criminal Trial Lawyers, 15 UALR L.J. 37. 



CASE NOTES 



Construction. 

Acts 1969, No. 568, must be construed 
as mandatory and not as directory only. 
Home v. State, 253 Ark. 1096, 490 S.W.2d 
806 (1973). 



Cited: Rathbun v. Ward, 315 Ark. 264, 
866 S.W.2d 403 (1993). 



16-31-101. Qualifications. 

Every registered voter who is a citizen of the United States and a 
resident of the State of Arkansas and of the county in which he or she 
may be summoned for jury service is legally qualified to act as a grand 
or petit juror if not otherwise disqualified under the express provisions 
of this act. 



History. Acts 1969, No. 568, § 1; A.S.A. 
1947, § 39-101. 

Meaning of "this act". Acts 1969, No. 
568, codified as §§ 16-30-101, 16-30-103, 



16-31-101 — 16-31-104, 16-31-106, 16-31- 
107, 16-32-101 — 16-32-104, 16-32-106, 
16-32-107, 16-32-109. 
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CASE NOTES 

Residency. not a resident of that county, defendant 

Where juror did not meet qualifications was not prejudiced or denied an impartial 

because she was not a resident of the jury. Bennett v. Lockhart, 39 F.3d 848 (8th 

county where the case was tried, but she Cir. 1994), cert, denied, 514 U.S. 1018, 115 

did not knowingly answer falsely any S. Ct. 1363, 131 L. Ed. 2d 219 (1995). 
question on voir dire relating to her qual- Cited: Jackson v. State, 249 Ark. 653 

ifications, the verdict was not voidable. 460 S.W.2d 319 (1970); Renton v. State, 

Bennett v. State, 308 Ark. 393, 825 S.W.2d 2 74 Ark. 87, 622 S.W.2d 171 (1981); Brown 

56 ? 1 ( f" 2) 1 " , o -, , ■ , J , v - Lockhart, 781 F.2d 654 (8th Cir. 1986); 

Although defendants jury included a Farmers Bank v. Perry, 301 Ark. 547, 787 

woman who was a registered voter in the s W2d 645 (1990) 
county where the trial was held but was 

16-31-102. Disqualifications. 

(a) The following persons are disqualified to act as grand or petit 
jurors: 

(1) Persons who do not meet the qualifications of § 16-31-101; 

(2) Persons who are unable to speak or understand the English 
language; 

(3) Persons who are unable to read or write the English language, 
except that the circuit judge, in the exercise of his discretion, may waive 
these requirements when the persons are otherwise found to be capable 
of performing the duties of jurors; 

(4) Persons who have been convicted of a felony and have not been 
pardoned; 

(5) Persons who are not of good character or approved integrity, are 
lacking in sound judgment or reasonable information, are intemperate, 
or are not of good behavior; and 

(6) Persons who, by reason of a physical or mental disability, are 
unable to render satisfactory jury service, except that no person shall be 
disqualified solely on the basis of loss of hearing or sight in any degree. 

(b) Except by the consent of all the parties, no person shall serve as 
a petit juror in any case who: 

(1) Is related to any party or attorney in the cause within the fourth 
degree of consanguinity or affinity; 

(2) Is expected to appear as a witness or has been summoned to 
appear as a witness in the cause; 

(3) Has formed or expressed an opinion concerning the matter in 
controversy which may influence his judgment; 

(4) May have a material interest in the outcome of the case; 

(5) Is biased or prejudiced for or against any party to the cause or is 
prevented by any relationship or circumstance from acting impartially; 
or 

(6) Was a petit juror in a former trial of the cause or of another case 
involving any of the same questions of fact. 

(c) Nothing in this section shall limit a court's discretion and obliga- 
tion to strike jurors for cause for any reason other than solely because 
of sight or hearing impairment. 
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History. Acts 1969, No. 568, §§ 2, 5; 
A.S.A. 1947, §§ 39-102, 39-105; Acts 1994 
(1st Ex. Sess.), No. 4, § 1. 

Amendments. The 1994 (1st Ex. Sess.) 
amendment inserted "persons" in the in- 



troductory language of (a); deleted former 
(a)(2) and (a)(6), redesignating the re- 
maining subdivisions accordingly; added 
present (a)(6); and added (c). 



RESEARCH REFERENCES 



Ark. L. Rev. Witnesses, 27 Ark. L. Rev. 
229. 



CASE NOTES 



Analysis 

Constitutionality. 

Ability to hear. 

Ability to read or write. 

Affinity. 

Bias. 

Discretion of court. 

Felon. 

Law enforcement officer. 

Opinion. 

Relationship. 

Same questions of fact. 

Witness. 

Constitutionality. 

The state has a legitimate interest in 
providing physically competent jurors for 
trials in criminal cases, and the disquali- 
fication from jury service of persons with 
substantial hearing impairments ratio- 
nally relates to and furthers that interest 
and does not violate the Fourteenth 
Amendment to the United States Consti- 
tution. Moreover, the Sixth Amendment to 
the United States Constitution requires 
that prospective jurors possess the physi- 
cal and mental attributes necessary to 
adequately receive and evaluate the evi- 
dence presented. Eckstein v. Kirby, 452 F. 
Supp. 1235 (E.D. Ark. 1978). 

This section is not unconstitutional on 
its face because it can be put into effect 
without any racial discrimination what- 
ever. Westbrook v. State, 274 Ark. 309, 624 
S.W.2d 433 (1981). 

Ability to Hear. 

Whether a person is legitimately dis- 
qualified from jury service on account of a 
substantial hearing impairment is a ques- 
tion of law committed to the sound discre- 
tion of the trial court. Eckstein v. Kirby, 
452 F. Supp. 1235 (E.D. Ark. 1978). 

The presence of a thirteenth person 



serving as an interpreter for a deaf juror 
during jury deliberations would violate 
the secrecy of the jury room and thereby 
deprive an accused person of his right to 
trial by jury. Eckstein v. Kirby, 452 F. 
Supp. 1235 (E.D. Ark. 1978). 

Ability to Read or Write. 

A trial court is not required to disclose 
to counsel a juror's inability to read or 
write. Illiteracy, as a disqualification for 
jury service, would be excepted in the 
discretion of the judge rather than of 
counsel. Arkansas La. Gas Co. v. Morgan, 
256 Ark. 250, 506 S.W2d 560 (1974). 

Affinity. 

"Affinity" is the tie which arises from 
marriage between the husband and the 
blood relations of the wife, and between 
the wife and the blood relations of the 
husband; there is no affinity between the 
blood relations of the husband and the 
blood relations of the wife. Mitchell v. 
Goodall, 297 Ark. 332, 761 S.W.2d 919 
(1988). 

There can be no affinity between the 
blood relations of the husband and the 
blood relations of the wife, and juror 
would not be disqualified to serve on the 
jury under § 16-31-107 because her in- 
laws were related to plaintiffs by mar- 
riage. Farmers Bank v. Perry, 301 Ark. 
547, 787 S.W.2d 645 (1990). 

Bias. 

Where a juror acknowledged during 
voir dire that his nephew was a drug 
undercover agent and that he had talked 
with the nephew about his experiences, 
the juror's presumptive bias, even after 
court interrogation, was sufficient to re- 
quire his exclusion from the trial of defen- 
dant for sale and delivery of a controlled 
substance. Pickens v. State, 260 Ark. 633, 
542 S.W.2d 764 (1976). 
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Jurors are assumed to be unbiased; the 
burden of demonstrating actual bias on 
the part of any member of the panel is on 
the petitioner. Urquhart v. State, 275 Ark. 
486, 631 S.W.2d 304 (1982). 

Discretion of Court. 

The question of a juror's qualification 
lies within the sound judicial discretion of 
the trial judge and defendant has the 
burden of showing the prospective juror's 
disqualification. Beed v. State, 271 Ark. 

526, 609 S.W.2d 898 (1980). 

This section essentially codifies the ex- 
isting case law and does not change the 
fact that the seating of a juror is a matter 
to be determined at the discretion of the 
trial judge. Irons v. State, 272 Ark. 493, 
615 S.W.2d 374 (1981). 

The impartiality of a prospective juror 
is a question of fact for the trial court to 
determine in its sound discretion. 
Urquhart v. State, 275 Ark. 486, 631 
S.W.2d 304 (1982). 

Felon. 

A juror who, at the age of twelve or 
thirteen, was found guilty of burglary and 
sentenced to the Arkansas Boys' Indus- 
trial School, which sentence was sus- 
pended, was not a convicted felon within 
the meaning of this section and was not 
thereby disqualified to act as a juror. 
Tucker v. State, 248 Ark. 979, 455 S.W.2d 
888 (1970). 

Although subdivision (a)(5) of this sec- 
tion disqualifies convicted felons from 
serving on a jury, where no juror was 
asked during voir dire whether he or she 
had been convicted of a felony, the trial 
court did not abuse his discretion in find- 
ing the juror, who had been convicted of a 
felony, did not knowingly answer falsely to 
any question on voir dire, and thus, the 
jury's verdict was not void or voidable 
under § 16-31-107. Zinger v. State, 313 
Ark. 70, 852 S.W.2d 320 (1993). 

Law Enforcement Officer. 

The fact that a venireman held a card 
showing him to be an honorary deputy 
sheriff was not sufficient reason to excuse 
him for cause. Cotton v. State, 256 Ark. 

527, 508 S.W.2d 738 (1974). 

Opinion. 

Where juror, when examined by the 
court, showed clearly that he had not 
formed or expressed an opinion, this sec- 



tion had no application even though juror 
was employed by investment company in 
which witness for party was principal 
stockholder. Arkansas State Hwy. 
Comm'n v. Kennedy, 233 Ark. 844, 349 
S.W.2d 132 (1961) (decision under prior 
law). 

This section does not make any sub- 
stantial change in the law and whether 
venireman's opinion may influence his 
judgment is a matter to be determined by 
the trial judge. Satterfield v. State, 252 
Ark. 747, 483 S.W.2d 171 (1972). 

Relationship. 

If the challenging party fails to make 
out a prima facie case of the juror's rela- 
tionship within the prohibited degree by 
questions asked of the juror or by offer of 
other proof, there will be no error on the 
part of the court in pronouncing the juror 
competent. Shaffstall v. Downey, 87 Ark. 
5, 112 S.W. 176 (1908) (decision under 
prior law). 

That two of the jurors of the panel from 
which a drawn jury was to be selected 
were related to a person who was killed in 
the same automobile collision in which the 
plaintiff's intestate was killed did not ren- 
der them disqualified. Roark Transp., Inc. 
v. West, 188 Ark. 941, 68 S.W.2d 1000 
(1934) (decision under prior law). 

The trial court did not commit revers- 
ible error in discharging a juror related to 
defendant within the prohibited degree. 
McDaniel v. State, 228 Ark. 1122, 313 
S.W.2d 77 (1958) (decision under prior 
law). 

The relationship of a juror to a witness 
did not per se disqualify the juror. Arkan- 
sas State Hwy. Comm'n v. Bryant, 233 
Ark. 841, 349 S.W.2d 349 (1961) (decision 
under prior law). 

Where a close relative of a juror was a 
witness to a controverted issue in the case 
and matter was brought to the attention 
of the trial court before the jury was 
sworn, it was an abuse of discretion for 
trial court to refuse to strike relative from 
the jury for cause. Arkansas State Hwy. 
Comm'n v. Young, 241 Ark. 765, 410 
S.W.2d 120 (1967) (decision under prior 
law). 

The trial court did not err in failing to 
excuse a juror who was the wife of an 
assistant police chief. Johnson v. State, 
270 Ark. 871, 606 S.W.2d 381 (1980). 

A juror was properly excused by the 
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court after being accepted by both prose- 
cution and defense when it was learned 
that he was a cousin to a secretary of the 
prosecuting attorney, since the judge has 
the discretion to excuse a juror even 
where the issue of bias may be more 
implied than actual and even though the 
situation does not clearly fall within this 
section or § 16-33-304, since it would be 
impossible for the statutes to cover every 
conceivable circumstance touching on a 
juror's possible bias. Ruiz v. State, 273 
Ark. 94, 617 S.W.2d 6, cert, denied, 454 
U.S. 1093, 102 S. Ct. 659, 70 L. Ed. 2d 631 
(1981). 

Juror, whose husband was a cousin of a 
paralegal working for one party's law firm, 
was not shown to be within the prohibited 
degree of relationship. Carton v. Missouri 
Pac. R.R., 315 Ark. 5, 865 S.W.2d 635 
(1993). 

Same Questions of Fact. 

Where a number of cases involving the 
same issue are pending against the same 
defendant, a juror who sat in one of them 
and rendered a verdict, or who was a 
plaintiff in another of those actions, is 
presumed to be under a disqualifying bias 
against the defendant and is incompetent 
to sit as a juror in another of those cases. 
Missouri Pac. Ry. v. Smith, 60 Ark. 221, 29 
S.W. 752 (1895); Little Rock & Ft. S. Ry. v. 
Wells, 61 Ark. 354, 33 S.W. 208 (1895) 
(decisions under prior law). 



The court did not abuse its discretion in 
not making the members of the regular 
panel available who had served on a con- 
nected case. Wells v. State, 247 Ark. 386, 
446 S.W.2d 217 (1969) (decision under 
prior law). 

The credibility of a government witness 
who had testified against different defen- 
dants in previous prosecutions for selling 
marijuana was not a "question of fact" 
within the meaning of subdivision (b)(6) of 
this section, and thus jurors who had 
served at the preceding trials were not 
disqualified from defendant's trial for sale 
of marijuana. Holland v. State, 260 Ark. 
617, 542 S.W2d 761 (1976); Pickens v. 
State, 260 Ark. 633, 542 S.W.2d 764 
(1976). 

Witness. 

Where juror had been summoned as a 
witness but did not testify and no objec- 
tion was made to his serving as a juror 
before he was sworn in as a juryman, the 
trial court did not err in refusing to grant 
a new trial. Arkansas State Hwy. Comm'n 
v. Bryant, 233 Ark. 841, 349 S.W2d 349 
(1961) (decision under prior law). 

Cited: Rector v. State, 280 Ark. 385, 659 
S.W2d 168 (1983); Harrod v. State, 286 
Ark. 277, 691 S.W2d 172 (1985); Brown v. 
Lockhart, 781 F.2d 654 (8th Cir. 1986); 
Hulsey v. Sargent, 821 F.2d 469 (8th Cir. 
1987); Bennett v. State, 308 Ark. 393, 825 
S.W.2d 560 (1992). 



16-31-103. Exemptions from service. 

Any person may be excused from serving as a grand or petit juror or 
a jury commissioner for such period as the court deems necessary or 
may have his service deferred to another specified term of court when 
the state of his health or that of his family reasonably requires his 
absence, or when, for any reason, his own interests or those of the public 
will, in the opinion of the court, be materially injured by his attendance. 



History. Acts 1969, No. 568, §§ 7, 8 
1971, No. 374, § 1; 1975, No. 650, § 16 
1979, No. 612, § 1; 1981, No. 294, §§ 1,2 
1985, No. 291, § 1; A.S.A. 1947, §§ 39- 
107, 39-108, 39-121, 39-122, 72-1147; Acts 
1991, No. 379, § 1; 1993, No. 167, § 1. 



Amendments. The 1993 amendment 
inserted "or may have his service deferred 
to another specified term of court." 



RESEARCH REFERENCES 



UALR L.J. Legislative Survey, Civil Survey- 

Procedure, 8 UALR L.J. 555. 747. 



-Civil Procedure, 14 UALR L.J. 
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Analysis 

Automatic excusal. 
Discretion of court. 
Excusal held proper. 
Farmers. 

Objection to service. 
Prejudice. 

Automatic Excusal. 

The automatic excusal of 12 jurors and 
an alternate in one lot, however laudable 
the trial court's intention may have been 
to spare the previous jury a second con- 
secutive trial and however well-known or 
established the court's policy may have 
been, it amounted to a systematic exclu- 
sion to exempt as a body the 13 jurors and, 
as such, was error. Jones v. State, 318 Ark. 
704, 889 S.W.2d 706 (1994). 

Discretion of Court. 

Court did not abuse its discretion by 
allowing possible jurors to be excused for 
i ^asons stated in this section, where there 
was no deliberate exclusion of a large 
class of eligible jurors. Miller v. State, 269 
Ark. 341, 605 S.W.2d 430 (1980), cert, 
denied, 450 U.S. 1035, 101 S. Ct. 1750, 68 
L. Ed. 2d 232 (1981). 

Trial court properly excused persons 
from the jury venire, without affording 
trial counsel a chance to voir dire them 
with respect to the reasons they did not 
wish to serve, since the trial court has the 
discretion to excuse any juror to protect 
the public interest or the court's interests. 
Collins v. State, 271 Ark. 825, 611 S.W.2d 
182, cert, denied, 452 U.S. 973, 101 S. Ct. 
3127, 69 L. Ed. 2d 984 (1981); Race v. 
National Cashflow Sys., 30 Ark. App. 116, 
783 S.W.2d 370 (1990). 

A court's power to excuse jurors need 
not be exercised only for good cause 
shown; this section vests in the trial judge 
the discretion to excuse any juror. Ruiz v. 
Norris, 868 F. Supp. 1471 (E.D. Ark. 
1994), afiPd, 71 E3d 1404 (8th Cir. 1995), 
cert, denied, 519 U.S. 963, 117 S. Ct. 384, 
136 L. Ed. 2d 301 (1996). 

Excusal Held Proper. 

The trial court did not err in excusing 
one of the selected jurors to allow the juror 
to attend a job interview on the day sched- 
uled for trial. Latham v. State, 318 Ark. 
19, 883 S.W.2d 461 (1994). 



Farmers. 

The wholesale excusal from the venire 
of individuals who claim farming as their 
occupation is reversible error if it is auto- 
matic and based solely on that fact. Jones 
v. State, 317 Ark. 131, 876 S.W.2d 262 
(1994). 

Where trial judge noted that the farm- 
ers were harvesting their crop and would 
suffer extreme hardship if they served, 
the trial court further stated that the 
farmers were excused only after request- 
ing to be excused "either orally before the 
court or through questionnaires," there 
was not a wholesale dismissal of potential 
jury members based solely on occupation. 
Jones v. State, 317 Ark. 131, 876 S.W.2d 
262 (1994). 

While the wholesale excusal from the 
venire of persons who claim farming as 
their occupation is reversible error if it is 
automatic and based solely on that fact, 
when each farmer is considered on an 
individual basis and the trial court deter- 
mines that each would suffer extreme 
hardship, no systematic exclusion has oc- 
curred. Jones v. State, 318 Ark. 704, 889 
S.W2d 706 (1994). 

Objection to Service. 

Disqualification was waived by the ju- 
ror's failure to claim the excuse of being 
over 65 years of age. Edens v. State, 235 
Ark. 178, 359 S.W2d 432 (1962), cert, 
denied, 371 U.S. 968, 83 S. Ct. 551, 9 L. 
Ed. 2d 538 (1963) (decision under prior 
law). 

This section does not provide for the 
automatic exclusion of persons within the 
classifications mentioned, but rather pro- 
vides for exclusion if the individual objects 
to serving and makes the court aware of 
such objection before the jury is sworn. 
Penelton v. State, 277 Ark. 225, 640 
S.W.2d 795 (1982). 

Prejudice. 

In cases involving alleged irregularities 
in the jury panel and its selection, the 
appellant must demonstrate prejudice as 
well as any error. Ruiz v. State, 299 Ark. 
144, 772 S.W.2d 297 (1989). 

Prejudice in jury selection is not pre- 
sumed simply because error might have 
occurred; the basic issue decided by the 
appellate court on review is not whether it 
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approves or disapproves of the procedure 
followed in jury selection, but whether 
there was prejudicial error. Race v. Na- 
tional Cashflow Sys., 30 Ark. App. 116, 
783 S.W.2d 370 (1990). 



Cited: Cotton v. State, 256 Ark. 527, 
508 S.W.2d 738 (1974); Berna v. State, 282 
Ark. 563, 670 S.W.2d 434 (1984); Gardner 
v. State, 296 Ark. 41, 754 S.W.2d 518 

(1988). 



16-31-104. Limitations on frequency and period of service. 

(a) Any person who is sworn as a member of a grand or petit jury 
shall be ineligible to serve on another grand or petit jury in the same 
county for a period of two (2) years from the date the person is excused 
from further jury service by the court or by operation of law. 

(b) No petit juror shall be required to report for jury duty on more 
than twenty-four (24) days or for more than a six-month period during 
the calendar year for which he is selected, except that any juror actually 
engaged in the trial of a case at the time of the expiration of the period 
of permitted service shall serve until the trial of the case is concluded. 
Any juror who has not been required to report for the period of 
permitted service during the calendar year for which he is selected shall 
be required, unless excused by the court, to continue to report until the 
expiration of the period even though the calendar year for which he is 
selected may have ended. 



History. Acts 1969, No. 568, §§ 3, 4; 
1971, No. 364, § 1; 1983, No. 425, § 1; 
A.S.A. 1947, §§ 39-103, 39-104. 



Cross References. Disqualification 
from further duty, § 16-32-107. 



CASE NOTES 



Analysis 

Frequency. 
Jury wheel. 

Frequency. 

Upon retrial, trial court properly re- 
fused to quash jury panel on grounds that 
two of the jury commissioners who se- 
lected the wheel of jurors had served on a 
petit jury within the preceding two years 
and had in fact served on the petit jury 
which convicted the defendant at his first 
trial, where no possibility of prejudice was 



shown. Norris v. State, 262 Ark. 188, 555 
S.W.2d 560 (1977), cert, denied, 435 U.S. 
970, 98 S. Ct. 1610, 56 L. Ed. 2d 61 (1978). 

Jury Wheel. 

There was no statutory exclusion from 
new jury wheel of jurors whose names 
were in the prior wheel which had been 
quashed. Maxwell v. State, 259 Ark. 86, 
531 S.W.2d 468 (1976). 

Cited: Worley v. State, 259 Ark. 433, 
533 S.W.2d 502 (1976); Ruiz v. State, 265 
Ark. 875, 582 S.W.2d 915 (1979). 



16-31-105. Exemption from overtime parking penalties. 

(a) No person shall be subject to a fine or other penalty for the offense 
of overtime parking incurred while the person is engaged in actual 
service as a grand or petit juror in any court, federal or state, in this 
state. 

(b) The person may evidence the fact of jury service by exhibiting to 
the appropriate official of the city or town offended by the violation a 
certificate of the clerk of the court similar to the form now in use to the 
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effect that the person was engaged in jury service on the date of the 
violation and the hours of actual service. 

(c) Any person attempting to enforce any fine or other penalty 
notwithstanding the provisions of this section shall be subject to 
contempt proceedings before the judge of the court being served by the 
person so charged. 

(d) Nothing contained in this section shall be construed to give 
immunity from fine or penalty other than for the offense of overtime 
parking. 

History. Acts 1971, No. 729, §§ 1-4; Publisher's Notes. Acts 1971, No. 364, 
1979, No. 423, § 1;A.S.A. 1947, §§ 39-117 § 1 and 1971, No. 729, §§ 3, 4 are also 
— 39-120. codified as § 16-10-131. 

16-31-106. Penalty for employees' service prohibited. 

(a)(1) Any person who is summoned to serve on jury duty shall not be 
subject to discharge from employment, loss of sick leave, loss of vacation 
time, or any other form of penalty as a result of his or her absence from 
employment due to jury duty, upon giving reasonable notice to his or 
her employer of the summons. 

(2) No employer shall subject an employee to discharge, loss of sick 
leave, loss of vacation time, or any other form of penalty on account of 
his or her absence from employment by reason of jury duty. 

(b) Any person violating the provisions of this section shall be guilty 
of a Class A misdemeanor. 

History. Acts 1969, No. 568, § 3; 1983, 
No. 425, § 1; A.S.A. 1947, § 39-103. 

CASE NOTES 

Salary. Cited: Ruiz v. State, 265 Ark. 875, 582 

An employer is not legally required to S.W.2d 915 (1979). 
pay an employee during her absence on 
jury duty. Frolic Footwear, Inc. v. State, 
284 Ark. 487, 683 S.W.2d 611 (1985). 

16-31-107. Effect of unqualified juror upon verdict or indict- 
ment. 

No verdict or indictment shall be void or voidable because any juror 
shall fail to possess any of the qualifications required in this act unless 
a juror shall knowingly answer falsely any question on voir dire 
relating to his qualifications propounded by the court or counsel in any 
cause. A juror who shall knowingly fail to respond audibly or otherwise 
as is required by the circumstances to make his position known to the 
court or counsel in response to any question propounded by the court or 
counsel, the answer to which would reveal a disqualification on the part 
of the juror, shall be deemed to have answered falsely. 
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History. Acts 1969, No. 568, § 6;A.S.A. Meaning of "this act". See note to 
1947, § 39-106. § 16-31-101. 

CASE NOTES 



Analysis 

Applicability. 

Affinity. 

Burden of proof. 

Duty of court. 

Failure to question juror. 

Failure to reveal disqualification. 

Judgment valid. 

Timely objection. 

Applicability. 

Former similar section applied to both 
criminal and civil cases. Arkansas State 
Hwy. Comm'n v. Kennedy, 233 Ark. 844, 
349 S.W.2d 132 (1961) (decision under 
prior law). 

Affinity. 

There can be no affinity between the 
blood relations of the husband and the 
blood relations of the wife, and juror 
would not be disqualified to serve on the 
jury under this section because her in- 
laws were related to plaintiffs by mar- 
riage. Farmers Bank v. Perry, 301 Ark. 
547, 787 S.W.2d 645 (1990). 

Burden of Proof. 

To obtain a new trial on the grounds of 
juror misconduct, a party must first dem- 
onstrate that a juror failed to honestly 
answer a question or deliberately con- 
cealed a matter during voir dire, and then 
further show that a correct response 
would have provided a valid basis for a 
challenge for cause. Pine view Farms, Inc. 
v. A.O. Smith Harvestore, Inc., 298 Ark. 
78, 765 S.W.2d 924 (1989). 

In a hearing on a motion for a new trial 
because of ineligibility of a juror, the com- 
plaining party has the burden of first 
establishing that: (1) diligence was used to 
ascertain the desired information and (2) 
he made known to the juror the specific 
information desired. Pineview Farms, Inc. 
v. A.O. Smith Harvestore, Inc., 298 Ark. 
78, 765 S.W.2d 924 (1989). 

Duty of Court. 

A trial court is not required to disclose 
to counsel a juror's inability to read or 
write. Arkansas La. Gas Co. v. Morgan, 
256 Ark. 250, 506 S.W.2d 560 (1974). 



Failure to Question Juror. 

A new trial will not be granted on ac- 
count of the disqualification of a juror by 
reason of relationship to the appellee 
where the bill of exceptions (abolished) 
does not disclose that any questions were 
asked on voir dire as to the relationship of 
the jurors to the parties. Fones Bros. 
Hdwe. Co. v. Mears, 182 Ark. 533, 32 
S.W.2d 313 (1930) (decision under prior 
law). 

Where court reporter failed to take 
shorthand notes on juror's voir dire and 
court refused to let the record show that 
juror was questioned as to his relationship 
with plaintiff, or his denial of same, un- 
contro verted affidavits of the other jurors 
and bystanders were taken as being true 
by the Supreme Court. Brundrett v. 
Thompson, 203 Ark. 726, 159 S.W.2d 65 
(1942) (decision under prior law). 

Where the question asked the juror was 
not one in which the silence of the juror 
amounted to an answer, the appellant 
failed to show due diligence to determine 
grounds for disqualification of that juror. 
Kane v. Erich, 250 Ark. 448, 465 S.W2d 
327 (1971) (decision under prior law). 

Although § 16-31-102(a)(5) disqualifies 
convicted felons from serving on a jury, 
where no juror was asked during voir dire 
whether he or she had been convicted of a 
felony, the trial court did not abuse his 
discretion in finding the juror, who had 
been convicted of a felony, did not know- 
ingly answer falsely to any question on 
voir dire, and thus, the jury's verdict was 
not void or voidable under this section. 
Zinger v. State, 313 Ark. 70, 852 S.W.2d 
320 (1993). 

A juror's failure to admit during voir 
dire a business connection with the defen- 
dant's insured did not amount to juror 
misconduct warranting a new trial where 
the plaintiff did not use due diligence in 
seeking information concerning the ju- 
ror's relationship to the defendant's in- 
sured. Berry v. St. Paul Fire & Marine Ins. 
Co., 328 Ark. 553, 944 S.W2d 838 (1997). 

Failure to Reveal Disqualification. 

Where a juror failed, upon questioning, 
to reveal his relationship to a witness for 
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the prosecution, and such relationship another physician who assisted in per- 

would have disqualified him, the defen- forming the services and was in some way 

dant was entitled to a new trial, interested in the result of the suit, where 

Baysinger v. State, 261 Ark. 605, 550 the relationship was known before the 

S.W.2d 445 (1977). trial. Arkansas S.R.R. v. Loughridge, 65 

Although juror's apparently uninten- Ark. 300, 45 S.W. 907 (1898) (decision 

tional failure to disclose disqualifying in- under prior law). 

formation was not done knowingly, the ^ objection to an unqualified person's 

trial court did not abuse its discretion in serving as a juror must have been made 

granting a new trial. Arkansas Power & before he was sworn as a juryman. Arkan- 

^i Q V ^ PP - 3 ' 888 sas State Hw * Comm ' n ^ 23 3 

b.W.^a diy (1994). Ark 841? 349 g W2d 349 (1961) (decision 

Judgment Valid. under prior law). 

Where juror did not meet qualifications It was too late after rendition of verdict 
because she was not a resident of county to raise the ineligibility of a juror to serve 
where the case was tried, but she did not unless it could be shown by the complain- 
knowingly answer falsely any question on ing party that diligence was used to ascer- 
voir dire relating to her qualifications, the tain his disqualification and to prevent his 
verdict was not voidable. Bennett v. State, selection as a juror. Arkansas State Hwy. 
308 Ark. 393, 825 S.W.2d 560 (1992). Comm'n v. Kennedy, 233 Ark. 844, 349 

Timely Objection. f a ^ 2d 132 (1961) (decision under P rior 

A verdict in an action by a physician for _," _ . . x _ _ 

professional services will not be set aside or ?J e 1 ds £^™]%£?l%\Y-™?^> 

because of the relationship of a juror to 256 Ark - 250 > 506 SW2d 560 d974). 

16-31-108. Interpreters for visually or hearing impaired jurors. 

(a)(1)(A) The state, through the Administrative Office of the Courts, 
shall provide and pay the cost of reasonable accommodations for the 
hearing and visually impaired when necessary to enable a person 
with those disabilities to act as a venireperson or juror. 

(B) Such accommodations may include a qualified sign language 
interpreter, real-time captioning, or other reasonable auxiliary aid 
for the hearing impaired or a reader for the visually impaired. 

(C) In the event the juror indicates that he or she can be accom- 
modated by several means, the Administrative Office of the Courts 
may consider the cost and availability of each accommodation when 
deciding which to provide. 

(2) The interpreter, the person writing real-time captioning, and the 
reader, when necessary, shall be present throughout jury service, the 
trial, and when the jury assembles for deliberation. 

(b)(1) Whenever a sign language interpreter, real-time captioning, or 
a reader is utilized in judicial proceedings or in jury deliberations, the 
court will administer an oath to the interpreter, the person writing the 
real-time captioning, and the reader, to ensure objective and unbiased 
translation and complete confidentiality of the proceedings. 

(2) The court shall also instruct the interpreter, the person writing 
the real-time captioning, and the reader to make a true and complete 
translation of all testimony and other relevant colloquy to the best of his 
ability. 

(3) The court shall further instruct the interpreter, the person 
writing the real-time captioning, and the reader to refrain from 
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participating in any manner in the deliberations of the jury, except for 
the complete translations of jurors' remarks made during deliberations. 
(c) The verdict of the jury shall be valid notwithstanding the pres- 
ence of the interpreter during deliberations. 



History. Acts 1994 (1st Ex. Sess.), No. 
4, § 2; 1995, No. 897, § 1. 

Amendments. The 1995 amendment 
substituted "reasonable accommodations 
for the hearing and visually impaired" for 
"reasonable services of, a qualified inter- 
preter for the hearing impaired or a 



reader for the visually impaired" in (a)(1); 
and rewrote current (a)(1)(B), (a)(1)(C), 
(a)(2) and (b). 

Cross References. Court interpreters, 
§ 16-10-127. 

Method of procuring services, § 16-10- 
135. 



CHAPTER 32 
SELECTION AND ATTENDANCE 



SUBCHAPTER. 

1. General Provisions. 

2. Criminal Proceedings. 



RESEARCH REFERENCES 



Am. Jur. 47 Am. Jur. 2d, Jury, § 136 et 
seq. 

Ark. L. Rev. Minimum Standards of 
Judicial Administration — Arkansas, 5 
Ark. L. Rev. 1, 6. 

Selection of Juries, 5 Ark. L. Rev. 384. 

Arkansas Civil Juries, 21 Ark. L. Rev. 
527. 



The Arkansas Jury Wheel Act of 1969, 
24 Ark. L. Rev. 43. 

Gingerich, The Arkansas Grand Jury, 
Etc., 40 Ark. L. Rev. 55. 

C.J.S. 50 C.J.S., Juries, § 155 et seq. 



CASE NOTES 



Venire. 

Defendant failed to show he was preju- 
diced by the absence of black males on his 
jury panel where he failed to produce any 
evidence that showed black males were 
systematically excluded from the venire or 



that the method used to assemble the 
venire produced a venire from which black 
males were systematically excluded. 
Gillie v. State, 305 Ark. 296, 808 S.W.2d 
320 (1991). 



Subchapter 1 — General Provisions 



SECTION. 
16-32-101. 

16-32-102. 
16-32-103. 
16-32-104. 
16-32-105. 
16-32-106. 



Selection pursuant to act re- 
quired — Waiver. 
Jury commissioners. 
Master list. 
Jury wheel or box. 
Drawing for petit jurors. 
Summons of petit jurors. 



SECTION. 

16-32-107. Excess number of jurors 
drawn and listed. 

16-32-108. Additional jurors. 

16-32-109. Selection upon challenge by 
litigant. 

16-32-110. Electronic random selection. 



16-32-101 
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A.C.R.C. Notes. References to "this 
subchapter" in §§ 16-32-101 to 16-32-109 
may not apply to § 16-32-110 which was 
enacted subsequently. 

Effective Dates. Acts 1975, No. 485, 
§ 7, provided: "This Act shall be effective 
on and after January 1, 1976, except that 
the procedures outlined in this Act to be 
carried out prior to the empaneling of a 
jury shall be effective on and after July 1, 
1975, so that jurors empaneled at terms of 
any circuit court beginning after January 
1, 1976 shall be selected as provided here- 
in." 

Acts 1979, No. 816, § 4: July 1, 1979. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the method of selecting jurors 
is vital to the proper administration of 
justice and that this Act is necessary to 
establish the most equitable method of 
such selection. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall be in full 
force and effect from and after July 1, 
1979." 



Acts 1997, No. 1021, § 5: April 2, 1997. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the present method of select- 
ing grand jurors and petit jurors is inad- 
equate to assure random selection; that 
this act will provide for the random selec- 
tion of jurors; and until this act becomes 
effective, the validity of findings and judg- 
ments issued by juries in this state is 
subject to question. Therefore, an emer- 
gency is declared to exist and this act 
being immediately necessary for the pres- 
ervation of the public peace, health and 
safety shall become effective on the date of 
its approval by the Governor. If the bill is 
neither approved nor vetoed by the Gov- 
ernor, it shall become effective on the 
expiration of the period of time during 
which the Governor may veto the bill. If 
the bill is vetoed by the Governor and the 
veto is overridden, it shall become effec- 
tive on the date the last house overrides 
the veto." 



CASE NOTES 



Analysis 

Construction. 
Irregularities. 

Construction. 

Acts 1969, No. 568, must be construed 
as mandatory and not as directory only. 
Home v. State, 253 Ark. 1096, 490 S.W.2d 
806 (1973). 



Irregularities. 

While the provisions of the jury wheel 
act are mandatory, some sections of Acts 
1969, No. 568 are more important than 
others, and any irregularity in the selec- 
tion process does not per se invalidate the 
proceedings. Abernathy v. Patterson, 295 
Ark. 551, 750 S.W.2d 406 (1988). 



16-32-101. Selection pursuant to act required — Waiver. 

No person shall be summoned to serve as a grand or petit juror who 
has not been selected under the provisions of this act unless this 
requirement is waived by the parties. 



History. Acts 1969, No. 568, § 26; 
A.S.A. 1947, § 39-218. 



Meaning of "this act". See note to 
§ 16-32-104. 



CASE NOTES 



Applicability. 

This section must be complied with in 
the selection of a special grand jury under 



§ 16-85-517. Streett v. Roberts, 258 Ark. 
839, 529 S.W.2d 343 (1975). 
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16-32-102. Jury commissioners. 

(a) On or before November 1 of each year, the circuit judge shall 
appoint not less than three (3) nor more than twelve (12) jury commis- 
sioners who shall: 

(1) Not be related to one another, or to the appointing judge, within 
the second degree of consanguinity or affinity; 

(2) Possess the qualifications for petit jurors; 

(3) Have no suits pending in the circuit courts; 

(4) Not be directly or indirectly concerned with any pending criminal 
proceeding or prison investigation; and 

(5) Not be related within the second degree of consanguinity or 
affinity to any elected county officer. 

(b) The judge shall administer to the commissioners the following 
oath: 

"You do swear faithfully to discharge the duties required of you 
as jury commissioners; that you will select jurors as provided 
by law from a cross section of the community which this court 
serves and you will not exclude or include any persons on 
account of race, religion, sex, national origin, or economic 
status; that you will not select any person as a juror who has 
solicited or had others to solicit that his name be placed on the 
jury list; that you will not make known to anyone the names of 
the prospective jurors that you select until after they have 
been notified by the court of their selection; and that you will 
not, directly or indirectly, converse with anyone selected by you 
as a juror concerning the merits of any proceeding pending, or 
likely to come before the grand jury or court until after the case 
is tried or otherwise finally disposed of." 

(c) Jury commissioners shall receive ten dollars ($10.00) per day for 
their services and ten cents (100) per mile from and to their homes by 
the most direct and practical route. 

(d) No person shall be appointed as a jury commissioner who has 
served as a jury commissioner anywhere in the state within four (4) 
years of the date of appointment. 

(e) If any commissioner shall become disqualified, die, or be exe- 
cuted, the judge, in his discretion, may appoint a successor commis- 
sioner. 

(f) Any person who shall fail or refuse to attend and perform the 
duties required of a jury commissioner, without reasonable excuse, 
shall be fined not less than twenty-five dollars ($25.00) nor more than 
five hundred dollars ($500). However, nothing in this subsection shall 
be construed to limit the inherent powers of the court to punish for 
contempt. 

History. Acts 1969, No. 568, §§ 10-12; 
1975, No. 485, § 1; A.S.A. 1947, §§ 39- 
201.1 — 39-204. 
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CASE NOTES 



Qualifications. 

The requirement that jury commission- 
ers must possess the qualifications pre- 
scribed for petit jurymen refers to the fact 
that petit jurors must be qualified electors 
of the county in which they may be sum- 
moned. Arkansas State Hwy. Comm'n v. 
Sadler, 248 Ark. 887, 454 S.W.2d 325 
(1970) (decision under prior law). 

Political party central committeemen 
for county are not officers in any sense 



except to be answerable to mandamus 
proceedings and, therefore, they may 
serve as jury commissioners. Arkansas 
State Hwy. Comm'n v. Roberts, 250 Ark. 
80, 464 S.W.2d 57 (1971) (decision under 
prior law). 

Cited: Miller v. Goodwin, 246 Ark. 552, 
439 S.W.2d 308 (1969); Mosby v. State, 
249 Ark. 17, 457 S.W.2d 836 (1970). 



16-32-103. Master list. 

(a) During the month of November or December of each year, the 
prospective jurors for the following calendar year shall be selected from 
among the current list of registered voters of the applicable district or 
county in the following manner: 

(1) The circuit judge, in the presence of the circuit clerk, shall select 
at random a number between one (1) and one hundred (100), inclusive, 
which shall be the starting number, and the circuit court shall then 
select the person whose name appears on the current voter registration 
list in that numerical position, counting sequentially from the first 
name on the list; 

(2) The circuit clerk shall then select the one hundredth voter 
registrant appearing on the list after the starting number. As an 
example, if the starting number is sixty-seven (67), which is the first 
selection, the second selection would be the one hundred sixty-seventh 
registered voter, the third selection would be the two hundred sixty- 
seventh registered voter, and so forth until the current registered voter 
list is exhausted; and 

(3) The circuit judge and the circuit clerk shall then repeat the 
random selection process until the number of jurors set out in this 
subsection have been selected. 

(b) The number of persons to be selected shall be based upon the 
number of qualified registered voters in the appropriate district or 
county as reflected by the current list of registered voters provided by 
the county clerk under legal requirements and, unless a larger number 
is designated by the circuit judge, the minimum number selected shall 
be as follows: 



Number of 
Registered Voters 



Minimum Number 

of Prospective 

Petit Jurors 



Minimum Number 
of Prospective 
Grand Jurors 



90,000 or more 


1,200 


16,000 to 89,999 


1,000 


10,000 to 15,999 


800 



120 

100 

90 
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Number of 
Registered Voters 


Minimum Number 

of Prospective 

Petit Jurors 


Minimum Number 
of Prospective 
Grand Jurors 


6,000 to 

2,000 to 

to 


9,999 
5,999 
1,999 


600 
500 
250 or 50% of 


75 
75 



the registered voters, 
whichever is smaller 

(c) After the list of prospective jurors has been submitted by the 
circuit clerk, the circuit judge may, in the exercise of his discretion, 
authorize clerical assistance in preparing the alphabetized master list 
and separate cards, chips, disks, or other appropriate means of includ- 
ing the names and addresses of the prospective jurors in the wheel or 
box. 

(1) The expense of this clerical help shall be paid by the county as an 
expense of the administration of justice. 

(2) Clerical employees shall take the following oath: 

"I will not make known to anyone the names of the prospective 
jurors who have been selected and I will not, directly or 
indirectly, converse with anyone selected as a juror concerning 
the merits of any proceeding pending or likely to come before 
the grand jury or court until after the case is tried or otherwise 
finally disposed of." 

(d) Subsections (a)-(c) of this section shall be applicable to all circuit 
courts and counties within the state. 

(e) All circuit clerks who maintain voter registration lists on com- 
puters, whether in-house or contracted, may utilize the computers and 
associated equipment for the purpose of selecting jury panels from the 
voter registration lists. The master list of jurors' names and addresses 
shall not be available for public inspection, publication, or copying, but 
it may be examined in the presence of the circuit judge by litigants or 
their attorneys who desire to verify that names drawn from the wheel 
or box were placed there in the manner provided in this act by the 
commissioners. 



History. Acts 1969, No. 568, $ 15 
1975, No. 485, § 2; 1979, No. 816, §§ 1, 2 
1981, No. 687, § 1; 1985, No. 1066, § 1 
A.S.A. 1947, §§ 39-205.1, 39-205.1n, 39- 
205.2, 39-207. 



Meaning of "this act". See note to 
§ 16-32-104. 
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CASE NOTES 



Analysis 

Constitutionality. 

Construction. 

Discrimination. 

Multi-district county. 

Oath. 

Sufficient compliance. 

Violation. 

Constitutionality. 

This section is constitutional. 
Richardson v. Williams, 327 Ark. 156, 936 
S.W.2d 752 (1997). 

Construction. 

Acts 1969, No. 568 must be construed as 
mandatory for to construe it as directory 
only would tend to exclude from jury ser- 
vice those voters who registered after the 
last full selection of the jury wheel. Home 
v. State, 253 Ark. 1096, 490 S.W.2d 806 
(1973). 

This section is so clear that it needs no 
construction or interpretation, even 
though it contains a typographical error; 
it is a well-thought-out statute, has a solid 
foundation in public policy, and is to be 
followed by the circuit judges and clerks. 
Bates v. State, 322 Ark. 738, 912 S.W.2d 
417 (1995). 

Discrimination. 

Where there was a 14% disparity be- 
tween the percentage of blacks on the jury 
venire and the percentage of registered 
black voters and the jury venire was cho- 
sen by the subjective judgment of white 
jury commissioners who could exercise 
untrammeled discretion subject only to 
the requirement that persons selected be 
of good moral character, of approved integ- 
rity, sound judgment and reasonable in- 
formation, a prima facie case of discrimi- 
nation was established. Sanford v. Hutto, 
394 F. Supp. 1278, afif'd, 523 F.2d 1383 
(8th Cir. 1975) (decision under prior law). 

No defendant has a right to have jurors 
selected in a manner to assure him of a 
jury from his own ethnic group or occupa- 1 
tion. Turner v. State, 258 Ark. 425, 527 
S.W.2d 580 (1975) (decision under prior 
law). 

To the extent that persons not regis- 
tered to vote did not constitute a distinct 
and identifiable group, use of voter regis- 
tration lists in the overall composition of 



petit and grand juries did not discrimi- 
nate against unregistered citizens. 
Murrah v. Arkansas, 532 F.2d 105 (8th 
Cir. 1976) (decision under prior law). 

Evidence insufficient to show that the 
Arkansas system of selecting jurors at 
random from the current list of registered 
voters unlawfully underrepresented 
blacks and persons between the ages of 
eighteen and thirty-four. Sullivan v. State, 
287 Ark. 6, 696 S.W.2d 709 (1985). 

When the panel is drawn by chance, a 
showing that its racial make-up does not 
correspond to that of the county does not 
in itself make a prima facie case of racial 
discrimination; therefore, the defendant's 
motion for a continuance to enable him to 
show that the particular panel was not 
representative of the population was prop- 
erly refused. Thomas v. State, 289 Ark. 72, 
709 S.W.2d 83 (1986). 

This process of selecting jurors has been 
upheld frequently and while jury selection 
may not be the result of discrimination 
against racial groups, each jury need not 
have on it persons representative of each 
distinctive group in the population from 
which it is chosen; thus a jury of 15% 
African-Americans in county where the 
African-American population is 23% did 
not show purposeful discrimination. 
MacKintrush v. State, 334 Ark. 390, 978 
S.W.2d 293 (1998). 

Multi-District County. 

Where jury was drawn only from one 
district of multi-district county, the trial 
court properly refused to grant motion 
quashing the jury panel since Ark. Const., 
Art. 13, § 5, and this section both clearly 
contemplate that a jury may properly be 
drawn from only one district within a 
county having more than one district. 
Morgan v. State, 273 Ark. 252, 618 S.W2d 
161 (1981). 

The electoral subdistricts within the 
Tenth Judicial District are not judicial 
districts and that the venire in this case 
was properly drawn from Drew County as 
a whole. Caldwell v. State, 322 Ark. 543, 
910 S.W.2d 667 (1995), cert, denied, 517 
U.S. 1124, 116 S. Ct. 1361, 134 L. Ed. 2d 
528 (1996). 

Oath. 

The trial court properly refused to 
quash the jury panel merely because a 
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clerical employee who assisted in prepar- 
ing the jury list had not taken the oath 
required by this section, since this section 
is not mandatory and no question about 
the integrity of the list had been shown. 
Williams v. State, 278 Ark. 9, 642 S.W.2d 
887 (1982). 

Sufficient Compliance. 

Where the bailiff testified that he put 
the names in alphabetical order as a con- 
venience to help him in locating the jurors 
and to help attorneys in matching the 
names with the jurors' information sheets, 
where the alphabetical listing was just as 
random and impartial as any other proce- 
dure, and where there was no hint that 
alphabetical order was chosen for a sinis- 
ter purpose, in the absence of any showing 
whatever of possible prejudice, the trial 
judge was right in denying the motion to 
quash the panel. Welch v. State, 269 Ark. 
208, 599 S.W2d 717, cert, denied, 449 
U.S. 996, 101 S. Ct. 535, 66 L. Ed. 2d 294 
(1980). 

The fact that jurors were called for a 
particular term of court rather than for 
the calendar year in general did not offend 
the spirit of this section. Harrod v. State, 
286 Ark. 277, 691 S.W.2d 172 (1985). 

Jury selection satisfied requirements of 
this section. Sanders v. State, 300 Ark. 25, 
776 S.W2d 334 (1989). 

The trial court erred by selecting the 
random numbers outside the presence of 
the circuit clerk and by not being present 
when the selection was made, but the 
error was harmless where there was no 
hint that the circuit judge did anything 
other than randomly select the numbers, 

16-32-104. Jury wheel or box. 

(a) The names and last known addresses of the persons selected shall 
be placed, in the presence of the circuit judge and the circuit clerk, in a 
circular hollow wheel or a large box constructed of sturdy and durable 
material. In place of names and addresses, the court may cause cards or 
discs, numbered serially, to reflect the number of prospective jurors 
required to be placed in the box and shall cause the names on the 
master list to be numbered serially so that a juror on the list may be 
identified when his number is drawn for entry in the jury book. 

(b)(1) The wheel or box shall thereafter remain locked at all times, 
except when in use as provided in this subchapter, by the use of two (2) 
separate locks, so arranged that the key to one will not open the other 
lock. The clasps into which the locks shall be fitted shall be so arranged 
that the wheel or box cannot be opened unless both locks are unlocked. 



and there was no hint that the circuit 
clerk did anything other than correctly 
apply the random numbers to the voter 
registration list. Bates v. State, 322 Ark. 
738, 912 S.W.2d 417 (1995). 

Violation. 

In a civil tort proceeding, the plaintiff 
has an equal protection right to jury- 
selection procedures that produce juries 
from a representative cross-section of his 
community; however, in order to establish 
a prima facie violation of the cross-section 
requirement, he must show (1) that the 
group alleged to be excluded is a "distinc- 
tive" group in the community; (2) that the 
representation of this group in venires 
from which juries are selected is not fair 
and reasonable in relation to the number 
of such persons in the community; and (3) 
that this underrepresentation is due to 
systematic exclusion of the group in the 
jury-selection process. Richardson v. Wil- 
liams, 327 Ark. 156, 936 S.W.2d 752 
(1997). 

Cited: Williams v. State, 254 Ark. 799, 
496 S.W2d 395 (1973); Robillard v. State, 
263 Ark. 666, 566 S.W2d 735 (1978); 
Walton v. State, 279 Ark. 193, 650 S.W2d 
231 (1983); Brown v. Lockhart, 781 F.2d 
654 (8th Cir. 1986); Abernathy v. 
Patterson, 295 Ark. 551, 750 S.W.2d 406 
(1988); Gardner v. State, 296 Ark. 41, 754 
S.W2d 518 (1988); Mitchell v. State, 299 
Ark. 566, 776 S.W2d 332 (1989); Wain- 
wright v. Norris, 872 F. Supp. 574 (E.D. 
Ark. 1994); Davis v. State, 325 Ark. 194, 
925 S.W2d 402 (1996); Britt v. State, 334 
Ark. 142, 974 S.W.2d 436 (1998). 
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(2) The key to one (1) lock shall be kept by the circuit judge, and the 
key to the other shall be kept by the circuit clerk. 

(3) The circuit clerk of each county shall keep the wheel or box, when 
not in use, in a safe and secure place. 

(c) Whenever the circuit judge finds that there is sufficient reason to 
believe that the integrity of the contents of the wheel or box may have 
been compromised, he shall cause the names in the wheel or box to be 
compared with the names on the master list; and the verified names 
shall then be placed in the wheel or box in open court. 

(d) Any person other than one acting in open court as authorized by 
this act who shall open a jury wheel or box with intent to remove, alter, 
or add to its contents shall be deemed guilty of a felony, and upon 
conviction shall be imprisoned in the penitentiary not less than one (1) 
year nor more than twenty-one (21) years. 

History. Acts 1969, No. 568, §§ 14, 16, 568, codified as §§ 16-30-101, 16-30-103, 

27; A.S.A. 1947, §§ 39-206, 39-208, 39- 16-31-101 — 16-31-104, 16-31-106, 16-31- 

219. 107, 16-32-101 — 16-32-104, 16-32-106, 

Meaning of "this act". Acts 1969, No. 16-32-107, 16-32-109. 

CASE NOTES 

Special Grand Jury. (1970); Mosby v. State, 249 Ark. 17, 457 

The jury wheel method of selection is S.W.2d 836 (1970); Williams v. State, 254 

mandatory when a special grand jury is Ark. 799, 496 S.W.2d 395 (1973); Shelton 

selected under § 16-85-517. Streett v. v. State, 254 Ark. 815, 496 S.W.2d 419 

Roberts, 258 Ark. 839, 529 S.W.2d 343 (1973); Walton v. State, 279 Ark. 193, 650 

(1975). S.W.2d 231 (1983); Brown v. Lockhart, 781 

Cited: Arkansas State Hwy. Comm'n v. F 2d 654 (8th Cir 1986) 
Sadler, 248 Ark. 887, 454 S.W.2d 325 

16-32-105. Drawing for petit jurors. 

(a) After the names have been placed in the wheel or box and not less 
than fifteen (15) days prior to the first jury trial in the year for which 
the prospective jurors have been selected, the circuit judge shall enter 
an order which shall be spread of record stating a time and place for the 
initial drawing for the names of petit jurors from the wheel or box. 

(b) At the time and place designated, the wheel or box shall be 
unlocked in open court. 

(c) After the names have been thoroughly mixed, the circuit judge 
shall cause to be drawn the number of names which, in his opinion, 
shall be necessary to provide a panel of qualified petit jurors for the trial 
of cases, after excuses from attendance have been granted to those who 
are entitled to be excused. 

(d) As the names are drawn, they shall be recorded in the same order 
by the circuit clerk in a book to be provided for that purpose, and, if the 
name of any person known to have died or found by the court upon 
inquiry to be unfit and disqualified under § 16-31- 102(a) is drawn, that 
name shall be put aside and not used and a notation of the discarding 
of the name and reason therefor shall be made in the jury book. 
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(e) The same procedures outlined in this section shall be followed in 
the event all of the jurors whose names are listed in the jury book shall 
be excused from further service. 



History. Acts 1975, No. 
A.S.A. 1947, § 39-209.1. 



485, § 3; 



CASE NOTES 



Analysis 

Construction. 

Alternative procedure. 

Discrimination. 

Entry of names in jury book. 

Construction. 

This section, on its face, does not re- 
quire the presence of the judge when the 
names are drawn. Marshall v. State, 316 
Ark. 753, 875 S.W.2d 814 (1994). 

Alternative Procedure. 

Where the bailiff testified that he put 
the names in alphabetical order as a con- 
venience to help him in locating the jurors 
and to help attorneys in matching the 
names with the jurors' information sheets, 
where the alphabetical listing was just as 
random and impartial as any other proce- 
dure, and where there was no hint that 
alphabetical order was chosen for a sinis- 
ter purpose, in the absence of any showing 
whatever of possible prejudice, the trial 
judge was right in denying the motion to 
quash the panel. Welch v. State, 269 Ark. 
208, 599 S.W2d 717, cert, denied, 449 
U.S. 996, 101 S. Ct. 535, 66 L. Ed. 2d 294 
(1980). 

Discrimination. 

Fact that one of three jury commission- 
ers testified that in selection of jurors he 
partly took into consideration whether se- 
lection of certain jurors would cause a 
hardship on them was not sufficient to 
establish that wage earners were system- 
atically and unconstitutionally excluded 
from the jury so as to deprive defendant of 
a jury of his social and economic peers. 
Kimble v. State, 246 Ark. 407, 438 S.W2d 
705 (1969) (decision under prior law). 

An accused in Arkansas has never had 
the right to have the jury commissioners 
select jurors in such a manner as to assure 
the accused of a jury from his own ethnic 
group or occupation. Pointer v. State, 248 
Ark. 710, 454 S.W.2d 91 (1970), cert, de- 



nied, 400 U.S. 959, 91 S. Ct. 359, 27 L. Ed. 
2d 268 (1970) (decision under prior law). 
Where the panel is drawn by chance 
from a jury wheel made up from a list of 
names taken from voter registration lists 
by jury commissioners appointed in accor- 
dance with statute and who were properly 
instructed to select jurors from a repre- 
sentative cross section of a county without 
discrimination as to race, the mere show- 
ing that the composition of a particular 
jury panel did not correspond to the racial 
makeup of the community did not in and 
of itself make a prima facie case of racial 
discrimination. One attacking the jury 
panel must show that there has been 
systematic and intentional exclusion of 
any particular group before the panel can 
be quashed on that account. Turner v. 
State, 258 Ark. 425, 527 S.W.2d 580 (1975) 
(decision under prior law). 

Entry of Names in Jury Book. 

Where names were withdrawn from the 
jury wheel for use by the chancery court, 
but had never been entered in the jury 
book, it was error not to quash the jury 
panel. Shelton v. State, 254 Ark. 815, 496 
S.W.2d 419 (1973) (decision under prior 
law). 

Where names of prospective jurors were 
recorded by circuit clerk on yellow legal 
pad instead of in jury book as required by 
this section, trial court properly denied 
defendant's motion to quash the jury 
panel because the motion was not timely 
presented at the pretrial conference but 
rather on the day of the trial. Beasley v. 
State, 258 Ark. 84, 522 S.W2d 365 (1975) 
(decision under prior law). 

The defendant was not prejudiced by 
the court clerk's practice of making a 
typewritten list of the names of jurors 
rather than recording the names in a jury 
book, where the typewritten list had been 
used all during that term of court and 
where defendant's objection to the list was 
not made until the morning of the trial. 
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Huckaby v. State, 262 Ark. 413, 557 book of the twenty-three veniremen who 

S.W.2d 875 (1977) (decision under prior were excused from serving as jurors, or to 

law). record the reasons for their excusal, was 

This section requires that the names be not reversible error where the names were 
recorded in the jury book in the same recorded in a file retained by the clerk, as 
order as they are drawn, but it does not well as the reasons for excusal in all but a 
specify the order in which they are to be single instance, on individual question- 
summoned. Welch v. State, 269 Ark. 208, naires, which were also kept in a separate 
599 S.W.2d 717, cert, denied, 449 U.S. file. Harrod v. State, 286 Ark. 277, 691 
996, 101 S. Ct. 535, 66 L. Ed. 2d 294 S.W.2d 172 (1985). 
(1980) (decision under prior law). Cited: Brown v. Lockhart, 781 F.2d 654 

The failure to list the names in the jury (8th Cir. 1986). 

16-32-106. Summons of petit jurors. 

(a) The persons whose names have been drawn and recorded in the 
petit jury book shall be summoned to appear on a date set by the court 
to answer questions concerning their qualifications and, unless excused 
or disqualified, to serve the required number of days or for the 
maximum period during the calendar year for which selected unless 
sooner discharged. 

(b) Jurors shall be summoned by the sheriff by: 

(1) A notice dispatched by first-class mail; or 

(2) Notice given personally on the telephone; or 

(3) Service of summons personally or by such other method as is 
permitted or prescribed by law. 

(c)(1) If a notice is dispatched by first-class mail, the prospective 
jurors shall be given a date certain to call the sheriff to confirm receipt 
of the notice. Not later than five (5) days before the prospective juror is 
to appear, the sheriff shall call the prospective juror if the prospective 
juror has failed to acknowledge receipt of the notice. 

(2) A notice dispatched by first-class mail shall include the following 
language: 

"You are hereby notified that you have been chosen as a prospective 

juror. You must call the sheriff on or before (date) to confirm 

that you have received this notice. If you do not call the sheriff to 
confirm this notice, the sheriff will contact you and there will be added 
cost. Please call the sheriff at (phone number) " 

(d) Unless excused by the circuit judge, a juror who has been legally 
summoned and who shall fail to attend on any date when directed to do 
so may be fined in any sum not less than five dollars ($5.00) nor more 
than five hundred dollars ($500). However, nothing in this subsection 
shall be construed to limit the inherent power of the court to punish for 
contempt. All excuses granted by the circuit judge shall be noted in the 
jury book. 

History. Acts 1969, No. 568, §§ 18,19; Cross References. Alternate jurors 
A.S.A. 1947, §§ 39-210, 39-211; Acts 1989, authorized, § 16-30-102. 
No. 892, § 1. 
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CASE NOTES 



Analysis 



Borrowing jurors. 
Method of summons. 

Borrowing Jurors. 

It was proper for the chancery court to 
borrow jurors for trial of issues in equity 
as long as the jurors were taken from the 
jury book and returned to it for use in 
future trials. Shelton v. State, 254 Ark. 
815, 496 S.W.2d 419 (1973) (decision un- 
der prior law). 

Method of Summons. 

Once trial was in progress, the trial 
judge was within his discretion in approv- 
ing the most expeditious method of sum- 
moning additional prospective jurors, re- 
gardless of defendant's claim that the 
sheriff's use of the telephone to summon 
more jurors systematically excluded a 
large class of jurors. Huckaby v. State, 262 
Ark. 413, 557 S.W.2d 875 (1977). 

Although this section authorizes sum- 
moning of prospective jurors by telephone, 



it was reversible error for the trial court to 
permit telephone summoning of jurors 
only four hours prior to trial, especially 
where only about one-third of the prospec- 
tive jurors could be so reached in time. 
Kitchen v. State, 264 Ark. 579, 572 S.W.2d 
839 (1978). 

Where, inter alia, the defendant failed 
to show that he was prejudiced by the fact 
that the jurors were summoned by ordi- 
nary mail and not by certified mail as 
required by this section, any error in the 
jury selection process was properly consid- 
ered harmless. Berna v. State, 282 Ark. 
563, 670 S.W.2d 434 (1984), cert, denied, 
470 U.S. 1085, 105 S. Ct. 1847, 85 L. Ed. 
2d 145 (1985). 

Subdivision (c)(1) does not require five- 
days' notice to jurors, but only requires 
that if no confirmation is given, the sheriff 
must follow up with a telephone call to the 
nonresponsive panel member not later 
than five days before trial. King v. State, 
312 Ark. 89, 847 S.W.2d 37 (1993). 



16-32-107. Excess number of jurors drawn and listed. 

(a) Whenever it shall appear that the names of more jurors have 
been drawn and listed in the jury book than are needed for jury service 
at the current or at any subsequent session of the court, the judge, if the 
jurors are present in court, shall designate the number of jurors 
required, the names of whom shall be taken from the jury book in the 
same order as they appear thereon. 

(b) If the jurors are not present in court, the judge shall direct the 
sheriff to summon the number of jurors needed, the names of whom 
shall be taken from the jury book in the same order as they appear 
thereon, exempting those who have been excused from attendance. 

(c) Persons whose names are drawn and recorded in the jury book 
shall not be disqualified from further duty as provided for in § 16-31- 
104(a) until they have been required to report for jury service and 
sworn therefor. 

History. Acts 1969, No. 568, § 21; 
1985, No. 1066, § 2; A.S.A. 1947, § 39- 
213. 

CASE NOTES 



Preparation of List. 

Even though defendant failed to demon- 
strate prejudice where the trial court pre- 
pared a list of jurors which excluded not 



only those persons excused from duty but 
also those persons who failed to appear at 
a prior impaneling of the jury or to answer 
the questionnaire and who had not been 
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served in order to avoid the expense and Arkansas Jury Wheel Act. Henry v. State, 

time of calling jurors who had not re- 29 Ark. App. 5, 775 S.W.2d 911 (1989). 

sponded to their call to duty, it is a better Cited: Shelton v. State, 254 Ark. 815, 

practice for the trial courts to follow the 496 S.W.2d 419 (1973). 
method of jury selection prescribed in the 

16-32-108. Additional jurors. 

(a) If at any time it appears that a sufficient number of qualified 
jurors are not available to try scheduled cases, additional names may be 
drawn and recorded in the jury book in open court. These jurors shall be 
summoned as provided in § 16-32- 106(a) and (b). 

(b) The circuit judge may, at any time, in the exercise of his 
discretion, direct the jury commissioners who selected the original 
names placed in the wheel or jury box, or new commissioners desig- 
nated by him, to meet and submit the names and last known addresses 
of additional registered voters whom the commissioners shall select in 
the manner provided by § 16-32- 103(a)-(d). These names and addresses 
shall be placed by the commissioners within the wheel or box when it is 
next unlocked in open court and prior to any additional drawing of 
jurors, and a master list shall be presented to the court as provided in 
§ 16-32-103(a)-(d). 



History. Acts 1975, 
A.S.A. 1947, § 39-212.1. 



No. 485, § 4; 



CASE NOTES 



Analysis 

Discretion of court. 
Maintenance of names. 
Special venire. 

Discretion of Court. 

No abuse of discretion found when trial 
judge did not call additional jurors. Logan 
v. State, 300 Ark. 35, 776 S.W.2d 341 
(1989). 

Maintenance of Names. 

There is no requirement that the mini- 
mum number of names be constantly 
maintained after the original panel has 
been drawn from it. Worley v. State, 259 
Ark. 433, 533 S.W.2d 502 (1976). 



Special Venire. 

Where jury panel had been selected to 
try another case dependent on the same 
facts, when the defendant's case was 
called for trial and the other members of 
the regular panel were either engaged in 
the trial of another case or were excused 
for cause, it was not an abuse of discretion 
to call a special venire. Rose v. State, 178 
Ark. 980, 13 S.W.2d 25 (1929) (decision 
under prior law). 

Cited: Marshall v. State, 316 Ark. 753, 
875 S.W.2d 814 (1994). 



16-32-109. Selection upon challenge by litigant. 

(a)(1) A challenge to the use of the names selected by the jury 
commissioners and placed in the jury wheel or box for the drawing of 
trial panels therefrom may be made only by a litigant in a particular 
case. 

(2) If the trial judge sustains the challenge to the use of names in the 
jury wheel or box for the drawing of trial jurors, he shall appoint a jury 
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commission of not less than three (3) persons, qualified and sworn as 
commissioners as provided by law, to select such a number of persons as 
the judge may designate from the current voter registration list in the 
manner provided by § 16-32-103(a)-(d). The list of persons, upon being 
summoned, shall constitute the panel of jurors for the trial of the cause. 

(3) If the panel is exhausted prior to the formation of the trial jury for 
any reason, the commissioners shall be reconvened and additional 
names selected as provided in this section and placed on the list to be 
summoned as special jurors in such numbers as is deemed necessary to 
complete the jury for the trial of the cause. 

(b)(1) A challenge to the jury drawn from the jury wheel or box may 
be made by a litigant in a particular case and shall be sustained by the 
court if it shall appear that there was a substantial irregularity in the 
drawing or summoning of the jury. 

(2) In such a case, the court shall order, in open court, another panel 
drawn for the trial of the case and other cases in which a similar 
challenge is sustained. 

History. Acts 1969, No. 568, § 23; 
1975, No. 485, § 5; A.S.A. 1947, §§ 39- 
214.1, 39-215. 

CASE NOTES 



Analysis 

Challenge. 
Method of selection. 
Recusal of judge. 
Summons. 

Challenge. 

Failure to present testimony in support 
of motion to quash jury panel, prior to 
jury's being sworn to try the case, on 
ground that jury commissioners allowed 
race to be factor in its determination of 
qualified jurors, waived right to challenge 
jury. Johnson v. State, 238 Ark. 15, 377 
S.W.2d 865 (1964), cert, denied, 379 U.S. 
948, 85 S. Ct. 444, 13 L. Ed. 2d 545 (1965) 
(decision under prior law). 

Evidence did not support claim that 
panel failed to constitute a reasonable 
cross section of the community. Harper v. 
State, 249 Ark. 1013, 462 S.W.2d 847 
(1971); Mosby v. State, 253 Ark. 904, 489 
S.W.2d 799 (1973) (preceding decisions 
under prior law). 

Summoning of wrong juror through in- 
advertent error and writing of names on a 
yellow legal pad before transfer to the jury 
book were trivial errors and did not 
amount to such substantial irregularities 
as to be a basis for a challenge to the 



entire jury. Cassell v. State, 273 Ark. 59, 
616 S.W.2d 485 (1981). 

Method of Selection. 

Discharge of original jury panel because 
of willful exclusion of blacks and selection 
of special panel by resummoning all but 
six of the quashed panel as new jurors, 
plus selection of six blacks because of their 
race, was improper, since members of jury 
must be selected as individuals on basis of 
individual qualifications and not included 
or excluded as members of a race. Thomas 
v. State, 238 Ark. 201, 379 S.W.2d 26 
(1964) (decision under prior law). 

Where commissioners were instructed 
to replace only the number of names used 
in the previous year, the deviation was 
prejudicial to the accused. Home v. State, 
253 Ark. 1096, 490 S.W.2d 806 (1973). 

The number of persons to be selected by 
newly appointed jury commissioners to 
constitute the panel for the trial of a case 
after the jury wheel has been quashed is 
within the discretion of the trial judge. 
Maxwell v. State, 259 Ark. 86, 531 S.W.2d 
468 (1976); Harris v. State, 259 Ark. 187, 
532 S.W.2d 423 (1976) (preceding deci- 
sions under prior law). 

Where three names appeared both in 
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the original jury wheel which was 
quashed and in the new wheel, and where 
one of the three persons was seated after 
defendant exhausted all his peremptory 
challenges, defendant was not entitled to 
reversal of his conviction, since there was 
no statutory exclusion from the new wheel 
of jurors whose names were in the prior 
wheel. Maxwell v. State, 259 Ark. 86, 531 
S.W.2d 468 (1976) (decision under prior 
law). 

In a criminal prosecution, it was not 
error for the trial court to draw ten jurors 
from the panel of jurors selected for the 
civil division. He well v. State, 261 Ark. 
762, 552 S.W.2d 213 (1977). 

Recusal of Judge. 

The judge's selection of a new jury com- 
mission subsequent to his disqualification 



was prejudicial error, for after his volun- 
tary disqualification, the judge lost juris- 
diction of the case and was without au- 
thority to act further in any judicial 
capacity except to make proper transfer of 
the case or take the appropriate steps for 
the selection of another judge. Bolden v. 
State, 262 Ark. 718, 561 S.W.2d 281 
(1978). 

Summons. 

Although § 16-32-106 authorizes sum- 
moning of prospective jurors by telephone, 
it was reversible error for the trial court to 
permit telephone summoning of jurors 
only four hours prior to trial, especially 
where only about one-third of the prospec- 
tive jurors could be so reached in time. 
Kitchen v. State, 264 Ark. 579, 572 S.W.2d 
839 (1978). 



16-32-110. Electronic random selection. 

Beginning January 1, 1998, and thereafter, during every step in the 
procedure for the selection of grand jurors and petit jurors, electronic 
devices or mechanical devices shall be utilized to assure the random 
selection of all jury panels. 



History. Acts 1997, No. 1021, § 1. 
A.C.R.C. Notes. References to "this 
subchapter" in §§ 16-32-101 to 16-32-109 



may not apply to this section which was 
enacted subsequently. 



Subchapter 2 — Criminal Proceedings 



SECTION. 

16-32-201. Selection of grand jury. 
16-32-202. Selection, summons, and com- 
position of trial generally. 



SECTION. 

16-32-203. Selection 
trial. 



for misdemeanor 



Effective Dates. Acts 1975, No. 485, 
§ 7, provided: "This Act shall be effective 
on and after January 1, 1976, except that 
the procedures outlined in this Act to be 
carried out prior to the empaneling of a 
jury shall be effective on and after July 1, 
1975, so that jurors empaneled at terms of 
any circuit court beginning after January 



1, 1976 shall be selected as provided here- 
in." 

Publisher's Notes. Acts 1993, No. 592, 
codified at §§ 16-32-202 and 16-32-203, 
was declared unconstitutional in Byrd v. 
State, 317 Ark. 609, 879 S.W.2d 435 
(1994). 



16-32-201. Selection of grand jury. 

(a) The selecting, summoning, and impaneling of a grand jury shall 
be as prescribed by law. 
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(b) Circuit courts to which criminal cases are assigned may call 
grand jurors from the wheel or box from which petit jurors are drawn, 
or the circuit judge may direct the jury commissioners to provide the 
minimum number of names for a separate grand jury wheel or box in 
the minimum number set forth in § 16-32-103(a)-(d). In the event the 
circuit judge directs the jury commissioners to provide the minimum 
number of names for a separate grand jury wheel or box, the jury 
commissioners shall select the names of persons whom they believe to 
be qualified from the current voter registration list. 

(c) In either event, when a grand jury is selected, the names of a 
sufficient number of persons shall be drawn from the appropriate box or 
wheel to provide a panel of sixteen (16) qualified grand jurors, plus a 
reasonable number of alternates, after excuses from attendance have 
been granted to those who are entitled to be excused. 

(d) As the names are drawn, they shall be recorded in the grand jury 
book, and the grand jurors shall be summoned and directed to appear 
in the same manner as provided for petit jurors. 

(e) The grand jury shall be made up of the first sixteen (16) persons 
summoned whose names appear as grand jurors in the jury book after 
the elimination of the disqualified or excused persons. 

(f) The remaining grand jurors whose names appear in the jury book 
after the elimination of disqualified or excused persons shall be consid- 
ered as alternates and shall be designated in the order as they appear 
in the jury book to replace regular grand jurors who become incapaci- 
tated or who are unavailable. Alternate grand jurors shall not be 
disqualified from further jury duty as provided in § 16-31-104 until 
they have been required to report for grand jury service during the year. 

(g) Grand jurors shall serve during the calendar year in which 
selected unless sooner discharged by the court. 

History. Crim. Code, § 98; C. & M. Cross References. Qualifications of 
Dig., § 2977; Pope's Dig., § 3799; Acts grand jurors, § 16-31-101. 
1975, No. 485, § 6; A.S.A. 1947, §§ 39- 
217.1, 43-901. 

CASE NOTES 

Analysis denied, 336 U.S. 918, 69 S. Ct. 641, 93 L. 

Ed. 1081. 
In general. 

Discrimination. Discrimination. 

Method of selection. It is error not to permit accused black to 

Objections. show discrimination against his race in 

Presumption. selection of grand jury. Castleberry v. 

State, 69 Ark. 346, 63 S.W. 670 (1901). 

In General. Evidence that a grand jury contained 

Grand jury may be lawfully selected but one black, no women, no one under 

pursuant to statutory provisions or where fifty years of age, and that all but one were 

the circuit court causes them to be se- business men or retired persons, and that 

lected in the exercise of its inherent con- all were college graduates or had some 

stitutional right. Rowland v. State, 213 college training, was evidence that dis- 

Ark. 780, 213 S.W.2d 370 (1948), cert, crimination against the excluded groups 
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was practiced in the selection of the grand 
jury and that the grand jury was uncon- 
stitutionally selected. Jewell v. Stebbins, 
288 F. Supp. 600 (E.D. Ark. 1968) (deci- 
sion under prior law). 

Method of Selection. 

A motion to quash on the grounds that a 
juror was sworn under a different name 
than appeared on the jury list was prop- 
erly refused where the court found that 
the juror was the same person selected by 
the commissioners. Boles v. State, 58 Ark. 
35, 22 S.W. 887 (1893). 

Objections. 

Objections to the organization of the 
grand jury must be made by motion to set 
aside the indictment; by pleading to the 
indictment, the illegality of the grand jury 
is waived. Wright v. State, 42 Ark. 94 
(1883); Carpenter v. State, 62 Ark. 286, 36 
S.W. 900 (1896). 



Any alleged illegal discrimination in the 
selection and impaneling of the grand jury 
will be raised by a motion to quash. 
Rowland v. State, 213 Ark. 780, 213 
S.W.2d 370 (1948), cert, denied, 336 U.S. 
918, 69 S. Ct. 641, 93 L. Ed. 1081 (decision 
under prior law). 

Presumption. 

When the record discloses that persons 
named were duly impaneled as grand jury, 
it will be presumed, in the absence of a 
contrary showing, that the other persons 
who were summoned but did not serve as 
grand jurors were excused for cause; pre- 
sumption is that grand jury was properly 
constituted. Wallis v. State, 54 Ark. 611, 
16 S.W. 821 (1891); Bates v. State, 60 Ark. 
450, 30 S.W 890 (1895). 

Cited: Abernathy v. Patterson, 295 Ark. 
551, 750 S.W2d 406 (1988). 



16-32-202. Selection, summons, and composition of trial gener- 
ally. 

(a) The jurors for the trial of criminal prosecutions shall be selected 
and summoned as provided by law. 

(b)(1) Juries shall be composed of twelve (12) jurors. 

(2) However, cases other than felonies may be tried by a jury of fewer 
than twelve (12) jurors by agreement of the parties. 



History. Crim. Code, § 191; C. & M. 
Dig., § 3142; Pope's Dig., § 3977; A.S.A. 
1947, § 43-1901; Acts 1993, No. 592, § 1; 
1995, No. 1296, § 61. 

Publisher's Notes. This section, as 
amended by Acts 1993, No. 592, § 1, was 
declared unconstitutional in Byrd v. State, 
317 Ark. 609, 879 S.W.2d 435 (1994). The 
court declared that the pre- amendment 
version remains viable and extant. 

Amendments. The 1993 amendment 
redesignated the first and second sen- 



tences in (a) as (a)(1) and (a)(2); and 
substituted "in the discretion of the trial 
court judge, by a jury of six (6) jurors," for 
"by a jury of less than twelve (12) jurors by 
agreement of the parties" in (b). 

The 1995 amendment redesignated 
former (a)(1), (a)(2) and (b) as (a), (b)(1) 
and (b)(2), respectively; and substituted 
"by a jury of less than twelve (12) jurors by 
agreement of the parties" for "in the dis- 
cretion of the trial court judge, by a jury of 
six (6) jurors" in present (b)(2). 



RESEARCH REFERENCES 



Ark. L. Rev. Note, Constitutional Law 
— Twelve Angry People. Arkansas Consti- 
tution Guarantees Right to Trial by Jury 
of Twelve Persons in Criminal Cases. 
Byrd v. State, 317 Ark. 609, 879 S.W.2d 
435 (1994), 18 UALR L.J. 489. 



UALR L.J. Sullivan, An Overview of 
the Law of Jury Selection for Arkansas 
Criminal Trial Lawyers, 15 UALR L.J. 37. 

Seventeenth Annual Survey of Arkan- 
sas Law — Constitutional Law, 17 UALR 
L.J. 450. 



237 



SELECTION AND ATTENDANCE 
CASE NOTES 



16-32-203 



Analysis 

Constitutionality. 

Agreement. 

Composition. 

Right to twelve jurors. 

Constitutionality. 

The 1993 amendment of this section 
and § 16-32-203, which provided for a 
jury of six persons at the trial court's 
discretion, violates Ark. Const., Art. 2, 
§ 7. Byrd v. State, 317 Ark. 609, 879 
S.W.2d 435 (1994). 

This section and § 16-32-203, as they 
existed prior to the enactment of Acts 
1993, No. 592, remain viable and extant. 
Byrd v. State, 317 Ark. 609, 879 S.W.2d 
435 (1994). 

Agreement. 

By agreement, misdemeanors may be 
tried by less than 12 jurors, but a mere 
failure to object to trial by less than 12 
does not constitute such agreement within 
this section. Warwick v. State, 47 Ark. 568, 
2 S.W. 335 (1886). 

It is not error for a charge of man- 
slaughter to be tried by a jury of eleven 
men where defendant not only agreed in 
open court to a jury of eleven, but also 
made no objections, saved no exceptions 
and did not assign this as error in his 
motion for a new trial. Ford v. State, 222 
Ark. 16, 257 S.W.2d 30 (1953). 



There is no federal rule binding the 
state courts to use a 12-member jury in 
state criminal prosecutions, and an agree- 
ment to proceed with an 11-member jury 
in accordance with state law and court 
rules is not a violation of the constitu- 
tional right to trial by jury. Vinston v. 
Lockhart, 850 F.2d 420 (8th Cir. 1988). 

Composition. 

Although selection of a jury from a rep- 
resentative cross-section of the commu- 
nity is an essential component of the Sixth 
Amendment right to trial by jury, there is 
no requirement that the jury which is 
chosen mirror the community and reflect 
the distinctive racial groups in the popu- 
lation. Davis v. State, 325 Ark. 194, 925 
S.W.2d 402 (1996). 

Right to Twelve Jurors. 

Defendant was deprived of her right to 
be tried by a twelve-member jury for 
charges of disorderly conduct and refusal 
to submit to arrest because she was tried 
by a jury composed of only six members. 
Grinning v. City of Pine Bluff, 322 Ark. 45, 
907 S.W.2d 690 (1995). 

Where the defendant was not able to 
show any prejudice, he was not entitled to 
a new trial even though the jury contained 
13 people. Davies v. State, 64 Ark. App. 12, 
977 S.W2d 900 (1998). 



16-32-203. Selection for misdemeanor trial. 

The jury, for the trial of all prosecutions for misdemeanors, shall be 

selected in the following manner: 
(1) Each party shall have three (3) peremptory challenges, which 

may be made orally; and 
(2)(A) The court shall cause the names of twenty-four (24) competent 
jurors, written upon separate slips of paper, to be placed in a box to 
be kept for that purpose, from which the names of eighteen (18) jurors 
shall be drawn and entered on a list in the order in which they were 
drawn, and numbered. 

(B) Each party shall be furnished with a copy of the list, from 
which each may strike the names of three (3) jurors and return the 
list so stricken to the judge, who shall strike from the original list the 
names struck from the copies. 

(C) The first twelve (12) names remaining on the original list shall 
constitute the jury. 
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History. Crim. Code, § 192; C. & M. 
Dig., § 3143; Pope's Dig., § 3978; A.S.A. 
1947, § 43-1902; Acts 1993, No. 592, § 2; 
1995, No. 1296, § 61. 

Publisher's Notes. This section, as 
amended by Acts 1993, No. 592, § 1, was 
declared unconstitutional in Byrd v. State, 
317 Ark. 609, 879 S.W.2d 435 (1994). The 



court declared that the pre-amendment 
version remains viable and extant. 

Amendments. The 1993 amendment 
rewrote this section. 

The 1995 amendment deleted the 
former introductory language of (2); in- 
serted "jurors" following "eighteen (18)" in 
(2)(A); and deleted former (3). 



RESEARCH REFERENCES 



UALR L.J. Note, Peremptory Chal- 
lenges After Purkett v. Elam, 115 S. Ct. 
1769 (1995): How to Judge a Book By Its 



Cover Without Violating Equal Protec- 
tion, 19 UALR L.J. 249. 



CASE NOTES 



Analysis 

Constitutionality. 
Right to twelve jurors. 

Constitutionality. 

The 1993 amendment of this section 
and § 16-32-202, which provides for a jury 
of six persons at the trial court's discre- 
tion, violates Ark. Const., Art. 2, § 7. Byrd 
v. State, 317 Ark. 609, 879 S.W.2d 435 
(1994). 

This section and § 16-32-202, as they 
existed prior to the enactment of Acts 



1993, No. 592, remain viable and extant. 
Byrd v. State, 317 Ark. 609, 879 S.W.2d 
435 (1994). 

Right to Twelve Jurors. 

Defendant was deprived of her right to 
be tried by a twelve-member jury for 
charges of disorderly conduct and refusal 
to submit to arrest because she was tried 
by a jury composed of only six members. 
Grinning v. City of Pine Bluff, 322 Ark. 45, 
907 S.W.2d 690 (1995). 



CHAPTER 33 
EXAMINATION AND CHALLENGE 



subchapter 

1. General Provisions. 

2. Civil Proceedings. 

3. Criminal Proceedings. 



RESEARCH REFERENCES 



ALR. Statute or court rule prescribing 
number of challenges according to nature 
of offense or extent of punishment. 8 ALR 
4th 149. 

Propriety of asking prospective female 
jurors questions on voir dire not asked of 



prospective male jurors, or vice versa. 39 
ALR 4th 450. 

Am. Jur. 47 Am. Jur. 2d, Jury, § 195 et 
seq. 

C.J.S. 50 C.J.S., Juries, § 247 et seq. 
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16-33-101 



SECTION. 

16-33-101. Examination of prospective 
jurors. 

16-33-101. Examination of prospective jurors. 

(a) In all cases, both civil and criminal, the court shall examine all 
prospective jurors under oath upon all matters set forth in the statutes 
as disqualifications. 

(b) Further questions may be asked by the court, or by the attorneys 
in the case, in the discretion of the court. 



History. Init. Meas. 1936, No. 3, § 16, 
Acts 1937, p. 1384; Pope's Dig., § 3996; 
A.S.A. 1947, § 39-226. 

A.C.R.C. Notes. The Supreme Court of 



Arkansas stated in a Per Curiam of Nov. 
24, 1986, that this section was deemed 
superseded by the Arkansas Rules of Civil 
Procedure as to civil cases only. 



RESEARCH REFERENCES 



UALR L.J. Sullivan, An Overview of 
the Law of Jury Selection for Arkansas 
Criminal Trial Lawyers, 15 UALR L.J. 37. 



CASE NOTES 



Analysis 

Discretion of court. 

Examination by litigants. 

Presumption. 

Questions. 

Waiver. 

Discretion of Court. 

"Discretion of the court," referred to in 
this section, does not invest trial court 
with an arbitrary, all powerful authority 
to transform discretion into prohibition, 
nor does it require that in the process of 
ascertaining the desired facts, counsel 
must utilize the court as a conduit 
through which communication must be 
megaphoned to the jury by way of the 
dais. Missouri Pac. Transp. Co. v. John- 
son, 197 Ark. 1129, 126 S.W.2d 931 (1939); 
Griffin v. State, 239 Ark. 431, 389 S.W.2d 
900 (1965). 

Scope of voir dire examination is largely 
a matter lying within the sound discretion 
of the trial judge, the latitude of that 
discretion being rather wide and not sub- 
ject to reversal in the absence of clear 
abuse, and this rule has not been materi- 
ally affected by ARCrP 32.2. Finch v. 



State, 262 Ark. 313, 556 S.W.2d 434 
(1977). 

The scope of voir dire examination by 
counsel is largely within the sound discre- 
tion of the trial court, and counsel's limi- 
tation of that examination is not revers- 
ible on appeal unless it is a clear abuse of 
discretion. Fauna v. State, 265 Ark. 934, 
582 S.W.2d 18 (1979). 

The trial court did not abuse its discre- 
tion by refusing to allow defendant to 
strike members of the jury panel in cham- 
bers. Felty v. State, 306 Ark. 634, 816 
S.W.2d 872 (1991). 

Examination by Litigants. 

This section does not change rule giving 
litigants right to examine jurors sepa- 
rately in order to determine whether ju- 
rors are subject to challenge for cause, or 
to elicit information on which to base the 
right of peremptory challenge, subject to 
the right of the court, acting in its sound 
discretion, to control the extent of such 
examination. Missouri Pac. Transp. Co. v. 
Johnson, 197 Ark. 1129, 126 S.W.2d 931 
(1939); Griffin v. State, 239 Ark. 431, 389 
S.W.2d 900 (1965). 

There was no error in a felony case 
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whereby prospective jurors were ques- 
tioned on voir dire and subjected to chal- 
lenges for cause and peremptory chal- 
lenges two jurors at a time, as long as the 
state and the defendant were allowed to 
examine jurors individually and the state 
was required to exercise its peremptory 
challenges first. Chenowith v. State, 291 
Ark. 372, 724 S.W.2d 488 (1987). 

Presumption. 

Where the record recited that certain 
jurors were duly selected, sworn and im- 
paneled as members of the jury, it would 
be presumed on appeal that they were 
examined under oath as to whether they 
were qualified jurors. Wilfong v. State, 96 
Ark. 627, 132 S.W. 928 (1910). 

Questions. 

"Further questions," referred to in this 
section, includes any pertinent inquiry, 
respectfully addressed, through which 
qualifications may be determined, or by 
which counsel, regardless of the juror's 
qualifications, may secure information 
upon which to predicate peremptory chal- 
lenge. Missouri Pac. Transp. Co. v. John- 
son, 197 Ark. 1129, 126 S.W.2d 931 (1939). 

Questions held to be proper. Missouri 
Pac. Transp. Co. v. Talley, 199 Ark. 835, 



136 S.W.2d 688, appeal dismissed, 311 
U.S. 722, 61 S. Ct. 5, 85 L. Ed. 470 (1940); 
Stovall v. State, 233 Ark. 597, 346 S.W.2d 
212 (1961); Griffin v. State, 239 Ark. 431, 
389 S.W.2d 900 (1965). 

Trial court did not err in not permitting 
defendants to ask again the simple ques- 
tions that had been answered on a jury 
questionnaire. Clark v. State, 258 Ark. 
490, 527 S.W.2d 619 (1975). 

Refusal to permit certain questions held 
not prejudicial. Haight v. State, 259 Ark. 
478, 533 S.W.2d 510 (1976). 

Waiver. 

Where counsel for defense was aware of 
failure to swear prospective jurors prior to 
voir dire examination but made no objec- 
tion until after trial began, and judgment 
recited that defense counsel announced in 
open court that all members of the jury 
"were good for defendant", the objection 
was waived. Edens v. State, 235 Ark. 996, 
363 S.W.2d 923 (1963). 

Where counsel was offered opportunity 
to question jurors, but declined, plaintiff 
was not deprived of any rights under this 
section. Hogg v. Darden, 237 Ark. 478, 374 
S.W2d 184 (1964). 

Cited: Jones v. City of Newport, 29 Ark. 
App. 42, 780 S.W.2d 338 (1989). 



Subchapter 2 — Civil Proceedings 



SECTION. 

16-33-201. Challenge to the array. 
16-33-202. Challenge for cause. 



SECTION. 

16-33-203. 



Peremptory 
Panel. 



challenges — 



RESEARCH REFERENCES 



Ark. L. Rev. Arkansas Civil Juries, 21 
Ark. L. Rev. 527. 



16-33-201. Challenge to the array. 

A challenge to the array shall be decided by the court. 

History. Civil Code, § 345; C. & M. . 
Dig., § 6379; Pope's Dig., § 8341; A.S.A. 
1947, § 39-227. 
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16-33-202. Challenge for cause. 

(a) A challenge for cause shall be decided by the court, and, in order 
to determine the challenge, the particular juror challenged may be 
sworn, or, at the instance of either party, all of the jurors may be sworn 
to make true and perfect answers to such questions as may be 
demanded of them, touching their qualifications as jurors. 

(b) The court may allow other testimony in regard to the qualifica- 
tions of any juror. 

History. Civil Code, § 346; C. & M. 
Dig., § 6380; Pope's Dig., § 8342; A.S.A. 
1947, § 39-228. 

CASE NOTES 



Analysis 

Examination by litigants. 

Harmless error. 

Objection. 

Opinion. 

Racial bias. 

Examination by Litigants. 

Litigants in civil cases, as well as crim- 
inal cases, have the right to examine the 
jurors separately in order to determine 
whether they are subject to challenge for 
cause, or to elicit information on which to 
base the right of peremptory challenge, 
subject to the right of the court to control 
extent of examination in its sound discre- 
tion. Baldwin v. Hunnicutt, 192 Ark. 441, 
93 S.W.2d 131 (1936). 

Harmless Error. 

Error in overruling a challenge of a 
juror for cause is not prejudicial where the 
court afterwards allowed the defendant 
an additional peremptory challenge. 
Brewer v. State, 72 Ark. 145, 78 S.W. 773 
(1904). 

Objection. 

Objections to the qualifications of jurors 
must be made before they are sworn and 
impaneled; it is too late on a motion for a 
new trial even if the cause for disqualifi- 
cation could not have been discovered ear- 
lier. Whitehead v. Wells, 29 Ark. 99 (1874). 

Opinion. 

A prospective juror is not disqualified if, 
from reading newspapers, he has formed 
an opinion as to the guilt or innocence of 
the accused. Daughtry v. State, 80 Ark. 13, 
96 S.W. 748 (1906). 



In a criminal case, a juror is not disqual- 
ified for cause if he holds to a fixed opinion 
based on hearsay or rumor, which opinion 
can be removed by evidence or if he states 
that he can go into a jury box and disre- 
gard such opinions and that he holds no 
bias or prejudice for or against the ac- 
cused. Saint Louis, I.M. & S. Ry. v. 
Stamps, 84 Ark. 241, 104 S.W. 1114 
(1907); Jackson v. State, 103 Ark. 21, 145 
S.W. 559 (1912). 

Jurors held not to have formed disqual- 
ifying opinion. McElvain v. State, 101 Ark. 
443, 142 S.W 840 (1911). 

Juror held to have formed disqualifying 
opinion. Collins v. State, 102 Ark. 180, 143 
S.W 1075 (1912). 

A juror will not be rendered incompe- 
tent because of an opinion based upon 
rumor where he states that he can discard 
such opinion and try the defendant upon 
the evidence. Bealmear v. State, 104 Ark. 
616, 150 S.W. 129 (1912). 

Jurors are not incompetent by reason of 
having formed an opinion as to the defen- 
dant's guilt or innocence, where that opin- 
ion was based on rumor and where the 
jurors stated that they would disregard 
such opinions and base their verdict on 
testimony. Ham v. State, 179 Ark. 20, 13 
S.W2d 805 (1929). 

Racial Bias. 

Where the questioning allowed regard- 
ing racial bias was insufficient to focus the 
attention of the prospective jurors to any 
racial prejudice they might entertain, the 
trial court abused its discretion in re- 
stricting voir dire with reference to possi- 
ble racial bias. Smith v. State, 33 Ark. 
App. 52, 800 S.W2d 440 (1990). 
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16-33-203. Peremptory challenges — Panel. 

(a) Each party shall have three (3) peremptory challenges, which 
may be made orally. 

(b)(1) However, if either party desires a panel, the court shall cause 
the names of twenty-four (24) competent jurors, written upon separate 
slips of paper, to be placed in a box to be kept for that purpose, from 
which the names of eighteen (18) shall be drawn and entered on a list 
in the order in which they were drawn, and numbered. 

(2) Each party shall be furnished with a copy of the list, from which 
each may strike the names of three (3) jurors and return the list so 
struck to the judge, who shall strike from the original list the names so 
stricken from the copies, and the first twelve (12) names remaining on 
the original list shall constitute the jury. 



History. Civil Code, § 347; C. & M. 
Dig., §§ 6381, 6383, 6384; Pope's Dig., 
§§ 8343, 8345, 8346; A.S.A. 1947, § 39- 
229. 



Cross References. Peremptory chal- 
lenge of alternate juror, § 16-30-102. 



RESEARCH REFERENCES 



UALR L.J. Note, Peremptory Chal- 
lenges After Purkett v. Elam, 115 S. Ct. 
1769 (1995): How to Judge a Book By Its 



Cover Without Violating Equal Protec- 
tion, 19 UALR L.J. 249. 



CASE NOTES 



Analysis 

Construction. 
Discrimination. 
Drawing from list. 
Examination by litigants. 
Exhaustion of challenges. 
Method of selection. 
Multiple parties. 
Time of challenge. 

Construction. 

Under this section, parties are entitled 
to have 18 jurors on the list before they 
are required to exercise the right of pe- 
remptory challenge; this requirement is 
mandatory, and a failure to comply with it 
is reversible error. Gulf, C. & S.F. Ry. v. 
James, 48 F. 148 (8th Cir. 1891); Gulf, C. 
& S.F. Ry. v. Washington, 49 F. 347 (8th 
Cir. 1891). 

This section is mandatory. Young v. 
Morrison, 159 Ark. 270, 251 S.W. 869 
(1923). 

Discrimination. 

Where there were several black persons 
on the panel, the state had strikes remain- 



ing, and there was no indication of dis- 
crimination in the record, the defendant 
did not show such facts and circumstances 
to raise the inference that the prosecutor 
used strikes to exclude the veniremen 
from the petit jury solely on account of 
their race. Clay v. State, 290 Ark. 54, 716 
S.W.2d 751 (1986). 

Drawing from List. 

It was error for the court, in response to 
claimant's motion for a drawn and struck 
jury, without subjecting the panel of jurors 
to challenges for cause and without draw- 
ing eighteen names from a list of twenty- 
four, to call a list of eighteen jurors and 
direct the parties to challenge perempto- 
rily from that list. Arkansas State Hwy. 
Comm'n v. Stanley, 237 Ark. 664, 375 
S.W.2d 229 (1964). 

Examination by Litigants. 

Litigants in civil and criminal cases 
have right to examine the jurors sepa- 
rately in order to determine if they are 
subject to challenge for cause or to elicit 
information on which to base a peremp- 
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tory challenge. Baldwin v. Hunnicutt, 192 
Ark. 441, 93 S.W.2d 131 (1936). 

Exhaustion of Challenges. 

Where appellant had exhausted all of 
its peremptory challenges under this sec- 
tion, one of which was used to strike the 
juror in question, it was in a position to 
complain of any error of the trial court in 
refusing to strike a juror for cause. Arkan- 
sas State Hwy. Comm'n v. Young, 241 Ark. 
765, 410 S.W.2d 120 (1967). 

Right to peremptory challenges is con- 
ferred as a means to reject jurors, not to 
select jurors, and until such time as a 
party is forced to take an objectionable 
juror without the privilege of exercising a 
peremptory challenge, he has shown no 
prejudice. Arkansas State Hwy. Comm'n v. 
Dalrymple, 252 Ark. 771, 480 S.W.2d 955 
(1972). 

Method of Selection. 

Method of selecting jurors and exercis- 
ing challenges held to be proper. Young v. 
Morrison, 159 Ark. 270, 251 S.W. 869 
(1923); Myers v. Martin, 168 Ark. 1028, 
272 S.W. 856 (1925). 

Substitution of different juror for one of 
the first 12 jurors on the list was harmless 
error. Falcon Zinc Co. v. Flippin, 171 Ark. 
1151, 287 S.W. 394 (1926). 

Trial court did not abuse its discretion 
in allowing a drawn jury upon motion of 
plaintiffs after three names of prospective 
jurors had been stricken from the list by 
defendants and the list returned to the 
clerk, since defendants' challenges were 
not revealed to anybody. Caldarera v. 
Giles, 235 Ark. 418, 360 S.W.2d 767 
(1962). 

Multiple Parties. 

In a suit for damages, where several 
tortfeasors are joined together as co-de- 
fendants, they are allowed but three pe- 
remptory challenges. Waters-Pierce Oil 
Co. v. Burrows, 77 Ark. 74, 96 S.W. 336 
(1905); Fidelity-Phenix Fire Ins. Co. v. 



Friedman, 117 Ark. 71, 174 S.W. 215 
(1915). 

Where causes of action against several 
defendants were improperly joined, all of 
the defendants were entitled jointly to the 
statutory number of challenges. Ft. Smith 
Light & Traction Co. v. Bailey, 153 Ark. 
574, 241 S.W. 42 (1922). 

Third-party defendants whose interests 
are in conflict with the regular defendants 
in the suit are not entitled to three pe- 
remptory challenges in the selection of the 
jury in addition to the three already al- 
lowed the regular defendant. Hogan v. 
Hill, 229 Ark. 758, 318 S.W.2d 580 (1958). 

For the purpose of exercising peremp- 
tory challenges the court had some juris- 
diction to group the parties. Utley v. 
Heckinger, 235 Ark. 780, 362 S.W.2d 13 
(1962). 

The owner of the fee and her lessee were 
entitled to a total of three peremptory 
challenges in a condemnation suit 
brought against them by the Arkansas 
State Highway Commission. Arkansas 
State Hwy. Comm'n v. Sisson, 238 Ark. 
720, 384 S.W.2d 264 (1964). 

In an action in which the defendants 
interpleaded additional parties on a third- 
party complaint, it was not error to re- 
quire the plaintiffs to share their three 
peremptory challenges with the primary 
defendants. Smith v. Gobie, 248 Ark. 415, 
452 S.W2d 336 (1970). 

Time of Challenge. 

It is within the court's discretion to 
permit the state to challenge jurors pe- 
remptorily after they have been examined 
and accepted as jurors in the case. Carr v. 
State, 81 Ark. 589, 99 S.W. 831 (1907). 

Where the defendant has not exhausted 
all of his peremptory challenges, the 
court, in the exercise of its discretion, may 
permit the state to peremptorily challenge 
a juror after he has been accepted on the 
jury. Dewein v. State, 114 Ark. 472, 170 
S.W. 582 (1914). 



Subchapter 3 — Criminal Proceedings 



SECTION. 



16-33-301. Challenge to grand juror. 

16-33-302. Challenge to trial jurors gen- 
erally. 

16-33-303. Challenge to trial jurors — 
Individual juror generally. 



SECTION. 

16-33-304. Challenge to trial jurors — 
Individual juror for cause. 

16-33-305. Challenge to trial jurors — 
Individual juror — Pe- 
remptory. 
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SECTION. SECTION. 

16-33-306. Challenge to trial jurors — 16-33-308. Challenge to trial jurors — 
Order. Hearing. 

16-33-307. Challenge to trial jurors — 
Several defendants. 



RESEARCH REFERENCES 

ALR. Additional peremptory challenges Show That a Juror is Irrevocably Commit- 

because of multiple criminal charges. 5 ted to Voting Against the Maximum Pen- 

ALR 4th 533. alty Before Striking For Cause, Haynes v. 

Necessity for presence of judge during State, 270 Ark. 685, 606 S.W.2d 563 

voir dire examination of prospective jurors (1980), 4 UALR L.J. 371. 

in state criminal case. 39 ALR 4th 465. Note, Peremptory Challenges in Felony 

Ark. L. Rev. Criminal Procedure: A Prosecutions, 10 UALR L.J. 415. 

Survey of Arkansas Law and the Ameri- Note, Peremptory Challenges After 

can Bar Association's Standards, 26 Ark. Purkett v. Elam, 115 S. Ct. 1769 (1995): 

L. Rev. 169. How to Judge a Book By Its Cover With- 

UALR L.J. Note, Criminal Procedure out Violating Equal Protection, 19 UALR 

— Voir Dire — Prosecutors Must Now L.J. 249. 

CASE NOTES 

Discretion of Court. strike members of the jury panel in cham- 

The trial court did not abuse its discre- bers. Felty v. State, 306 Ark. 634, 816 

tion by refusing to allow defendant to S.W.2d 872 (1991). 



16-33-301. Challenge to grand juror. 

(a) Every person held to answer a criminal charge may object to the 
competency of anyone summoned to serve as a grand juror, before he is 
sworn, on the ground that he is the prosecutor or complainant upon any 
charge against the person or that he is a witness on the part of the 
prosecution and has been summoned or bound in a recognizance as 
such. 

(b) If the objection is established, the person so challenged shall be 
set aside and another juror summoned. 

History. Rev. Stat. ch. 45, § 60; C. & 
M. Dig., § 3005; Pope's Dig., § 3827; 
A.S.A. 1947, § 43-902. 

CASE NOTES 

Analysis Applicability. 

This section applies only to those per- 
Applicability. sons held to answer criminal charges 

Grounds. which are to be investigated and acted 

Opportunity to challenge. upon by the grand jury, the formation of 

Timeliness of objection. which they are entitled to challenge, and 
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not to persons who are already indicted 
but against whom a second indictment is 
found for the same offense. Hudspeth v. 
State, 50 Ark. 534, 9 S.W. 1 (1888); Baker 
v. State, 58 Ark. 513, 25 S.W. 603 (1894). 

Grounds. 

In a prosecution for arson in burning a 
hotel, the son-in-law of the hotel owner 
was not incompetent as a grand juror. 
Dame v. State, 191 Ark. 1107, 89 S.W.2d 
610 (1936). 

Challenge to grand juror on ground he 
had unsuccessfully opposed defendant as 
a candidate for office was properly over- 
ruled. Rice v. State, 204 Ark. 236, 161 
S.W.2d 401 (1942). 

The practice of allowing jurors to social- 
ize with prosecutors and discuss the intri- 
cate interaction that occurs amongst ju- 
rors during deliberations, when the panel 
is still being used and the prosecutor can 
use such information in its selection of 
jurors in future cases, is troubling; the 
state certainly cannot rely upon such se- 
cret and undocumented, nebulous hear- 
say, referred to simply as "information," as 
a justification for the exercising of pe- 
remptory strikes against a cognizable ra- 
cial group when the record discloses no 
other significant nonracial distinctions be- 
tween the jurors stricken and the jurors 
accepted. Devose v. Norris, 867 F. Supp. 
836 (E.D. Ark. 1994), aff'd as modified, 53 
F.3d 201 (8th Cir. 1995). 

Opportunity to Challenge. 

One accused of a felony cannot, on ap- 
peal, raise the objection that, although in 



jail, he was not afforded an opportunity to 
appear and object to the formation of the 
grand jury if, in his motion to quash the 
indictment, he did not show that any of 
the grand jury was disqualified. Eastling 
v. State, 69 Ark. 189, 62 S.W. 584 (1901). 
An indictment will not be quashed on 
the ground that the accused was confined 
in jail at the time the grand jury was 
impaneled and was not given an opportu- 
nity to challenge the competency of any 
member thereof when it does not appear 
that he was prejudiced thereby or denied 
the benefit of any statutory right. Threet 
v. State, 110 Ark. 152, 161 S.W. 139 (1913). 

Timeliness of Objection. 

A disqualification of a grand juror is 
good cause for challenge before an indict- 
ment is found or of a plea in abatement 
before the trial, but it is too late to make 
such objection after verdict. Fenalty v. 
State, 12 Ark. 630 (1852). 

An objection that the name of a member 
of the grand jury was indorsed on an 
indictment for burglary as a state witness 
and that he was cashier of the bank which 
was burglarized cannot be raised for the 
first time on appeal by one who, being held 
to answer a criminal charge, was in the 
court room when the grand jury was im- 
paneled and was afforded an opportunity 
to challenge any member of the panel. 
Edwards v. State, 171 Ark. 778, 286 S.W. 
935 (1926). 



16-33-302. Challenge to trial jurors generally. 

A challenge is an objection to the trial jurors and is of two (2) kinds: 

(1) To the panel; 

(2) To the individual juror. 

History. Crim. Code, § 199; C. & M. 
Dig., § 3151; Pope's Dig., § 3986; A.S.A. 
1947, § 43-1910. 

RESEARCH REFERENCES 



UALR L.J. Sullivan, An Overview of 
the Law of Jury Selection for Arkansas 
Criminal Trial Lawyers, 15 UALR L.J. 37. 
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Cited: Home v. State, 253 Ark. 1096, 
490 S.W.2d 806 (1973). 

16-33-303. Challenge to trial jurors — Individual juror gener- 
ally. 

(a) The challenge to the individual juror is: 

(1) For cause; 

(2) Peremptory. 

(b) The challenge must be taken before he is sworn in chief, but the 
court, for a good cause, may permit it to be made at any time before the 
jury is completed. 

(c) The challenge to the juror shall first be made by the state and 
then by the defendant, and the state must exhaust its challenges to 
each particular juror before the juror is passed to the defendant for 
challenge or acceptance. 



History. Crim. Code, §§ 203, 204, 216; 
C. & M. Dig., §§ 3153, 3154, 3164; Pope's 



Dig., §§ 3988, 3989, 4000; A.S.A. 1947, 
§§ 43-1913, 43-1914, 43-1924. 



CASE NOTES 



Analysis 

Challenges. 

Discharge of sworn juror. 

For cause. 

Prosecutorial misconduct. 

Standard of review. 

— Racial discrimination. 

Time of challenge. 

Waiver of objection. 

Challenges. 

There was no error in a felony case 
whereby prospective jurors were ques- 
tioned on voir dire and subjected to chal- 
lenges for cause and peremptory chal- 
lenges two jurors at a time, as long as the 
state and the defendant were allowed to 
examine jurors individually and the state 
was required to exercise its peremptory 
challenges first. Chenowith v. State, 291 
Ark. 372, 724 S.W.2d 488 (1987). 

Discharge of Sworn Juror. 

Court properly discharged a juror re- 
lated to defendant within the prohibited 
degree after swearing in. McDaniel v. 
State, 228 Ark. 1122, 313 S.W.2d 77 
(1958). 

For Cause. 

When a defendant has used all his pe- 
remptory challenges before a prospective 



juror is called, he may only challenge that 
juror for cause and not peremptorily, and 
it is reversible error to thereafter hold a 
biased juror competent. Beed v. State, 271 
Ark. 526, 609 S.W2d 898 (1980). 

Where, during voir dire, a prospective 
juror indicated that there was a possibil- 
ity that she could not consider sending 
anyone to the penitentiary for a crime of 
the type involved, the trial court did not 
err in excusing the juror for cause. Fisk v. 
State, 5 Ark. App. 5, 631 S.W.2d 626 
(1982). 

Because the trial court (a) failed to 
make a finding, from all relevant circum- 
stances, as to the sufficiency of the state's 
gender-neutral explanation, and then (b) 
failed to conduct a sensitive inquiry into 
the basis for each of the challenges by the 
state, the evidence did not establish that 
the state's challenges were for valid rea- 
sons without any gender bias; therefore, 
the defendant's constitutional rights had 
not been protected and the trial court's 
error required a reversal and retrial. 
Cleveland v. State, 318 Ark. 738, 888 
S.W2d 629 (1994). 

Prosecutorial Misconduct. 

Both in this case and in Miller v. 
Lockhart, 861 F. Supp. 1425 (E.D. Ark. 
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1994), the prosecutor consistently and 
systematically excluded African-Ameri- 
cans from participating as jurors through 
the use of peremptory challenges. Ford v. 
Lockhart, 861 F. Supp. 1447 (E.D. Ark. 
1994), petition dismissed, In re Norris, 38 
F.3d 1046 (8th Cir. 1994), aff d sub nom. 
Ford v. Norris, 67 F.3d 162 (8th Cir. 1995). 

Standard of Review. 

— Racial Discrimination. 

A constitutional violation involving the 
selection of jurors in a racially discrimina- 
tory manner is a "structural defect" in the 
trial mechanism which cannot be sub- 
jected to a harmless error analysis. Ford v. 
Norris, 67 F.3d 162 (8th Cir. 1995). 

Time of Challenge. 

The refusal of the court to permit the 
defendant to challenge a juror perempto- 
rily after accepting him is not error if no 
abuse of discretion is shown. Allen v. 
State, 70 Ark. 337, 68 S.W. 28 (1902). 

In the absence of a showing to the 
contrary, it is presumed that the challenge 
was made before the juror was sworn in 
chief. Daniels v. State, 76 Ark. 84, 88 S.W. 
844 (1905). 

Court may permit peremptory chal- 
lenge by state after juror is accepted. Carr 
v. State, 81 Ark. 589, 99 S.W. 831 (1907). 

The right of the state to challenge pe- 
remptorily after a juror has been accepted 
must be exercised before the defendant 
has exhausted his challenges. Dewein v. 
State, 114 Ark. 472, 170 S.W. 582 (1914). 
But see Nail v. State, 231 Ark. 70, 328 
S.W.2d 836 (1959). 



It was not prejudicial error to permit 
the prosecuting attorney to exercise a pe- 
remptory challenge on a juror whom he 
had accepted where the defendants had a 
peremptory challenge left. Ruloff v. State, 
142 Ark. 477, 219 S.W. 781 (1920). But see 
Nail v. State, 231 Ark. 70, 328 S.W.2d 836 
(1959). 

It is not error to permit the state to 
interpose peremptory challenges to jurors 
who have been accepted by both parties 
even though defendant's challenges have 
been exhausted, unless it first be shown 
that the defendant will be prejudiced by 
the service of the venireman accepted in 
lieu of the juror excused. Nail v. State, 231 
Ark. 70, 328 S.W2d 836 (1959). 

Where there were grounds for disquali- 
fication of juror but the state reluctantly 
accepted the juror at first in a good faith 
attempt to get a jury, and the state's tardy 
request to strike came after it was appar- 
ent that additional prospective jurors had 
been called, the trial court did not abuse 
its discretion in permitting the tardy 
strike. Johnson v. State, 261 Ark. 13, 545 
S.W.2d 639 (1977). 

Waiver of Objection. 

Defendant could not object to the al- 
leged bias of juror in original trial in a 
federal habeas corpus proceeding where 
counsel had not objected in state court as 
required by this section. Graham v. 
Mabry, 645 F.2d 603 (8th Cir. 1981). 

Cited: Jeffries v. State, 255 Ark. 501, 
501 S.W.2d 600 (1973). 



16-33-304. Challenge to trial jurors — Individual juror for 
cause. 

(a) The challenge for cause may be taken either by the state or by the 
defendant. 

(b) It may be general, that the juror is disqualified in serving in any 
case, or particular, that he is disqualified from serving in the case on 
trial. 

(1) Causes of general challenge are: 

(A) A want of the qualifications prescribed by law; 

(B) A conviction for a felony; 

(C) Unsoundness of mind, or such defect in the faculties of the 
mind, or organs of the body, as renders him incapable of properly 
performing the duties of a juror. 

(2) Particular causes of challenge are actual and implied bias. 



16-33-304 PRACTICE, PROCEDURE, AND COURTS 248 

(A) Actual bias is the existence of such a state of mind on the part 
of the juror, in regard to the case or to either party, as satisfies the 
court, in the exercise of a sound discretion, that he cannot try the case 
impartially and without prejudice to the substantial rights of the 
party challenging. 

(B) A challenge for implied bias may be taken in the case of the 
juror: 

(i) Being related by consanguinity, or affinity, or who stands in the 
relation of guardian and ward, attorney and client, master and 
servant, landlord and tenant, employer and employed on wages, or 
who is a member of the family of the defendant or of the person 
alleged to be injured by the offense charged, or on whose complaint 
the prosecution was instituted; 

(ii) Being adverse to the defendant in a civil suit, or having 
complained against or being accused by him in a criminal prosecu- 
tion; 

(iii) Having served on the grand jury that found the indictment or 
on the coroner's jury that inquired into the death of the party, whose 
death is the subject of the indictment; 

(iv) Having served on a trial jusy which has tried another person 
for the offense charged in the indictment; 

(v) Having been one of the former jury sworn to try the same 
indictment and whose verdict was set aside, or who were discharged 
without a verdict; 

(vi) Having served as a juror in a civil action brought against the 
defendant for the act charged in the indictment; 

(vii) When the offense is punishable with death, the entertaining 
of such conscientious opinions as would preclude him from finding the 
defendant guilty. 

(c) An exemption from serving on a jury is not a cause of challenge. 
Having formed or expressed an opinion merely from rumor shall not be 
a cause of challenge. 

History. Crim. Code §§ 207-212, 218; Dig., §§ 3990-3995, 3999; A.S.A. 1947, 
C. & M. Dig., §§ 3156-3160, 3163; Pope's §§ 43-1915 — 43-1920, 43-1923. 

CASE NOTES 

Analysis — Capital punishment. 

_ ^ J _. .., — Employer and employee. 

Constitutionality. -Landlord and tenant. 
Construction. A , . ,, 

Actual bias. -Maximum penalty. 
-Failure to disclose. . -P^ service. 

—Preconceived opinion. —Relationship 

Discharge of sworn juror. Juror improperly excused. 

Discrimination. Juror P™perly excused. 

Exhaustion of peremptory challenges. Refusal to strike. 

Former police officer. Silence of juror. 

Illness. Standard. 

Implied bias. Statement of impartiality. 
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Constitutionality. 

Death-qualification of the jury in capital 
cases has been and continues to be a 
constitutional procedure. Jurors who are 
unalterably opposed to capital punish- 
ment should not be permitted to partici- 
pate in the determination of guilt or inno- 
cence in capital cases and their exclusion 
is proper, for either of two reasons; first, 
because conviction proneness is neither 
inherently wrong nor destructive of the 
jurors impartiality, and second, because a 
jury system that has served its purpose 
admirably throughout the nation's history 
ought not to be twisted out of shape for the 
benefit of those persons least entitled to 
special favors. It has always been the law 
in Arkansas, except when the punishment 
is mandatory, that the same jurors who 
have the responsibility for determining 
guilt or innocence must also shoulder the 
burden of fixing the punishment; that is 
as it should be, for the two questions are 
necessarily interwoven. Rector v. State. 
280 Ark. 385, 659 S.W.2d 168 (1983). cert, 
denied, 466 U.S. 988, 104 S. Ct. 2370, 80 
L. Ed. 2d 842 (1984). 

Construction. 

This section is construed liberally to- 
ward insuring the constitutional right of a 
defendant to a trial by an impartial jury 
secured by Ark. Const., Art. 2, § 10. Beed 
v. State, 271 Ark. 526, 609 S.W.2d 898 
(1980). 

Implied bias arises by implication of law 
and is liberally construed in criminal 
cases. Linell v. State, 283 Ark. 162, 671 
S.W.2d 741 (1984), cert, denied, 470 U.S. 
1062, 105 S. Ct. 1778, 84 L. Ed. 2d 837 
(1985). 

Actual Bias. 

It is within discretion of trial court to 
determine whether a juror has actual 
bias, and a judgment will not be reversed 
unless the court abuses that discretion. 
Henslee v. State, 251 Ark. 125, 471 S.W.2d 
352 (1971). 

When actual bias is in question, the 
qualification of a juror is within the sound 
discretion of the trial judge because he is 
in a better position to weigh the demeanor 
of the prospective juror's response to the 
questions on voir dire; jurors are assumed 
to be unbiased and the burden of demon- 
strating actual bias is on the appellant, 
Linell v. State, 283 Ark. 162, 671 S.W.2d 



741 (1984), cert, denied, 470 U.S. 1062, 
105 S. Ct. 1778, 84 L. Ed. 2d 837 (1985). 

A prospective juror does not have to 
admit his bias before the trial court may 
excuse him. Fleming v. State, 284 Ark. 
307, 681 S.W.2d 390 (1984). 

Jurors are presumed unbiased and the 
burden of proving actual bias is on the 
partv challenging the juror. Fleming v. 
State, 284 Ark. 307, 681 S.W.2d 390 
(1984); Blann v. State, 15 Ark. App. 364, 
695 S.W.2d 382 (1985). 

It was an abuse of discretion for the 
trial court to qualify a juror who indicated 
a number of times during the questioning 
that she was biased, where the defendant 
used all his peremptory challenges and 
demonstrated that he would have excused 
another juror if he'd had another peremp- 
tory challenge, thereby properly preserv- 
ing his record. Bovee v. State, 19 Ark. App. 
268, 720 S.W.2d 322 (1986). 

— Failure to Disclose. 

If a prejudiced juror does sit in the case, 
it is not grounds for a new trial unless it 
appears that he imposed himself upon the 
panel by concealment or prevarication. 
Colbert v. State, 156 Ark. 98, 245 S.W. 801 
(1922). 

Where a juror heard the testimony of 
the prosecuting witness at the examining 
trial and pronounced it the truth, but 
failed to disclose that fact on voir dire, he 
was disqualified as a juror notwithstand- 
ing that he testified that he entered the 
jury box without prejudice nor did it mat- 
ter that the evidence established the de- 
fendant's guilt. Lane v. State, 168 Ark. 
528, 270 S.W. 974 (1925). 

— Preconceived Opinion. 

When a juror admits that he has formed 
or expressed an opinion as to the guilt or 
innocence of the prisoner, the law regards 
him as an unfit person to compose part of 
such impartial jury as the bill of rights 
secures to the accused, but the disqualifi- 
cation is removed if he is able to state that 
such opinion is founded upon rumor in its 
proper sense and is not such as to bias or 
prejudice his mind. Mever v. State, 19 Ark. 
156 (1857). 

When a juror states upon his voir dire 
that he has formed and expressed an 
opinion of the prisoner's guilt, but has no 
prejudice against him, and is accepted by 
the prisoner without examination as to his 



16-33-304 



PRACTICE, PROCEDURE, AND COURTS 



250 



feelings and statements, the prisoner can- 
not afterward urge after-discovered state- 
ments of the juror showing strong bias 
and belief of his guilt, as a ground for a 
new trial. Werner v. State, 44 Ark. 122 
(1884). 

Persons offered as jurors who state 
upon their voir dire that they have formed 
an opinion as to the guilt or innocence of 
the accused which it would take evidence 
to remove, are incompetent and should be 
rejected, notwithstanding that they fur- 
ther state that they can give the accused a 
fair and impartial trial. Polk v. State, 45 
Ark. 165 (1885), overruling Casey v. State, 
37 Ark. 67 (1881). See Caldwell v. State, 
69 Ark. 322, 63 S.W. 59 (1901). 

Evidence sufficient to find juror compe- 
tent. Sneed v. State, 47 Ark. 180, 1 S.W. 68 
(1886); Gibson v. State, 135 Ark. 520, 205 
S.W. 898 (1918); Hill v. State, 275 Ark. 71, 
628 S.W2d 284, cert, denied, 459 U.S. 
882, 103 S. Ct. 180, 74 L. Ed. 2d 147 
(1982). 

A preconceived opinion about the merits 
of the case renders a juror prima facie 
incompetent. Taylor v. State, 72 Ark. 613, 
82 S.W. 495 (1904); Bealmear v. State, 104 
Ark. 616, 150 S.W 129 (1912); Davidson v. 
State, 109 Ark. 450, 160 S.W. 385 (1913); 
McGough v. State, 113 Ark. 301, 167 S.W. 
857 (1914); Dewein v. State, 114 Ark. 472, 
170 S.W. 582 (1914). 

Opinion based upon hearsay or mere 
rumor or formed from reading newspapers 
does not disqualify, if the juror can try the 
case on the evidence only. Sullins v. State, 
79 Ark. 127, 95 S.W. 159 (1906); Daughtry 
v. State, 80 Ark. 13, 96 S.W. 748 (1906); 
Decker v. State, 85 Ark. 64, 107 S.W 182 
(1908); McElvain v. State, 101 Ark. 443, 
142 S.W. 840 (1911). 

An opinion formed from talking with 
witnesses and stating that defendant 
should be lynched disqualifies. Collins v. 
State, 102 Ark. 180, 143 S.W. 1075 (1912). 

Evidence sufficient to find juror incom- 
petent. Snyder v. State, 151 Ark. 601, 237 
S.W. 87 (1922). 

Discharge of Sworn Juror. 

After the jury was sworn, the court, on 
discovering that one of the jurors was on 
the bond of the defendant, discharged the 
juror; the defendant was not entitled to a 
release on the ground that he had been in 
jeopardy. Harris v. State, 177 Ark. 186, 6 
S.W2d 34 (1928). 



Where, following selection and swear- 
ing in of jury, it was brought to the court's 
attention that one of the jurors was re- 
lated to the defendant in the case and the 
court thereupon discharged the juror, the 
conclusion drawn by appellant that he 
had been placed in jeopardy was not ten- 
able nor did the trial court commit revers- 
ible error in discharging a juror related to 
defendant within the prohibited degree. 
McDaniel v. State, 228 Ark. 1122, 313 
S.W2d 77 (1958). 

Where there was no sound reason for 
discharging the jury and there was cer- 
tainly no overruling necessity, the effect of 
declaring a mistrial, in view of the fact 
that defendant was perfectly willing to 
have relative of officer retained as juror, 
was to put the accused in jeopardy and his 
motion to be discharged because of a 
former jeopardy should have been 
granted. Jones v. State, 230 Ark. 18, 320 
S.W.2d 645 (1959). 

Discrimination. 

Prima facie case of purposeful discrim- 
ination may be made by showing that the 
totality of the relevant facts gives rise to 
an inference of discriminatory purpose, 
demonstrating total or seriously dispro- 
portionate exclusion of Negroes from jury 
venires, or showing a pattern of strikes, or 
questions and statements, by a prosecut- 
ing attorney during voir dire. Ward v. 
State, 293 Ark. 88, 733 S.W2d 728 (1987). 
(But see, Colbert v. State, 304 Ark. 250, 
801 S.W2d 643 (1990)). See also 
MacKintrush v. State, 334 Ark. 390, 978 
S.W.2d 293 (1998). 

The standard of review for reversal of a 
trial court's evaluation of the sufficiency of 
the state's racially neutral explanation of 
alleged discrimination must test whether 
the court's findings are clearly against a 
preponderance of the evidence. In every 
instance, however, the court shall state, in 
response to the defendant's objections, its 
ruling as to the sufficiency or insufficiency 
of the racially neutral explanation pro- 
vided by the state. Colbert v. State, 304 
Ark. 250, 801 S.W2d 643 (1990). 

Upon a showing by a defendant of cir- 
cumstances which raise an inference that 
the prosecutor exercised one or more of his 
peremptory challenges to exclude venire 
persons from the jury on account of race, 
the burden then shifts to the state to 
establish that the peremptory strike(s) 
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were for racially neutral reasons. The trial 
court shall then determine from all rele- 
vant circumstances the sufficiency of the 
racially neutral explanation. Only if the 
state's explanation appears insufficient, 
must the trial court then conduct a sensi- 
tive inquiry into the basis for each of the 
challenges by the state. Colbert v. State, 
304 Ark. 250, 801 S.W.2d 643 (1990). 

Exhaustion of Peremptory Chal- 
lenges. 

When defendant's peremptory chal- 
lenges are exhausted, it is error to hold a 
biased juror competent. Snyder v. State, 
151 Ark. 601, 237 S.W. 87 (1922). 

When a defendant has used all his pe- 
remptory challenges before a prospective 
juror is called, he may only challenge that 
juror for cause and not peremptorily, and 
it is reversible error to thereafter hold a 
biased juror competent. Beed v. State, 271 
Ark. 526, 609 S.W.2d 898 (1980). 

A defendant may challenge any error of 
the trial court in refusing to strike a juror 
for cause if the record shows that, as a 
result of refusal to strike, defendant was 
forced to exercise peremptory challenge 
and a subsequent juror he objected to was 
forced upon him because he had ex- 
hausted his peremptory challenges. For 
that rule to be applicable, however, the 
defendant must not only show that the 
trial judge abused his discretion in not 
excusing the first juror for cause, but must 
also demonstrate from the record that he 
would have excused the subsequent juror 
had he been able to peremptorily chal- 
lenge him. Miller v. State, 8 Ark. App. 165, 
649 S.W.2d 407 (1983). 

Former Police Officer. 

The trial court in a criminal prosecution 
did not commit prejudicial error by failing 
to excuse for cause a venireman, where 
the defendant peremptorily excused this 
venireman and the record reflected that 
no objectionable juror was forced upon the 
defendant without his having the privi- 
lege of exercising a peremptory challenge. 
Stephens v. State, 277 Ark. 113, 640 
S.W.2d 94 (1982). 

Illness. 

It was not error to excuse a juror, after 
he had been accepted by both sides, where 
the juror stated that he was subject to 
spells and liable to be sick if confined with 



the jury. Caughron v. State, 99 Ark. 462, 
139 S.W. 315 (1911). 

Implied Bias. 

The mere fact that a proposed juror ran 
a boat for the parties that searched for the 
body of the deceased does not disqualify 
him. Coats v. State, 101 Ark. 51, 141 S.W. 
197 (1911). 

Circumstances held not to warrant dis- 
qualification of juror. Gammel v. State, 
259 Ark. 96, 531 S.W2d 474 (1976); Jones 
v. State, 264 Ark. 935, 576 S.W.2d 198 
(1979); Swindler v. State, 267 Ark. 418, 
592 S.W.2d 91 (1979), cert, denied, 449 
U.S. 1057, 101 S. Ct. 630, 66 L. Ed. 2d 511 
(1980); Moss v. Lockhart, 971 F.2d 77 (8th 
Cir. 1992). 

Circumstances held to warrant disqual- 
ification of juror. Grigsby v. State, 260 Ark. 
499, 542 S.W2d 275 (1976); Walton v. 
State, 279 Ark. 193, 650 S.W2d 231 
(1983); Fleming v. State, 284 Ark. 307, 681 
S.W2d 390 (1984). 

The question of a juror's qualification 
lies within the sound judicial discretion of 
the trial judge and defendant has the 
burden of showing the prospective juror's 
disqualification on grounds of implied 
bias. Beed v. State, 271 Ark. 526, 609 
S.W.2d 898 (1980). 

Where one juror said that her husband 
and son had been represented by the pros- 
ecuting attorney in a property matter, and 
another said the prosecutor had repre- 
sented her adult daughter two years ear- 
lier, the trial judge did not abuse his 
discretion in denying the challenges for 
cause, for the jurors did not appear to be 
biased. Bliss v. State, 288 Ark. 546, 708 
S.W2d 74 (1986). 

— Capital Punishment. 

It was not error, in a capital case, to 
permit the prosecuting attorney to chal- 
lenge a juror peremptorily, after he had 
been accepted but before the jury was 
complete, where the juror informed the 
court that he had conscientious scruples 
against capital punishment. Brewer v. 
State, 72 Ark. 145, 78 S.W 773 (1904). 

Where several veniremen on their voir 
dire stated that they would not return a 
verdict on circumstantial evidence and 
assess the death penalty, but would return 
a verdict on such evidence and assess life 
imprisonment, and the prosecuting attor- 
ney announced that he would waive the 
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infliction of the death penalty, the selec- 
tion of those veniremen as jurors was not 
prejudicial to the defendant. Rogers v. 
State, 136 Ark. 161, 206 S.W. 152 (1918). 

It was proper for prosecutor to ask pro- 
spective juror if he had any scruples 
against death penalty, even though stat- 
ute provided for either death penalty or 
life imprisonment. Needham v. State, 215 
Ark. 935, 224 S.W.2d 785 (1949). 

Trial court did not err in refusing to 
allow defense attorney in prosecution for 
rape to ask a prospective juror if he would 
feel obligated to impose death penalty 
rather than life imprisonment upon find- 
ing of guilty, as there is no statutory 
recognition of implied bias in favor of 
capital punishment; hence, court had the 
right to exercise its discretion. Needham 
v. State, 215 Ark. 935, 224 S.W.2d 785 
(1949). 

Where qualification of jury on the death 
penalty was done in accordance with this 
section, there was no error. Baxter v. 
State, 225 Ark. 239, 281 S.W.2d 931 
(1955). 

Since this section, which recognizes im- 
plied bias when a juror entertains such 
conscientious opinions as would preclude 
him from finding the defendant guilty of 
an offense punishable by death, necessar- 
ily shifts the implied bias from the mere 
finding of guilt to the imposition of the 
death penalty because the legislature 
gave the jury the option of imposing life 
imprisonment in all capital cases, it was 
not error not to examine the veniremen to 
determine whether they could even find 
the defendant guilty. Miller v. State, 273 
Ark. 508, 621 S.W.2d 482 (1981). 

The removal for cause, prior to the guilt 
phase of a bifurcated capital trial, of pro- 
spective jurors who state that they cannot 
under any circumstances vote for the im- 
position of the death penalty does not 
violate a defendant's right under the Sixth 
and Fourteenth Amendments of the 
United States Constitution to have his 
guilt or innocence determined by an im- 
partial jury selected from a representative 
cross section of the community. Lockhart. 
v. McCree, 476 U.S. 162, 106 S. Ct. 1758, 
90 L. Ed. 2d 137 (1986). 

Since Arkansas recognizes the death 
penalty, jurors in a capital murder case 
must be able to consider imposing a death 
sentence if they are to perform their func- 
tion as jurors; the trial court correctly 



decided that those excused jurors could 
not perform their duties because they 
could not consider imposing a death sen- 
tence. Williams v. State, 288 Ark. 444, 705 
S.W2d 888 (1986). 

A state may not carry out a sentence of 
death imposed by a jury which was se- 
lected by excluding veniremen for cause 
simply because they voiced general objec- 
tions to the death penalty or expressed 
religious or conscientious scruples against 
its infliction; the most that can be de- 
manded of a prospective juror is that he or 
she be willing to consider all of the penal- 
ties provided by state law, and that he or 
she not be irrevocably committed before 
the trial has begun to vote against the 
death penalty regardless of the facts and 
circumstances that might emerge. 
Orndorff v. Lockhart, 707 F. Supp. 1062 
(E.D. Ark. 1988), modified, 906 F.2d 1230 
(8th Cir. 1990), cert, denied, 499 U.S. 931, 
111 S. Ct. 1338, 113 L. Ed. 2d 269 (1991). 

— Employer and Employee. 

Employees of victimized corporation 
were biased by implication and should not 
have been allowed to sit on jury where 
defendant was charged with arson of 
property which belonged to the corpora- 
tion and defendant had exhausted all of 
his peremptory challenges. Byrd v. State, 
251 Ark. 149, 471 S.W.2d 350 (1971). 

— Landlord and Tenant. 

Where a juror testified that she was not 
the landlord of either of the defendants 
and that she did not rent from either of 
them, there was no merit to the conten- 
tion that the juror was disqualified as 
being landlord of one of the appellees. 
Crouch v. Richards, 212 Ark. 980, 208 
S.W.2d 460 (1948). 

— Maximum Penalty. 

Where, on voir dire, after stating the 
minimum and maximum penalties for the 
crimes charged, the prosecutor asked the 
prospective jurors whether they would 
consider the maximum penalty, the trial 
court properly allowed the inquiry, be- 
cause the jurors were really only asked 
whether they would consider all the pen- 
alties provided by law. Stephens v. State, 
277 Ark. 113, 640 S.W2d 94 (1982). 

Where a prospective juror was irrevoca- 
bly committed to voting against the possi- 
ble maximum penalties, regardless of the 
facts and circumstances that might have 
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ensued in the course of the trial, the trial 
court did not err in excusing the venire- 
man for cause. Stephens v. State, 277 Ark. 
113, 640 S.W.2d 94 (1982). 

— Prior Service. 

It was prejudicial error for the trial 
court to require the defendant to peremp- 
torily challenge a venireman who served 
on the grand jury which indicted the de- 
fendant where, before the jury was com- 
pleted, the defendant exhausted all his 
peremptory challenges. Holman v. State, 
115 Ark. 305, 171 S.W. 107 (1914). 

Where some jurors in defendant's pros- 
ecution had previously sat on juries which 
convicted different defendants for the 
same offense based on the testimony of 
the same prosecuting witness who testi- 
fied against defendant, this section did not 
apply, and thus the trial court did not 
abuse its discretion in refusing to disqual- 
ify the jurors for cause on the grounds 
that the jurors had prejudged the credibil- 
ity of the prosecuting witness. Holland v. 
State, 260 Ark. 617, 542 S.W.2d 761 
(1976); Pickens v. State, 260 Ark. 633, 542 
S.W.2d 764 (1976). 

The plain language of subdivision 
(b)(2)(B)(iv) of this section permits per- 
sons accused of a crime the right to ex- 
clude all jurors who have served as jurors 
in the trial of a co-defendant; the right 
need not be extended to exclude potential 
jurors who had not actually served as a 
juror in a prior trial involving the same 
offense. McClendon v. State, 316 Ark. 688, 
875 S.W.2d 55 (1994); Goins v. State, 319 
Ark. 689, 890 S.W.2d 602 (1995). 

— Relationship. 

Juror was not disqualified by fact that 
his son had married a member of a family 
into which member of prosecuting witness' 
family had also married, since there was 
no relation of affinity between juror and 
prosecuting witness or any member of her 
family, and denial of new trial on ground 
of juror's failure to disclose the above 
relation was not abuse of discretion. 
Thornsberry v. State, 192 Ark. 435, 92 
S.W.2d 203 (1936). 

In prosecution for destroying school 
building by means of dynamite, juror, who 
was brother-in-law of fire chief whose city- 
owned car was dynamited on the same 
night as the school building, was not dis- 
qualified under this section because fire 



chief suffered no property damage and 
was not a witness during the trial. Lau- 
derdale v. State, 233 Ark. 96, 343 S.W.2d 
422 (1961). 

A juror was properly excused by the 
court after being accepted by both prose- 
cution and defense when it was learned 
that he was a cousin to a secretary of the 
prosecuting attorney, since the judge has 
the discretion to excuse a juror even 
where the issue of bias may be more 
implied than actual and even though the 
situation does not clearly fall within this 
section or § 16-31-102, since it would be 
impossible for the statutes to cover every 
conceivable circumstance touching on a 
juror's possible bias. Ruiz v. State, 273 
Ark. 94, 617 S.W.2d 6, cert, denied, 454 
U.S. 1093, 102 S. Ct. 659, 70 L. Ed. 2d 631 
(1981). 

The trial court did not err when it 
denied the defendant's challenge of a juror 
for cause based on an alleged family rela- 
tionship between the prosecutor's wife 
and the juror, where the evidence showed 
that the relationship between the juror 
and the deputy prosecuting attorney's 
wife was one merely of affinity, so dis- 
tantly removed that the juror was not 
certain of its degree and could only guess 
that they were third cousins. Miller v. 
State, 8 Ark. App. 165, 649 S.W.2d 407 
(1983). 

The trial court did not err in refusing to 
grant a mistrial when, after the trial had 
commenced, a juror told the trial judge 
that he knew the prosecutrix where the 
juror stated that the prosecutrix had spo- 
ken to him during the lunch hour, that, 
after reflection, he had recalled meeting 
her three or four years earlier when he 
repaired a typewriter at the bank where 
she worked, that he had not seen her since 
that time, and that he could be a fair and 
impartial juror. Clay v. State, 290 Ark. 54, 
716 S.W.2d 751 (1986). 

Juror Improperly Excused. 

Because the trial court (a) failed to 
make a finding, from all relevant circum- 
stances, as to the sufficiency of the state's 
gender-neutral explanation, and then (b) 
failed to conduct a sensitive inquiry into 
the basis for each of the challenges by the 
state, the evidence did not establish that 
the state's challenges were for valid rea- 
sons without any gender bias; therefore, 
the defendant's constitutional rights had 
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not been protected and the trial court's 
error required a reversal and retrial. 
Cleveland v. State, 318 Ark. 738, 888 
S.W.2d 629 (1994). 

Juror Properly Excused. 

Trial court did not abuse discretion in 
excusing venireperson, acquaintance of 
defendant's daughter, for cause. Henry v. 
State, 309 Ark. 1, 828 S.W.2d 346 (1992). 

Refusal to Strike. 

Petitioner was not denied his right to an 
impartial jury by the trial court's refusal 
to strike for cause a venireman whose 
mother had already been empaneled as a 
juror. The Arkansas trial and appellate 
courts found that the juror manifested no 
bias. Moss v. Lockhart, 971 F.2d 77 (8th 
Cir. 1992). 

Silence of Juror. 

Defendant failed to raise an issue of 
actual or implied bias, where his sole 
contention was that he was effectively 
denied the right to challenge the juror, 
either for cause or peremptorily, because 
of the juror's silence in response to the 
question whether he knew the defendant. 
Sims v. State, 266 Ark. 922, 587 S.W.2d 
604 (Ct. App. 1979). 



Standard. 

The proper standard to be used in re- 
leasing a juror is whether the juror's 
views would prevent or substantially im- 
pair the performance of his duties as a 
juror in accordance with his instructions 
and oath. Williams v. State, 288 Ark. 444, 
705 S.W.2d 888 (1986). 

Statement of Impartiality. 

While a venireman is generally impar- 
tial when he states that he can put aside 
any preconceived opinions and give the 
accused the benefit of all doubts that the 
law requires, it is not an automatic cure- 
all for opinions, relationships or informa- 
tion that could disqualify one; some opin- 
ions and relationships cannot be overcome 
by a mere recitation by the prospective 
jurors that they will set aside objection- 
able factors. Walton v. State, 279 Ark. 193, 
650 S.W2d 231 (1983). 

Cited: Cotton v. State, 256 Ark. 527, 
508 S.W.2d 738 (1974); Kirk v. State, 270 
Ark. 983, 606 S.W.2d 755 (1980); Hulsey v. 
Sargent, 821 F.2d 469 (8th Cir. 1987); Noel 
v. State, 28 Ark. App. 158, 771 S.W.2d 325 
(1989); Threlkeld v. Worsham, 30 Ark. 
App. 251, 785 S.W2d 249 (1990); National 
Bank of Commerce v. Beavers, 304 Ark. 
81, 802 S.W.2d 132 (1990). 



16-33-305. Challenge to trial jurors — Individual juror — Pe- 
remptory. 

(a) The state shall be entitled to ten (10) peremptory challenges in 
prosecutions for capital murder, to six (6) peremptory challenges in 
prosecutions for all other felonies, and to three (3) peremptory chal- 
lenges in prosecutions for misdemeanors. 

(b) The defendant shall be entitled to twelve (12) peremptory chal- 
lenges in prosecutions for capital murder, to eight (8) peremptory 
challenges in prosecutions for all other felonies, and to three (3) 
peremptory challenges in prosecutions for misdemeanors. 



History. Init. Meas. 1936, No. 3, 
§§ 17, 18, Acts 1937, p. 1384; Pope's Dig., 



§§ 3997, 3998; Acts 1981, No. 115, § 1; 
A.S.A. 1947, §§ 43-1921, 43-1922. 
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Analysis 



In general. 

Burden of proof. 

Challenges for cause. 

Discrimination. 

— Standard of review. 

Examination. 



Explanation unnecessary. 

Joinder. 

Number of challenges. 

In General. 

There is no constitutional right to pe- 
remptory challenges. Ruiz v. Norris, 868 F. 
Supp. 1471 (E.D. Ark. 1994), aff d, 71 F.3d 
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1404 (8th Cir. 1995), cert, denied, 519 U.S. 
963, 117 S. Ct. 384, 136 L. Ed. 2d 301 
(1996). 

Burden of Proof. 

In order to establish an equal protection 
violation, a defendant must establish a 
prima facie case of purposeful discrimina- 
tion in the selection of the jury panel by 
showing that the prosecutor exercised pe- 
remptory challenges to remove members 
of a cognizable racial group from the ve- 
nire, and that the facts and any other 
relevant circumstances raise an inference 
that the prosecutor used that practice to 
exclude the veniremen from the petit jury 
on account of their race; after a defendant 
establishes a prima facie case, the burden 
shifts to the government to articulate a 
neutral explanation related to the partic- 
ular case to be tried. Devose v. Norris, 867 
F. Supp. 836 (E.D. Ark. 1994), aff'd as 
modified, 53 F.3d 201 (8th Cir. 1995). 

The mere articulation of a nondiscrimi- 
natory reason is not always sufficient for 
establishing a lack of purposeful discrim- 
ination; the court should look at all rele- 
vant circumstances to determine if the 
articulated reason is pre textual. Devose v. 
Norris, 867 F. Supp. 836 (E.D. Ark. 1994), 
aff'd as modified, 53 F.3d 201 (8th Cir. 
1995). 

Challenges for Cause. 

Where the defendant claimed that he 
was forced to exercise two of his peremp- 
tory challenges to exclude two jurors who 
should have been excluded for cause, but 
he made no such record at the close of the 
jury voir dire, the defendant did not 
present any possible basis for finding two 
other jurors that the defendant was forced 
to accept to have been objectionable. 
Watson v. State, 289 Ark. 138, 709 S.W.2d 
817 (1986). 

Discrimination. 

Prima facie case of purposeful discrim- 
ination may be made by showing that the 
totality of the relevant facts gives rise to 
an inference of discriminatory purpose, 
demonstrating total or seriously dispro- 
portionate exclusion of Negroes from jury 
venires, or showing a pattern of strikes, or 
questions and statements, by a prosecut- 
ing attorney during voir dire. Ward v. 
State, 293 Ark. 88, 733 S.W2d 728 (1987). 
(But see Colbert v. State, 304 Ark. 250, 
801 S.W2d 643 (1990)). See also 



MacKintrush v. State, 334 Ark. 390, 978 
S.W2d 293 (1998). 

Where all of state's peremptory chal- 
lenges were used to exclude black people 
and state's explanation was unsatisfac- 
tory, state was found to have intentionally 
used its peremptory challenges to keep 
black people from the jury. Ward v. State, 
293 Ark. 88, 733 S.W.2d 728 (1987). (But 
see Colbert v. State, 304 Ark. 250, 801 
S.W2d 643 (1990)). See also MacKintrush 
v. State, 334 Ark. 390, 978 S.W2d 293 
(1998). 

The presence of minority members on 
the jury, while by no means determinative 
of the question of whether discrimination 
occurred, is of some significance. Thomp- 
son v. State, 301 Ark. 488, 785 S.W2d 29 
(1990). 

Where black jurors were seated on the 
jury, the prosecutor still had peremptory 
challenges remaining, and number of 
black persons serving on the jury was 
greater than the number struck by the 
prosecutor, defendant failed to establish a 
prima facie case of discrimination. 
Thompson v. State, 301 Ark. 488, 785 
S.W.2d 29 (1990). 

Upon a showing by a defendant of cir- 
cumstances which raise an inference that 
the prosecutor exercised one or more of his 
peremptory challenges to exclude venire 
persons from the jury on account of race, 
the burden then shifts to the state to 
establish that the peremptory strike(s) 
were for racially neutral reasons. The trial 
court shall then determine from all rele- 
vant circumstances the sufficiency of the 
racially neutral explanation. Only if the 
state's explanation appears insufficient, 
must the trial court then conduct a sensi- 
tive inquiry into the basis for each of the 
challenges by the state. Colbert v. State, 
304 Ark. 250, 801 S.W2d 643 (1990). 

The standard of review for reversal of a 
trial court's evaluation of the sufficiency of 
the state's racially neutral explanation of 
alleged discrimination must test whether 
the court's findings are clearly against a 
preponderance of the evidence. In every 
instance, however, the court shall state, in 
response to the defendant's objections, its 
ruling as to the sufficiency or insufficiency 
of the racially neutral explanation pro- 
vided by the state. Colbert v. State, 304 
Ark. 250, 801 S.W2d 643 (1990). 

Both in this case and in Miller v. 
Lockhart, 861 F. Supp. 1425 (E.D. Ark. 
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1994), the prosecutor consistently and 
systematically excluded African-Ameri- 
cans from participating as jurors through 
the use of peremptory challenges. Ford v. 
Lockhart, 861 F. Supp. 1447 (E.D. Ark. 
1994), petition dismissed, In re Norris, 38 
F.3d 1046 (8th Cir. 1994), affd sub nom. 
Ford v. Norris, 67 F.3d 162 (8th Cir. 1995). 

The Equal Protection Clause forbids a 
prosecutor from using peremptory chal- 
lenges to exclude otherwise qualified per- 
sons from the petit jury solely on account 
of their race. Devose v. Norris, 867 F. 
Supp. 836 (E.D. Ark. 1994), affd as mod- 
ified, 53 F.3d 201 (8th Cir. 1995). 

Habeas corpus petitioner established, 
at his state trial, a prima facie case of 
purposeful racial discrimination in the 
jury selection process and established that 
the state failed to articulate a believable 
neutral explanation for its strikes, thus 
violating petitioner's rights under the 
Equal Protection Clause. Devose v. Norris, 
867 F. Supp. 836 (E.D. Ark. 1994), aff'd as 
modified, 53 F.3d 201 (8th Cir. 1995). 

— Standard of Review. 

A constitutional violation involving the 
selection of jurors in a racially discrimina- 
tory manner is a "structural defect" in the 
trial mechanism which cannot be sub- 
jected to a harmless error analysis. Ford v. 
Norris, 67 F.3d 162 (8th Cir. 1995). 

Examination. 

There was no error in a felony case 
whereby prospective jurors were ques- 
tioned voir dire and subjected to chal- 
lenges for cause and peremptory chal- 
lenges two jurors at a time, as long as the 
state and the defendant were allowed to 
examine jurors individually and the state 
was required to exercise its peremptory 
challenges first. Chenowith v. State, 291 
Ark. 372, 724 S.W.2d 488 (1987). 

The practice of allowing jurors to social- 
ize with prosecutors and discuss the intri- 
cate interaction that occurs amongst ju- 
rors during deliberations, when the panel 
is still being used and the prosecutor can 
use such information in its selection of 
jurors in future cases, is troubling; the 
state certainly cannot rely upon such se- 
cret and undocumented, nebulous hear- 
say, referred to simply as "information," as 
a justification for the exercising of pe- 
remptory strikes against a cognizable ra- 
cial group when the record discloses no 



other significant nonracial distinctions be- 
tween the jurors stricken and the jurors 
accepted. Devose v. Norris, 867 F. Supp. 
836 (E.D. Ark. 1994), aff'd as modified, 53 
F.3d 201 (8th Cir. 1995). 

Explanation Unnecessary. 

Where jurors were not excused for cause 
by the court but were peremptorily 
stricken by the state, no explanation was 
necessary as to why a potential juror was 
being excused. Hill v. State, 275 Ark. 71, 
628 S.W.2d 284, cert, denied, 459 U.S. 
882, 103 S. Ct. 180, 74 L. Ed. 2d 147 
(1982). 

No stated reason is necessary in exer- 
cising peremptory challenges. Grigsby v. 
Mabry, 758 F.2d 226 (8th Cir. 1985), rev'd 
on other grounds sub nom. Lockhart v. 
McCree, 476 U.S. 162, 106 S. Ct. 1758, 90 
L. Ed. 2d 137 (1986). 

Joinder. 

The appellant, although jointly indicted 
for homicide with other defendants, had 
the right, upon request, to a separate 
trial, in which event he would have been 
individually entitled to exercise the right 
to allotted number of peremptory chal- 
lenges in selecting a jury; but not having 
asked to sever, and having consented to a 
joint trial, the defense only had the right 
to exercise the statutory number of chal- 
lenges without regard to the number of 
persons on trial as defendants. Hearne v. 
State, 121 Ark. 460, 181 S.W. 291 (1915) 
(decision under prior law). 

Number of Challenges. 

Where the accused, before the arraign- 
ment, had exercised some of his chal- 
lenges, he was entitled thereafter only to 
the number of additional challenges nec- 
essary to make up the quota of challenges 
allowed to him by statute. Herring v. 
State, 170 Ark. 352, 280 S.W. 353 (1926) 
(decision under prior law). 

Defendant charged with capital offense 
was entitled to number of challenges al- 
lotted for capital offenses even though the 
state waived the death penalty. Tillman v. 
State, 251 Ark. 896, 475 S.W.2d 529 (1972) 
(decision prior to 1981 amendment). 

Trial judge may not increase the num- 
ber of peremptory challenges in a 
noncapitol felony case beyond the eight 
allowed under subsection (b). Logan v. 
State, 300 Ark. 35, 776 S.W.2d 341 (1989). 

When more than one defendant is being 
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tried for capital murder, the number of 
peremptory challenges allotted to a side 
remains at twelve. Ruiz v. Norris, 868 F. 
Supp. 1471 (E.D. Ark. 1994), aff d, 71 F.3d 
1404 (8th Cir. 1995), cert, denied, 519 U.S. 
963, 117 S. Ct. 384, 136 L. Ed. 2d 301 
(1996). 

Cited: O'Neal v. State, 195 Ark. 357, 
112 S.W.2d 615 (1938); Bowen v. State, 
205 Ark. 380, 168 S.W.2d 836 (1943); 
Washington v. State, 213 Ark. 218, 210 
S.W.2d 307 (1948); Edens v. State, 235 



Ark. 178, 359 S.W.2d 432 (1962); Trotter v. 
State, 237 Ark. 820, 377 S.W.2d 14, cert, 
denied, 379 U.S. 890, 85 S. Ct. 163, 13 L. 
Ed. 2d 94 (1964); Stewart v. Stephens, 244 
F. Supp. 982 (E.D. Ark. 1965); Brown v. 
State, 239 Ark. 909, 395 S.W.2d 344 
(1965); Pickens v. State, 6 Ark. App. 58, 
638 S.W.2d 682 (1982); Miller v. State, 8 
Ark. App. 165, 649 S.W.2d 407 (1983); 
Gardner v. State, 296 Ark. 41, 754 S.W.2d 
518 (1988); Franklin v. State, 314 Ark. 
329, 863 S.W.2d 268 (1993). 



16-33-306. Challenge to trial jurors — Order. 

The challenges of either party need not be all taken together, but may 
be taken separately, in the following order: 

(1) To the panel; 

(2) To the individual juror for general disqualification; 

(3) To the individual juror for implied bias; 

(4) To the individual juror for actual bias; 

(5) Peremptory. 

History. Crim. Code, § 217, C. & M. 
Dig., § 3165; Pope's Dig., § 4001; A.S.A. 
1947, § 43-1925. 

16-33-307. Challenge to trial jurors — Several defendants. 

When several defendants are tried together, the challenge of any one 
(1) of the defendants shall be the challenge of all. 

History. Crim. Code, § 200, C. & M. 
Dig., § 3169; Pope's Dig., § 4005; A.S.A. 
1947, § 43-1929. 

CASE NOTES 



Analysis 

In general. 
Equal protection. 
Number of challenges. 

In General. 

There is no constitutional right to pe- 
remptory challenges. Ruiz v. Norris, 868 F. 
Supp. 1471 (E.D. Ark. 1994), aff'd, 71 F.3d 
1404 (8th Cir. 1995), cert, denied, 519 U.S. 
963, 117 S. Ct. 384, 136 L. Ed. 2d 301 
(1996). 

Equal Protection. 

The limitation of four defendants to a 
total of 12 peremptory challenges in the 
joint proceeding did not deny equal pro- 



tection of the laws under the Fourteenth 
Amendment. Orndorff v. Lockhart, 707 F. 
Supp. 1062 (E.D. Ark. 1988), modified, 906 
F.2d 1230 (8th Cir. 1990), cert, denied, 499 
U.S. 931, 111 S. Ct. 1338, 113 L. Ed. 2d 
269 (1991). 

The fact that, had defendants been tried 
separately, each would have been entitled 
to twelve peremptory challenges, and the 
fact that they were limited to a total of 
twelve in the joint proceeding, did not 
deny them equal protection of the laws 
under the Fourteenth Amendment. Ruiz v. 
Norris, 868 F. Supp. 1471 (E.D. Ark. 
1994), aff d, 71 F.3d 1404 (8th Cir. 1995), 
cert, denied, 519 U.S. 963, 117 S. Ct. 384, 
136 L. Ed. 2d 301 (1996). 
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Number of Challenges. 

Defendants jointly charged with man- 
slaughter were entitled to a total of eight 
challenges, not eight challenges for each 
defendant. Lewis v. State, 220 Ark. 914, 
251 S.W.2d 490 (1952). 

Where two defendants were being tried 
jointly for first-degree battery, they were 
entitled to only eight peremptory chal- 
lenges as a pair, not eight challenges each. 



Williams v. State, 267 Ark. 527, 593 
S.W.2d 8 (1980). 

When more than one defendant is being 
tried for capital murder, the number of 
peremptory challenges allotted to a side 
remains at twelve. Ruiz v. Norris, 868 F. 
Supp. 1471 (E.D. Ark. 1994), aff'd, 71 F.3d 
1404 (8th Cir. 1995), cert, denied, 519 U.S. 
963, 117 S. Ct. 384, 136 L. Ed. 2d 301 
(1996). 



16-33-308. Challenge to trial jurors — Hearing. 

(a) Challenges shall be tried and determined by the court in a 
summary manner, without the issues of law or of fact arising thereon 
being reduced to writing. 

(b) The juror himself may be examined on oath by either party upon 
challenge. 

(c) Other witnesses may also be examined and their attendance 
coerced. 

History. Crim. Code, §§ 213-215; C. & §§ 4002-4004; A.S.A. 1947, §§ 43-1926 — 
M. Dig., §§ 3166-3168; Pope's Dig., 43-1928. 

CHAPTER 34 
FEES AND EXPENSES 



SECTION. 

16-34-101. Exceptions. 
16-34-102. Compensation and reimburse- 
ment generally. 



SECTION. 

16-34-103. Per diem fees. 

16-34-104. Mileage of unaccepted jurors. 

16-34-105. Account for mileage. 



Cross References. Deduction of jury 
fees from salary of public employee pro- 
hibited, § 21-5-104. 

Effective Dates. Acts 1911, No. 89, 
§ 6: effective on passage. 

Acts 1917, No. 352, § 2: approved Mar. 
24, 1917. Emergency declared. 

Acts 1953, No. 46, § 5: Feb. 9, 1953. 
Emergency clause provided: "Whereas it 
has been ascertained by the Arkansas 
general assembly that the rate per day 



being paid for jury service is wholly inad- 
equate thereby forcing the jurors to serve 
at a financial loss, and there is urgent 
need for remedying this inequity which 
will be solved by the enactment of this bill. 
Therefore, an emergency is hereby de- 
clared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 



16-34-101. Exceptions. 

The provisions of §§ 16-34-102, 16-34-104, and 16-34-105 shall not 
apply to Fulton County and Izard County. 
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History. Acts 1911, No. 89, § 5; 1917, 
No. 352, § 1; C. & M. Dig., § 4610; Pope's 
Dig., § 5699; A.S.A. 1947, § 39-306. 

16-34-102. Compensation and reimbursement generally. 

(a) Jurors' compensation and mileage shall be taxed as cost and paid 
by the unsuccessful party. 

(b) Jurors who leave home and attend any court in pursuance of a 
summons shall be allowed the sum necessarily paid out for crossing any 
ferry or toll bridge in going to and returning from such court. 

(c) The clerk shall give to each petit juror a certificate of his 
attendance and services as such juror. 

(d) Any person who attends any court in this state as a juror in 
obedience to a summons, except people who are summoned among the 
bystanders at the court, and is from any cause not accepted on the jury 
shall receive the same fees for each day's attendance until excused or 
discharged as are allowed jurors in the court. 

History. Acts 1911, No. 89, §§ 1,4;C.& Publisher's Notes. Subsection (a) of 

M. Dig., §§ 4605, 4606, 4609; Pope's Dig., this section applies only to county and 

§§ 5694, 5695, 5698; A.S.A. 1947, §§ 39- probate courts. See Acts 1911, No. 89, § 1. 
302, 39-305. 

CASE NOTES 

Purpose. county or probate proceedings where the 

Circuit court does not have authority to utilization of jurors' services is infrequent, 

tax jurors' fees as costs against the unsuc- Miller v. Scroggins, 260 Ark. 685, 543 

cessful party, for the history of this section S.W.2d 476 (1976). 

reveals that the legislative intent was to Cited: Albritton v. Prudential Ins. Co., 

restrict the taxing of jurors' fees as costs to 1 Ark. App. 346, 615 S.W.2d 412 (1981). 

16-34-103. Per diem fees. 

Persons whose names appear on any legal and authorized grand jury 
or petit jury list of the respective counties of Arkansas shall receive in 
addition to any other fees allowable by law the following per diem fees: 

(1) When the person fails for any reason to attend court, none; 

(2) When the person attends court and is excused by the court for any 
reason from serving as a juror, a minimum of fifteen dollars ($15.00); 
and 

(3) When the person has been sworn touching his qualifications to 
serve as a juror and has been accepted by the court as qualified, a 
minimum fee of thirty-five dollars ($35.00). 

History. Acts 1953, No. 46, § 2; 1977, substituted "a minimum fee of thirty-five 

No. 320, § 1; A.S.A. 1947, § 39-301; Acts dollars ($35.00)" for "a maximum fee of 

1999, No. 629, § 1. twenty dollars ($20.00), subject to the 

Amendments. The 1999 amendment approval of the quorum court" in (3); and 

substituted "a minimum of fifteen dollars made stylistic changes 
($15.00)" for "five dollars ($5.00)" in (2); 
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16-34-104. Mileage of unaccepted jurors. 

Any person who attends any court of record in the State of Arkansas 
as a juror in obedience to a summons, except such persons as are 
summoned among the bystanders at the court, and who for any cause is 
not accepted on the jury shall receive, in addition to per diem, mileage 
from and to his or her home by the most direct and practicable route at 
a rate to be prescribed by the quorum court of the county, but this rate 
is not to exceed the rate prescribed for state employees in state travel 
regulations. 

History. Acts 1911, No. 89, § 2; C. & 
M. Dig., § 4607; Pope's Dig., § 5696; Acts 
1983, No. 169, § 2; A.S.A. 1947, § 39-303. 

16-34-105. Account for mileage. 

Every account for mileage for jurors shall be made out at the same 
time and in the same manner as their per diem account is now made. 

History. Acts 1911, No. 89, § 3; C. & 
M. Dig., § 4608; Pope's Dig., § 5697; 
A.S.A. 1947, § 39-304. 

CHAPTERS 35-39 

[Reserved] 

SUBTITLE 4. EVIDENCE AND WITNESSES 

CHAPTER 40 
GENERAL PROVISIONS 

SECTION. SECTION. 

16-40-101. Burden of proof. 16-40-104. Judicial knowledge of laws of 
16-40-102. Order of proof. other states. 

16-40-103. Modes of taking testimony of 16-40-105. Death presumed after five 
witnesses. years' absence. 



Cross References. Admissibility of ev- Variance between pleading and proof, 
idence and competency of witnesses in § 16-63-214. 
impeachment trials, § 21-12-206. 

Evidence in military courts and tribu-, 
nals, § 12-64-508. 

RESEARCH REFERENCES 

Am. Jur. 29 Am. Jur. 2d, Evid., § 1 et C.J.S. 31 C.J.S., Evid., § 1 et seq. 
seq. 97 C.J.S., Witnesses, § 315 et seq. 

81 Am. Jur. 2d, Witnesses, § 75 et seq. 
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16-40-101. Burden of proof. 

(a) The party holding the affirmative of an issue must produce the 
evidence to prove it. 

(b) The burden of proof in the whole action lies on the party who 
would be defeated if no evidence were given on either side. 



History. Civil Code, §§ 578, 579; C. & 
M. Dig., §§ 4112, 4113; Pope's Dig., 



§§ 5121, 5122; A.S.A. 1947, §§ 28-101, 
28-102. 



RESEARCH REFERENCES 



Ark. L. Rev. Evidence — Civil Proce- 
dure — Burden of Proof on Issue of Stat- 
ute of Limitations, 4 Ark. L. Rev. 484. 



Judicial Regulation of Procedure, 9 Ark. 
L. Rev. 146. 



CASE NOTES 



Analysis 

Conveyance. 

Deceit. 

Election contest. 

Foreclosure. 

Insanity. 

Insurance. 

Notes. 

Personal injury. 

Statute of limitations. 

Warranty. 

Will. 

Conveyance. 

In a suit to set aside an absolute con- 
veyance, plaintiff claiming that it was the 
conveyance of his equity of redemption 
under a mortgage previously executed, a 
prima facie case is made by showing that 
it was an extinguishment of such equity, 
then the burden shifts to defendant to 
show that such a conveyance was free 
from fraud, oppression or undue influence. 
Green v. Gilbert, 169 Ark. 537, 276 S.W. 8 
(1925). 

Deceit. 

In a suit for deceit brought to recover 
money alleged to have been secured by 
fraud the burden of proof is on the plain- 
tiff as he is "the party who would be 
defeated if no evidence were given on 
either side." Looney v. Potts, 163 Ark. 310, 
260 S.W. 23 (1924). 

Election Contest. 

Even though the proof connected the 
contestees with the spoliation of the poll 
books, this would not have relieved the 



contestants of the burden of proving the 
allegations of their petition that the elec- 
tion returns were fraudulent and void. 
Webb v. Bowden, 124 Ark. 244, 187 S.W. 
461 (1916). 

Foreclosure. 

Where the plaintiffs bring an action in 
chancery to restrain the foreclosure of a 
mortgage executed by their deceased par- 
ents, which mortgage is barred on its face 
by the statute of limitations, the burden is 
upon the plaintiffs to allege and prove 
facts sufficient to justify the court in 
granting the relief prayed. Culberhouse v. 
Hawthorne, 107 Ark. 462, 156 S.W. 421 
(1913). 

Insanity. 

In a suit to cancel a deed and a mort- 
gage on the ground of insanity, where the 
prima facie case made by showing that the 
plaintiff had been adjudged insane was 
overcome by the agreed statement of facts, 
the burden was on plaintiff to show insan- 
ity. Field v. Koonce, 178 Ark. 862, 12 
S.W2d 772 (1929). 

Insurance. 

Where a life insurance policy made pay- 
able to a bank as its interest may appear 
is, on the death of the insured, paid to the 
bank, an action brought by the deceased's 
administrator to recover on the policy al- 
leging that deceased owed nothing at the 
time of his death and that payment to the 
bank was made in bad faith placed the 
burden on the administrator to prove 
these allegations by a preponderance of 
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the evidence. Shelby v. Union Life Ins. 
Co., 177 Ark. 737, 7 S.W.2d 778 (1928). 

Notes. 

Where defendants, to whom widow had 
advanced money to pay note of her de- 
ceased husband under an agreement that 
they would probate and assign the claim 
to her, failed to do so, though admitting 
the agreement, the burden was on defen- 
dants. Pearson v. Humphreys, 170 Ark. 
827, 281 S.W. 388 (1926). 

In an action on a note given for corpo- 
rate stock, where the defense is that the 
stock was sold in violation of the Blue Sky 
Law, the defendant has the burden of 
proof, entitling him to open and close the 
the argument. Kempner v. Stephens, 186 
Ark. 877, 56 S.W.2d 580 (1933). 

In action on foreign judgment on a note 
defended on ground note was a forgery, 
refusal to permit defendant's counsel to 
open and close the argument to the jury 
was proper, since plaintiff had burden to 
prove genuineness of note, execution of 
which had been denied under oath; defen- 
dant had burden to prove affirmative plea 
that note was a forgery, but the burden on 
the whole was on plaintiff. Motsinger v. 
Walker, 205 Ark. 236, 168 S.W.2d 385 
(1943). 

Personal Injury. 

In an action for damages for personal 
injuries, the burden is upon the plaintiff 
to show the fact of the injury by the 



operation of the causative factor and the 
damages resulting therefrom. Huckaby v. 
St. Louis, I.M. & S. Ry., 119 Ark. 179, 177 
S.W. 923 (1915). 

Statute of Limitations. 

Whenever the bar of the statute of lim- 
itations does not appear from the plead- 
ings and evidence on behalf of the plain- 
tiff, the burden of proof is upon the 
defendant, who pleads the statute as a 
defense, to establish its application to 
bring him within its terms. Alston v. 
Bitely, 252 Ark. 79, 477 S.W2d 446 (1972). 

Warranty. 

It is necessary for the buyer of a chattel 
to allege and prove, as a condition prece- 
dent to his right to recover on a warranty 
in the contract of sale, that he has com- 
plied with his part of the contract which 
was contained in the same writing with 
the warranty. Williams v. Newkirk, 121 
Ark. 439, 181 S.W. 304 (1915). 

Will. 

That will contestants had good theory to 
prove invalidity of the will was not suffi- 
cient since they had burden to establish 
facts that would support that theory. 
Chauvin v. Johnson, 193 Ark. 600, 101 
S.W2d 432 (1937). 

Cited: Johnson v. Mitchell, 164 Ark. 1, 
260 S.W. 710 (1924); Turner v. Rust, 228 
Ark. 528, 309 S.W2d 731 (1958); Vern 
Barnett Constr. Co. v. J.A. Hadley Constr. 
Co., 254 Ark. 866, 496 S.W2d 446 (1973). 



16-40-102. Order of proof. 

The order of proof shall be regulated by the court so as to expedite the 
trial and enable the tribunal to obtain a clear view of the whole 
evidence. However, the party who begins the case must ordinarily 
exhaust his evidence before the other begins. 

History. Civil Code, § 649; C. & M. 
Dig., § 4182; Pope's Dig., § 5192; ASA. 
1947, § 28-103. 

RESEARCH REFERENCES 



Ark. L. Rev. Direct Examination of 
Witnesses, 15 Ark. L. Rev. 32. 
Witnesses, 27 Ark. L. Rev. 229. 
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CASE NOTES 



Discretion of Court. 

As trial court has considerable discre- 
tion in regulating the mode and order of 
interrogation and presentation of proof, 
the court may allow a police officer, at the 
defendant's request, to return to the stand 
and testify, after his release from the 



witness rule and in the interruption of the 
plaintiff's order of proof, in order to allow 
the officer to testify as to his qualifications 
in particular area of expertise. Freeman v. 
Anderson, 279 Ark. 282, 651 S.W.2d 450 
(1983). 



16-40-103. Modes of taking testimony of witnesses. 

(a) The testimony of witnesses is taken in three (3) modes: 

(1) By affidavit; 

(2) By deposition; 

(3) By oral examination. 

(b) An affidavit is a written declaration under oath, made without 
notice to the adverse party. 

(c) A deposition is a written declaration under oath, made upon 
notice to the adverse party, for the purpose of enabling that party to 
attend and cross-examine; or upon written interrogatories. 

(d) An oral examination is an examination in the presence of the 
tribunal which is to decide the fact or to act upon it, the testimony being 
heard by the tribunal from the lips of the witness. 



History. Civil Code, §§ 596-599; C. & 
M. Dig., §§ 4195-4198; Pope's Dig., 



§§ 5206-5209; A.S.A. 1947, §§ 28-104 
28-107. 



CASE NOTES 



Analysis 

Affidavits. 
Expert witness. 

Affidavits. 

Although letters were not under oath, 
they could be attached as exhibits to ver- 
ified petition for relief, but the letters did 
not become affidavits. Jones v. Jones, 51 
Ark. App. 24, 907 S.W.2d 745 (1995), rev'd 
on other grounds, 326 Ark. 481, 931 
S.W.2d 767 (1996). 



Expert Witness. 

Ex parte communication between an 
expert and the judge is improper, particu- 
larly if communications from the witness 
are not under oath. Jones v. Jones, 326 
Ark. 481, 931 S.W.2d 767 (1996). 

Cited: Cox v. State, 164 Ark. 126, 261 
S.W. 303 (1924); Thomas v. Hawkins, 217 
Ark. 787, 233 S.W.2d 247 (1950); King v. 
Westlake, 264 Ark. 555, 572 S.W.2d 841 
(1978). 



16-40-104. Judicial knowledge of laws of other states. 

The courts of this state shall take judicial knowledge of the laws of 
other states. 



History. Acts 1901, No. 98, § 1, p. 164; 
C. & M. Dig., § 4110; Pope's Dig., § 5119; 
A.S.A. 1947, § 28-109. 
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Ark. L. Rev. Evidence — Proof of Stat- Legislative and Judicial Dynamism in 
utory Law of Another State, 7 Ark. L. Rev. Arkansas: Poisson v. dAvril, 22 Ark. L. 
66. Rev. 724. 

Documentary Evidence — Arkansas, 15 Judicial Notice, 27 Ark. L. Rev. 171. 
Ark. L. Rev. 79. 

Uniform Interstate and International 
Procedure Act, 17 Ark. L. Rev. 118. 

CASE NOTES 



Analysis 

Failure to take judicial notice. 

Particular cases. 

Proof. 

Failure to Take Judicial Notice. 

The jury was not qualified to categorize 
defendant's past violent behavior in North 
Carolina as a "prior violent felony" be- 
cause the trial court took no judicial notice 
of North Carolina law and ignored defense 
counsel's request that the jury be in- 
structed on North Carolina law. Greene v. 
State, 335 Ark. 1, 977 S.W.2d 192 (1998). 

Particular Cases. 

Judicial notice taken of laws of other 
states in particular cases. Rice v. Metro- 



politan Life Ins. Co., 152 Ark. 498, 238 
S.W. 772, 24 A.L.R. 143 (1922); Rumph v. 
Lester Land Co., 205 Ark. 1147, 172 
S.W.2d 916 (1943); Great Am. Ins. Co. v. 
Stevens, 178 Ark. 84, 10 S.W.2d 356 
(1928); Jones v. State, 198 Ark. 354, 129 
S.W.2d 249 (1939). 

Proof. 

It is only necessary to plead foreign law, 
not to prove it. Wallis v. Mrs. Smith's Pie 
Co., 261 Ark. 622, 550 S.W.2d 453 (1977). 

Cited: J.R. Watkins Medical Co. v. 
Johnson, 129 Ark. 384, 196 S.W. 465 
(1917); Bridgeman v. Gateway Ford Truck 
Sales, 296 F. Supp. 233 (E.D. Ark. 1969). 



16-40-105. Death presumed after five years' absence. 

Any person absenting himself beyond the limits of this state for five 
(5) years successively shall be presumed to be dead in any case in which 
his death may come into question, unless proof is made that he was 
alive within that time. 

History. Rev. Stat., ch. 46, § 1; C. &M. 
Dig., § 4111; Pope's Dig., § 5120; A.S.A 
1947, § 62-1601. 

RESEARCH REFERENCES 



Ark. L. Rev. Use of Presumptions in 
Arkansas, 4 Ark. L. Rev. 128. 



CASE NOTES 



Analysis 

Applicability. 

Absence less than five years. 

Burden of proof. 

Presumption. 

Suit for absentee. 



Applicability. 

This section applies only to residents of 
the state at time of their disappearance, 
and not to a resident who ceased to be 
such before his final disappearance. Wilks 
v. Mutual Aid Union, 135 Ark. 112, 204 
S.W. 599 (1918); Burnett v. Modern 
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Woodmen of Am., 183 Ark. 729, 38 S.W.2d 
24 (1931). 

To bring a case within this section, the 
evidence must show that the insured was 
a resident of Arkansas. Metropolitan Life 
Ins. Co. v. Williams, 197 Ark. 883, 125 
S.W.2d 441 (1939). 

Absence Less Than Five Years. 

There may be a proof of death by cir- 
cumstantial evidence even though there 
was no absence for the length of time 
required to create a presumption of death 
under this section. Mutual Life Ins. Co. v. 
Wilcoxon, 187 Ark. 992, 63 S.W.2d 522 
(1933). 

Death of absentee might be proved by 
circumstantial evidence, but party alleg- 
ing death before expiration of statutory 
period must prove facts and circum- 
stances connected with absence of person 
warranting reasonable conclusion of 
death within shorter period. Claywell v. 
Inter-Southern Life Ins. Co., 70 F.2d 569 
(8th Cir. 1934). 

Where nonresident was last heard from 
less than five years prior to institution of 
suit, no presumption of death existed 
upon the date the suit was commenced. 
Allison v. Bush, 201 Ark. 315, 144 S.W.2d 
1087 (1940). 

Burden of Proof. 

Both the residence and the absence be- 
yond the limits of the state must be proved 
and may be proved by circumstantial evi- 
dence, but neither death nor the fact of 



absence can be inferred from the mere fact 
of disappearance. Metropolitan Life Ins. 
Co. v. Williams, 197 Ark. 883, 125 S.W.2d 
441 (1939). 

It is settled that neither the fact of 
death nor that of absence from the state 
can be inferred from the bare fact of a 
disappearance; petitioner has the burden 
of producing evidence from which the 
court might fairly conclude that absentee 
spouse had lived continuously outside the 
state for at least five years before the 
petitioner's second marriage. Baxter v. 
Baxter, 232 Ark. 151, 334 S.W.2d 714 
(1960). 

Presumption. 

Evidence was sufficient to create a pre- 
sumption of death under this section. Met- 
ropolitan Life Ins. Co. v. Fry, 184 Ark. 23, 
41 S.W.2d 766 (1931). 

Presumption does not arise until time 
limit required by this section had expired. 
Aetna Life Ins. Co. v. Robertson, 195 Ark. 
237, 112 S.W.2d 436 (1937). 

Suit for Absentee. 

Wife could not sue for husband under 
this section where it was not proved that 
husband at time of disappearance was a 
resident of the state. Edge v. Buschow 
Lumber Co., 218 Ark. 903, 239 S.W.2d 597 
(1951). 

Cited: Southern Farm Bureau Life Ins. 
Co. v. Burney, 590 F. Supp. 1016 (E.D. Ark. 
1984). 



CHAPTER 41 
UNIFORM RULES OF EVIDENCE 



SECTION. 

16-41-101. Uniform Rules of Evidence. 



A.C.R.C. Notes. Acts 1987, No. 834, 
provided that 1987 legislation reenacting 
acts passed in the 1976 Extended Session 
should not repeal any other 1987 legisla- 
tion and that such other legislation would 
be controlling in the event of conflict. 

Publisher's Notes. The Uniform Rules 
of Evidence, as enacted by Acts 1975 (Ex- 
tended Sess., 1976), No. 1143, § 1, were 
held invalid by the Supreme Court of 
Arkansas in Ricarte v. State, 290 Ark. 100, 



717 S.W.2d 488 (1986) on the ground that 
they were adopted by an unlawful session 
of the legislature. In that opinion and an 
accompanying Per Curiam of October 13, 
1986, the court adopted the Uniform 
Rules of Evidence and renamed them the 
Arkansas Rules of Evidence. However, 
Acts 1987, No. 876, § 1, reenacted the 
Uniform Rules of Evidence; the Uniform 
Rules were also enacted as part of the 
adoption of the Arkansas Code of 1987 
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Annotated. Consequently, the legisla- 
tively enacted rules (Acts 1975 (Extended 
Sess. 1976), No. 1143, § 1, as amended 
and reenacted) are codified in this chap- 
ter. See the Court Rules volume for the 
Arkansas Rules of Evidence and for case 
notes construing the rules. 

Effective Dates. Acts 1987, No. 876, 
§ 3: Apr. 13, 1987. Emergency clause pro- 
vided: "It is hereby found and determined 
by the General Assembly that because of 
the case Ricarte v. State, CR 86-31, a 
question has arisen over the validity of 
Act 1143 of the Extended Session of 1976; 
that this Act is a reenactment of the 
former law; and that the immediate pas- 
sage of this Act is necessary to clarify the 
state of the law on this issue. Therefore, 
an emergency is hereby declared to exist, 
and this Act being necessary for the im- 
mediate preservation of the public peace, 
health and safety, shall be in full force and 
effect from and after its passage and ap- 
proval." 

Acts 1992 (1st Ex. Sess.), No. 66, § 5: 
Mar. 20, 1992. Emergency clause pro- 



vided: "It is hereby found and determined 
by the General Assembly that the hearsay 
exception under 803(25) concerning state- 
ments made by a child under ten years of 
age concerning any act or offense against 
that child involving sexual offenses, child 
abuse or incest should be amended to 
reflect the criteria for determining trust- 
worthiness as set forth in the United 
States Supreme Court decision of Idaho v. 
Wright, 110 S. Ct. 3139 (1990). It is deter- 
mined by the General Assembly that the 
United States' Supreme Court's decision 
in White v. Illinois, No. 90-6113 (S. Ct. 
Jan. 15, 1992) foreclosed any rule requir- 
ing that as a necessary antecedent to the 
introduction of hearsay testimony, the 
prosecution must either produce the de- 
clarant at trial or show that the declarant 
is unavailable. Therefore, an emergency is 
hereby declared to exist and this act being 
necessary for the preservation of the pub- 
lic peace, health and safety shall be in full 
force and effect from and after its passage 
and approval." 
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16-41-101. Uniform Rules of Evidence. 

The "Uniform Rules of Evidence" in this chapter are adopted for 
proceedings in the courts of this state. 

ARTICLE I 
General Provisions 

Rule 101. Scope. — These rules govern proceedings in the courts of 
this state to the extent and with the exceptions stated in Rule 1101. 

Rule 102. Purpose and construction. — These rules shall be 
construed to secure fairness in administration, elimination of unjusti- 
fiable expense and delay, and promotion of growth and development of 
the law of evidence, to the end that the truth may be ascertained and 
proceedings justly determined. 
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Rule 103. Rulings on evidence. — (a) Effect of Erroneous Ruling. 
Error may not be predicated upon a ruling which admits or excludes 
evidence unless a substantial right of the party is affected, and 

(1) Objection. In case the ruling is one admitting evidence, a timely 
objection or motion to strike appears of record, stating the specific 
ground of objection, if the specific ground was not apparent from the 
context; or 

(2) Offer of Proof. In case the ruling is one excluding evidence, the 
substance of the evidence was made known to the court by offer or was 
apparent from the context within which questions were asked. 

(b) Record of Offer and Ruling. The court may add any other or 
further statement which shows the character of the evidence, the form 
in which it was offered, the objection made, and the ruling thereon. It 
may direct the making of an offer in question and answer form. 

(c) Hearing of Jury. In jury cases, proceedings shall be conducted, to 
the extent practicable, so as to prevent inadmissible evidence from 
being suggested to the jury by any means, such as making statements 
or offers of proof or asking questions in the hearing of the jury. 

(d) Errors Affecting Substantial Rights. Nothing in this rule pre- 
cludes taking notice of errors affecting substantial rights although they 
were not brought to the attention of the court. 

Rule 104. Preliminary questions. — (a) Questions of Admissibility 
Generally. Preliminary questions concerning the qualification of a 
person to be a witness, the existence of a privilege, or the admissibility 
of evidence shall be determined by the court, subject to the provisions of 
subdivision (b). In making its determination it is not bound by the rules 
of evidence except those with respect to privileges. 

(b) Relevancy Conditioned on Fact. Whenever the relevancy of evi- 
dence depends upon the fulfillment of a condition of fact, the court shall 
admit it upon, or in the court's discretion subject to, the introduction of 
evidence sufficient to support a finding of the fulfillment of the condi- 
tion. 

(c) Hearing of Jury. Hearings on the admissibility of confessions in 
criminal cases shall be conducted out of the hearing of the jury. 
Hearings on other preliminary matters in all cases shall be so con- 
ducted whenever the interests of justice require or, in criminal cases, 
whenever an accused is a witness, if he so requests. 

(d) Testimony by Accused. The accused does not, by testifying upon a 
preliminary matter, subject himself to cross-examination as to other 
issues in the case. 

(e) Weight and Credibility. This rule does not limit the right of a party 
to introduce before the jury evidence relevant to weight or credibility. 

Rule 105. Limited admissibility. — Whenever evidence which is 
admissible as to one party or for one purpose but not admissible as to 
another party or for another purpose is admitted, the court, upon 
request, shall restrict the evidence to its proper scope and instruct the 
jury accordingly. 

Rule 106. Remainder of or related writings or recorded state- 
ments. — Whenever a writing or recorded statement or part thereof is 
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introduced by a party, an adverse party may require him at that time to 
introduce any other part or any other writing or recorded statement 
which in fairness ought to be considered contemporaneously with it. 

ARTICLE II 

Judicial Notice 

Rule 201. Judicial notice of adjudicative facts. — (a) Scope of 
Rule. This rule governs only judicial notice of adjudicative facts. 

(b) Kinds of Facts. A judicially noticed fact must be one not subject to 
reasonable dispute in that it is either (1) generally known within the 
territorial jurisdiction of the trial court or (2) capable of accurate and 
ready determination by resort to sources whose accuracy cannot rea- 
sonably be questioned. 

(c) When Discretionary. A court may take judicial notice, whether 
requested or not. 

(d) When Mandatory. A court shall take judicial notice if requested by 
a party and supplied with the necessary information. 

(e) Opportunity to Be Heard. A party is entitled upon timely request 
to an opportunity to be heard as to the propriety of taking judicial notice 
and the tenor of the matter noticed. In the absence of prior notification, 
the request may be made after judicial notice has been taken. 

(f) Time of Taking Notice. Judicial notice may be taken at any stage of 
the proceeding. 

(g) Instructing Jury. The court shall instruct the jury to accept as 
conclusive any fact judicially noticed. 

ARTICLE III 

Presumptions 

Rule 301. Presumptions in general in civil actions and pro- 
ceedings. — (a) Effect. In all actions and proceedings not otherwise 
provided for by statute or by these rules, a presumption imposes on the 
party against whom it is directed the burden of proving that the 
nonexistence of the presumed fact is more probable than its existence. 

(b) Inconsistent Presumptions. If presumptions are inconsistent, the 
presumption applies that is founded upon weightier considerations of 
policy. If considerations of policy are of equal weight neither presump- 
tion applies. 

Rule 302. Applicability of federal law in civil actions and 
proceedings. — In civil actions and proceedings, the effect of a 
presumption respecting a fact which is an element of a claim or defense 
as to which federal law supplies the rule of decision is determined in 
accordance with federal law. 

Rule 303. Presumptions in criminal cases. — (a) Scope. Except 
as otherwise provided by statute, in criminal cases, presumptions 
against an accused, recognized at common law or created by statute, 
including statutory provisions that certain facts are prima facie evi- 
dence of other facts or of guilt, are governed by this rule. 
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(b) Submission to Jury. The court is not authorized to direct the jury to 
find a presumed fact against the accused. If a presumed fact establishes 
guilt or is an element of the offense or negatives a defense, the court 
may submit the question of guilt or of the existence of the presumed fact 
to the jury, but only if a reasonable juror on the evidence as a whole, 
including the evidence of the basic facts, could find guilt or the 
presumed fact beyond a reasonable doubt. If the presumed fact has a 
lesser effect, the question of its existence may be submitted to the jury 
provided the basic facts are supported by substantial evidence or are 
otherwise established, unless the court determines that a reasonable 
juror on the evidence as a whole could not find the existence of the 
presumed fact. 

ARTICLE IV 
Relevancy and Its Limits 

Rule 401. Definition of "relevant evidence." — "Relevant evi- 
dence" means evidence having any tendency to make the existence of 
any fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence. 

Rule 402. Relevant evidence generally admissible — Irrele- 
vant evidence inadmissible. — All relevant evidence is admissible, 
except as otherwise provided by statute or by these rules or by other 
rules applicable in the courts of this state. Evidence which is not 
relevant is not admissible. 

Rule 403. Exclusion of relevant evidence on grounds of prej- 
udice, confusion, or waste of time. — Although relevant, evidence 
may be excluded if its probative value is substantially outweighed by 
the danger of unfair prejudice, confusion of the issues, or misleading the 
jury, or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 

Rule 404. Character evidence not admissible to prove con- 
duct — Exceptions — Other crimes. — (a) Character Evidence 
Generally. Evidence of a person's character or a trait of his character is 
not admissible for the purpose of proving that he acted in conformity 
therewith on a particular occasion, except: 

(1) Character of Accused. Evidence of a pertinent trait of his charac- 
ter offered by an accused, or by the prosecution to rebut the same; 

(2) Character of Victim. Evidence of a pertinent trait of character of 
the victim of the crime offered by an accused, or by the prosecution to 
rebut the same, or evidence of a character trait of peacefulness of the 
victim offered by the prosecution in a homicide case to rebut evidence 
that the victim was the first aggressor; 

(3) Character of Witness. Evidence of the character of a witness, as 
provided in Rules 607, 608, and 609. 

(b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, 
or acts is not admissible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, however, be 
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admissible for other purposes, such as proof of motive, opportunity, 
intent, preparation, plan, knowledge, identity, or absence of mistake or 
accident. 

Rule 405. Methods of proving character. — (a) Reputation or 
Opinion. In all cases in which evidence of character or a trait of 
character of a person is admissible, proof may be made by testimony as 
to reputation or by testimony in the form of an opinion. On cross- 
examination, inquiry is allowable into relevant specific instances of 
conduct. 

(b) Specific Instances of Conduct. In cases in which character or a 
trait of character of a person is an essential element of a charge, claim, 
or defense, proof may also be made of specific instances of his conduct. 

Rule 406. Habit — Routine practice. — (a) Admissibility. Evidence 
of the habit of a person or of the routine practice of an organization, 
whether corroborated or not and regardless of the presence of eyewit- 
nesses, is relevant to prove that the conduct of the person or organiza- 
tion on a particular occasion was in conformity with the habit or routine 
practice. 

(b) Method of Proof. Habit or routine practice may be proved by 
testimony in the form of an opinion or by specific instances of conduct 
sufficient in number to warrant a finding that the habit existed or that 
the practice was routine. 

Rule 407. Subsequent remedial measures. — Whenever, after an 
event, measures are taken which, if taken previously, would have made 
the event less likely to occur, evidence of the subsequent measures is 
not admissible to prove negligence or culpable conduct in connection 
with the event. This rule does not require the exclusion of evidence of 
subsequent measures if offered for another purpose, such as proving 
ownership, control, or feasibility of precautionary measures, if contro- 
verted, or impeachment. 

Rule 408. Compromise and offers to compromise. — Evidence 
of (1) furnishing, offering, or promising to furnish, or (2) accepting, 
offering, or promising to accept, a valuable consideration in compromis- 
ing or attempting to compromise a claim which was disputed as to 
either validity or amount, is not admissible to prove liability for, 
invalidity of, or amount of the claim or any other claim. Evidence of 
conduct or statements made in compromise negotiations is likewise not 
admissible. This rule does not require exclusion if the evidence is 
offered for another purpose, such as proving bias or prejudice of a 
witness, negativing a contention of undue delay, or proving an effort to 
obstruct a criminal investigation or prosecution. 

Rule 409. Payment of medical and similar expenses. — Evi- 
dence of furnishing, offering, or promising to pay medical, hospital, or 
similar expenses occasioned by an injury is not admissible to prove 
liability for the injury. 

Rule 410. Withdrawn pleas and offers. — Evidence of a plea later 
withdrawn, of guilty, or admission of the charge, or nolo contendere, or 
of an offer so to plead to the crime charged or any other crime, or of 
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statements made in connection with any of the foregoing withdrawn 
pleas or offers, is not admissible in any civil or criminal action, case, or 
proceeding against the person who made the plea or offer. 
Rule 411. [Reserved.] 

ARTICLE V 

Privileges 

Rule 501. Privileges recognized only as provided. — Except as 
otherwise provided by constitution or statute or by these or other rules 
promulgated by the Supreme Court of this state, no person has a 
privilege to: 

(1) Refuse to be a witness; 

(2) Refuse to disclose any matter; 

(3) Refuse to produce any object or writing; or 

(4) Prevent another from being a witness or disclosing any matter or 
producing any object or writing. 

Rule 502. Lawyer-client privilege. — (a) Definitions. As used in 
this rule: 

(1) A "client" is a person, public officer, or corporation, association, or 
other organization or entity, either public or private, who is rendered 
professional legal services by a lawyer, or who consults a lawyer with a 
view to obtaining professional legal services from him. 

(2) A "representative of the client" is one having authority to obtain 
professional legal services, or to act on advice rendered pursuant 
thereto, on behalf of the client. 

(3) A "lawyer" is a person authorized, or reasonably believed by the 
client to be authorized, to engage in the practice of law in any state or 
nation. 

(4) A "representative of the lawyer" is one employed by the lawyer to 
assist the lawyer in the rendition of professional legal services. 

(5) A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professional legal services to the client or 
those reasonably necessary for the transmission of the communication. 

(b) General Rule of Privilege. A client has a privilege to refuse to 
disclose and to prevent any other person from disclosing confidential 
communications made for the purpose of facilitating the rendition of 
professional legal services to the client (1) between himself or his 
representative and his lawyer or his lawyer's representative, (2) be- 
tween his lawyer and the lawyer's representative, (3) by him or his 
representative or his lawyer or a representative of the lawyer to a 
lawyer or a representative of a lawyer representing another party in a 
pending action and concerning a matter of common interest therein, (4) 
between representatives of the client or between the client and a 
representative of the client, or (5) among lawyers and their represen- 
tatives representing the same client. 

(c) Who May Claim the Privilege. The privilege may be claimed by the 
client, his guardian or conservator, the personal representative of a 
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deceased client, or the successor, trustee, or similar representative of a 
corporation, association, or other organization, whether or not in 
existence. The person who was the lawyer or the lawyer's representa- 
tive at the time of the communication is presumed to have authority to 
claim the privilege but only on behalf of the client. 
(d) Exceptions. There is no privilege under this rule: 

(1) Furtherance of Crime or Fraud. If the services of the lawyer were 
sought or obtained to enable or aid anyone to commit or plan to commit 
what the client knew or reasonably should have known to be a crime or 
fraud; 

(2) Claimants Through Same Deceased Client. As to a communication 
relevant to an issue between parties who claim through the same 
deceased client, regardless of whether the claims are by testate or 
intestate succession or by inter vivos transaction; 

(3) Breach of Duty by a Lawyer or Client. As to a communication 
relevant to an issue of breach of duty by the lawyer to his client or by 
the client to his lawyer; 

(4) Document Attested by a Lawyer As to a communication relevant to 
an issue concerning an attested document to which the lawyer is an 
attesting witness; 

(5) Joint Clients. As to a communication relevant to a matter of 
common interest between or among two or more clients if the commu- 
nication was made by any of them to a lawyer retained or consulted in 
common, when offered in an action between or among any of the clients; 
or 

(6) Public Officer or Agency. As to a communication between a public 
officer or agency and its lawyers unless the communication concerns a 
pending investigation, claim, or action and the court determines that 
disclosure will seriously impair the ability of the public officer or agency 
to process the claim or conduct a pending investigation, litigation, or 
proceeding in the public interest. 

Rule 503. Physician, psychotherapist, chiropractor-patient 
privilege. — (a) Definitions. As used in this rule: 

(1) A "patient" is a person who consults or is examined or interviewed 
by a physician or psychotherapist. 

(2) A "physician" is a person authorized to practice medicine in any 
state or nation, or reasonably believed by the patient so to be. 

(3) A "psychotherapist" is (i) a person authorized to practice medicine 
in any state or nation, or reasonably believed by the patient so to be, 
while engaged in the diagnosis or treatment of a mental or emotional 
condition, including alcohol or drug addiction, or (ii) a person licensed 
or certified as a psychologist under t,he laws of any state or nation, while 
similarly engaged. 

(4) A "chiropractor" is a person authorized to practice chiropractic in 
any state or nation, or reasonably believed by the patient so to be. 

(5) A communication is "confidential" if not intended to be disclosed 
to third persons, except persons present to further the interest of the 
patient in the consultation, examination, or interview, persons reason- 
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ably necessary for the transmission of the communication, or persons 
who are participating in the diagnosis and treatment under the 
direction of the physician, psychotherapist, or chiropractor, including 
members of the patient's family. 

(b) General Rule of Privilege. A patient has a privilege to refuse to 
disclose and to prevent any other person from disclosing confidential 
communications made for the purpose of diagnosis or treatment of his 
physical, mental, or emotional condition, including alcohol or drug 
addiction, among himself, a physician, psychotherapist, or chiropractor, 
and persons who are participating in the diagnosis or treatment under 
the direction of the physician, psychotherapist or chiropractor, includ- 
ing members of the patient's family. 

(c) Who May Claim the Privilege. The privilege may be claimed by the 
patient, his guardian or conservator, or the personal representative of a 
deceased patient. The person who was the physician, psychotherapist, 
or chiropractor at the time of the communication is presumed to have 
authority to claim the privilege but only on behalf of the patient. 

(d) Exceptions: 

(1) Proceedings for Hospitalization. There is no privilege under this 
rule for communications relevant to an issue in proceedings to hospi- 
talize the patient for mental illness, if the psychotherapist in the course 
of diagnosis or treatment has determined that the patient is in need of 
hospitalization. 

(2) Examination by Order of Court. If the court orders an examination 
of the physical, mental, or emotional condition of a patient, whether a 
party or a witness, communications made in the course thereof are not 
privileged under this rule with respect to the particular purpose for 
which the examination is ordered unless the court orders otherwise. 

(3) Condition an Element of Claim or Defense. There is no privilege 
under this rule as to a communication relevant to an issue of the 
physical, mental, or emotional condition of the patient in any proceed- 
ing in which he relies upon the condition as an element of his claim or 
defense, or, after the patient's death, in any proceeding in which any 
party relies upon the condition as an element of his claim or defense. 

Rule 504. Husband- wife privilege. — (a) Definition. A communi- 
cation is confidential if it is made privately by any person to his or her 
spouse and is not intended for disclosure to any other person. 

(b) General Rule of Privilege. An accused in a criminal proceeding 
has a privilege to prevent his spouse from testifying as to any confiden- 
tial communication between the accused and the spouse. 

(c) Who May Claim the Privilege. The privilege may be claimed by the 
accused or by the spouse on behalf of the accused. The authority of the 
spouse to do so is presumed. 

(d) Exceptions. There is no privilege under this rule in a proceeding in 
which one spouse is charged with a crime against the person or property 
of (1) the other, (2) a child of either, (3) a person residing in the 
household of either, or (4) a third person committed in the course of 
committing a crime against any of them. 
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Rule 505. Religious privilege. — (a) Definitions. As used in this 
rule: 

(1) A "clergyman" is a minister, priest, rabbi, accredited Christian 
Science practitioner, or other similar functionary of a religious organi- 
zation, or an individual reasonably believed so to be by the person 
consulting him. 

(2) A communication is "confidential" if made privately and not 
intended for further disclosure except to other persons present in 
furtherance of the purpose of the communication. 

(b) General Rule of Privilege. A person has a privilege to refuse to 
disclose and to prevent another from disclosing a confidential commu- 
nication by the person to a clergyman in his professional character as 
spiritual adviser. 

(c) Who May Claim the Privilege. The privilege may be claimed by the 
person, by his guardian or conservator, or by his personal representa- 
tive if he is deceased. The person who was the clergyman at the time of 
the communication is presumed to have authority to claim the privilege 
but only on behalf of the communicant. 

Rule 506. Political vote. — (a) General Rule of Privilege. Every 
person has a privilege to refuse to disclose the tenor of his vote at a 
political election conducted by secret ballot. 

(b) Exceptions. This privilege does not apply if the court finds that the 
vote was cast illegally or determines that the disclosure should be 
compelled pursuant to the election laws of the state. 

Rule 507. Trade secrets. — A person has a privilege, which may be 
claimed by him or his agent or employee, to refuse to disclose and to 
prevent other persons from disclosing a trade secret owned by him, if 
the allowance of the privilege will not tend to conceal fraud or otherwise 
work injustice. If disclosure is directed, the court shall take such 
protective measures as the interest of the holder of the privilege and of 
the parties and the interests of justice require. 

Rule 508. Secrets of state and other official information — 
Governmental privileges. — (a) If the law of the United States 
creates a governmental privilege that the courts of this state must 
recognize under the Constitution of the United States, the privilege 
may be claimed as provided by the law of the United States. 

(b) No other governmental privilege is recognized except as created 
by the constitution or statutes of this state. 

(c) Effect of Sustaining Claim. If a claim of governmental privilege is 
sustained and it appears that a party is thereby deprived of material 
evidence, the court shall make any further orders the interests of 
justice require, including striking the testimony of a witness, declaring 
a mistrial, finding upon an issue as to which the evidence is relevant, or 
dismissing the action. 

Rule 509. Identity of informer. — (a) Rule of Privilege. The 
United States or a state or subdivision thereof has a privilege to refuse 
to disclose the identity of a person who has furnished information 
relating to or assisting in an investigation of a possible violation of a 
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law to a law enforcement officer or member of a legislative committee or 
its staff conducting an investigation. 

(b) Who May Claim. The privilege may be claimed by an appropriate 
representative of the public entity to which the information was 
furnished. 

(c) Exceptions: 

(1) Voluntary Disclosure; Informer a Witness. No privilege exists 
under this rule if the identity of the informer or his interest in the 
subject matter of his communication has been disclosed to those who 
would have cause to resent the communication by a holder of the 
privilege or by the informer's own action, or if the informer appears as 
a witness for the government. 

(2) Testimony on Relevant Issue. If it appears in the case that an 
informer may be able to give testimony relevant to any issue in a 
criminal case or to a fair determination of a material issue on the merits 
in a civil case to which a public entity is a party, and the informed public 
entity invokes the privilege, the court shall give the public entity an 
opportunity to show in camera facts relevant to determining whether 
the informer can, in fact, supply that testimony. The showing will 
ordinarily be in the form of affidavits, but the court may direct that 
testimony be taken if it finds that the matter cannot be resolved 
satisfactorily upon affidavit. If the court finds there is a reasonable 
probability that the informer can give the testimony, and the public 
entity elects not to disclose his identity, in criminal cases the court on 
motion of the defendant or on its own motion shall grant appropriate 
relief, which may include one (1) or more of the following: requiring the 
prosecuting attorney to comply, granting the defendant additional time 
or a continuance, relieving the defendant from making disclosures 
otherwise required of him, prohibiting the prosecuting attorney from 
introducing specified evidence, and dismissing charges. In civil cases, 
the court may make any order the interests of justice require. Evidence 
submitted to the court shall be sealed and preserved to be made 
available to the appellate court in the event of an appeal, and the 
contents shall not otherwise be revealed without consent of the in- 
formed public entity. All counsel and parties are permitted to be present 
at every stage of proceedings under this subdivision except a showing in 
camera at which no counsel or party shall be permitted to be present. 

Rule 510. Waiver of privilege by voluntary disclosure. — A 
person upon whom these rules confer a privilege against disclosure 
waives the privilege if he or his predecessor while holder of the privilege 
voluntarily discloses or consents to disclosure of any significant part of 
the privileged matter. This rule does not apply if the disclosure itself is 
privileged. 

Rule 511. Privileged matter disclosed under compulsion or 
without opportunity to claim privilege. — A claim of privilege is 
not defeated by a disclosure which was (1) compelled erroneously or (2) 
made without opportunity to claim the privilege. 

Rule 512. Comment upon or inference from claim of privilege 
— Instruction. — (a) Comment or Inference Not Permitted. The claim of 
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a privilege, whether in the present proceeding or upon a prior occasion, 
is not a proper subject of comment by judge or counsel. No inference 
may be drawn therefrom. 

(b) Claiming Privilege Without Knowledge of Jury. In jury cases, 
proceedings shall be conducted, to the extent practicable, so as to 
facilitate the making of claims of privilege without the knowledge of the 
jury. 

(c) Jury Instruction. Upon request, any party against whom the jury 
might draw an adverse inference from a claim or privilege is entitled to 
an instruction that no inference may be drawn therefrom. 

ARTICLE VI 
Witnesses 

Rule 601. General rule of competency. — Every person is com- 
petent to be a witness except as otherwise provided in these rules. 

Rule 602. Lack of personal knowledge. — A witness may not 
testify to a matter unless evidence is introduced sufficient to support a 
finding that he has personal knowledge of the matter. Evidence to prove 
personal knowledge may, but need not, consist of the testimony of the 
witness himself. This rule is subject to the provisions of Rule 703, 
relating to opinion testimony by expert witnesses. 

Rule 603. Oath or affirmation. — Before testifying, every witness 
shall be required to declare that he will testify truthfully, by oath or 
affirmation administered in a form calculated to awaken his conscience 
and impress his mind with his duty to do so. 

Rule 604. Interpreters. — An interpreter is subject to the provi- 
sions of these rules relating to qualification as an expert and the 
administration of an oath or affirmation that he will make a true 
translation. 

Rule 605. Competency of judge as witness. — The judge presid- 
ing at the trial may not testify in that trial as a witness. No objection 
need be made in order to preserve the point. 

Rule 606. Competency of juror as witness. — (a) At the Trial. A 
member of the jury may not testify as a witness before that jury in the 
trial of the case in which he is sitting as a juror. If he is called so to 
testify, the opposing party shall be afforded an opportunity to object out 
of the presence of the jury. 

(b) Inquiry into Validity of Verdict or Indictment. Upon an inquiry into 
the validity of a verdict or indictment, a juror may not testify as to any 
matter or statement occurring during the course of the jury's delibera- 
tions or to the effect of anything upon his or any other juror's mind or 
emotions as influencing him to assent to or dissent from the verdict or 
indictment or concerning his mental processes in connection therewith, 
nor may his affidavit or evidence of any statement by him concerning a 
matter about which he would be precluded from testifying be received, 
but a juror may testify on the questions whether extraneous prejudicial 
information was improperly brought to the jury's attention or whether 
any outside influence was improperly brought to bear upon any juror. 
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Rule 607. Who may impeach. — The credibility of a witness may 
be attacked by any party, including the party calling him. 
Rule 608. Evidence of character and conduct of witness. — (a) 

Opinion and Reputation Evidence of Character. The credibility of a 
witness may be attacked or supported by evidence in the form of opinion 
or reputation, but subject to these limitations: (1) the evidence may 
refer only to character for truthfulness or untruthfulness, and (2) 
evidence of truthful character is admissible only after the character of 
the witness for truthfulness has been attacked by opinion or reputation 
evidence or otherwise. 

(b) Specific Instances of Conduct. Specific instances of the conduct of 
a witness, for the purpose of attacking or supporting his credibility, 
other than conviction of crime as provided in Rule 609, may not be 
proved by extrinsic evidence. They may, however, in the discretion of 
the court, if probative of truthfulness or untruthfulness, be inquired 
into on cross-examination of the witness (1) concerning his character for 
truthfulness or untruthfulness, or (2) concerning the character for 
truthfulness or untruthfulness of another witness as to which character 
the witness being cross-examined has testified. 

The giving of testimony, whether by an accused or by any other 
witness, does not operate as a waiver of his privilege against self- 
incrimination when examined with respect to matters which relate only 
to credibility. 

Rule 609. Impeachment by evidence of conviction of crime. — 
(a) General Rule. For the purpose of attacking the credibility of a 
witness, evidence that he has been convicted of a crime shall be 
admitted but only if the crime (1) was punishable by death or impris- 
onment in excess of one (1) year under the law under which he was 
convicted, and the court determines that the probative value of admit- 
ting this evidence outweighs its prejudicial effect to a party or a 
witness, or (2) involved dishonesty or false statement, regardless of the 
punishment. 

(b) Time Limit. Evidence of a conviction under this rule is not 
admissible if a period of more than ten (10) years has elapsed since the 
date of the conviction or of the release of the witness from the 
confinement imposed for that conviction, whichever is the later date. 

(c) Effect of Pardon, Annulment, or Certificate of Rehabilitation. 
Evidence of a conviction is not admissible under this rule if (1) the 
conviction has been the subject of a pardon, annulment, certificate of 
rehabilitation, or other equivalent procedure based on a finding of the 
rehabilitation of the person convicted, and that person has not been 
convicted of a subsequent crime which was punishable by death or 
imprisonment in excess of one (1) year, or (2) the conviction has been the 
subject of a pardon, annulment, or other equivalent procedure based on 
a finding of innocence. 

(d) Juvenile Adjudications. Evidence of juvenile adjudications is gen- 
erally not admissible under this rule. Except as otherwise provided by 
statute, however, the court may in a criminal case allow evidence of a 
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juvenile adjudication of a witness other than the accused if conviction of 
the offense would be admissible to attack the credibility of an adult and 
the court is satisfied that admission in evidence is necessary for a fair 
determination of the issue of guilt or innocence. 

(e) Pendency of Appeal. The pendency of an appeal therefrom does not 
render evidence of a conviction inadmissible. Evidence of the pendency 
of an appeal is admissible. 

Rule 610. Religious beliefs or opinions. — Evidence of the beliefs 
or opinions of a witness on matters of religion is not admissible for the 
purpose of showing that by reason of their nature his credibility is 
impaired or enhanced. 

Rule 611. Mode and order of interrogation and presentation. 
— (a) Control by Court. The court shall exercise reasonable control over 
the mode and order of interrogating witnesses and presenting evidence 
so as to (1) make the interrogation and presentation effective for the 
ascertainment of the truth, (2) avoid needless consumption of time, and 
(3) protect witnesses from harassment or undue embarrassment. 

(b) Scope of Cross-Examination. Cross-examination should be limited 
to the subject matter of the direct examination and matters affecting 
the credibility of the witness. The court may, in the exercise of 
discretion, permit inquiry into additional matters as if on direct 
examination. 

(c) Leading Questions. Leading questions should not be used on the 
direct examination of a witness except as may be necessary to develop 
his testimony. Ordinarily leading questions should be permitted on 
cross-examination. Whenever a party calls a hostile witness, an adverse 
party, or a witness identified with an adverse party, interrogation may 
be by leading questions. 

Rule 612. Writing or object used to refresh memory. — (a) 
While Testifying. If, while testifying, a witness uses a writing or object 
to refresh his memory, an adverse party is entitled to have the writing 
or object produced at the trial, hearing, or deposition in which the 
witness is testifying. 

(b) Before Testifying. If, before testifying, a witness uses a writing or 
object to refresh his memory for the purpose of testifying and the court 
in its discretion determines that the interests of justice so require, an 
adverse party is entitled to have the writing or object produced, if 
practicable, at the trial, hearing, or deposition in which the witness is 
testifying. 

(c) Terms and Conditions of Production and Use. A party entitled to 
have a writing or object produced under this rule is entitled to inspect 
it, to cross-examine the witness thereon, and to introduce in evidence 
those portions which relate to the testimony of the witness. If produc- 
tion of the writing or object at the trial, hearing, or deposition is 
impracticable, the court may order it made available for inspection. If it 
is claimed that the writing or object contains matters not related to the 
subject matter of the testimony, the court shall examine the writing or 
object in camera, excise any portions not so related, and order delivery 
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of the remainder to the party entitled thereto. Any portion withheld 
over objections shall be preserved and made available to the appellate 
court in the event of an appeal. If a writing or object is not produced, 
made available for inspection, or delivered pursuant to order under this 
rule, the court shall make any order justice requires, but in criminal 
cases if the prosecution elects not to comply, the order shall be one 
striking the testimony or, if the court in its discretion determines that 
the interests of justice so require, declaring a mistrial. 

Rule 613. Prior statements of witness. — (a) Examining Witness 
Concerning Prior Statement. In examining a witness concerning a prior 
statement made by him, whether written or not, the statement need not 
be shown nor its contents disclosed to him at that time, but on request 
the same shall be shown or disclosed to opposing counsel. 

(b) Extrinsic Evidence of Prior Inconsistent Statement of Witness. 
Extrinsic evidence of a prior inconsistent statement by a witness is not 
admissible unless the witness is afforded an opportunity to explain or 
deny the same and the opposite party is afforded an opportunity to 
explain or deny the same and the opposite party is afforded an 
opportunity to interrogate him thereon, or the interests of justice 
otherwise require. This provision does not apply to admissions of a 
party-opponent as defined in Rule 801(d)(2). 

Rule 614. Calling and interrogation of witnesses by court, — 
(a) Calling by Court. The court, at the suggestion of a party or on its own 
motion, may call witnesses, and all parties are entitled to cross- 
examine witnesses thus called. 

(b) Interrogation by Court. The court may interrogate witnesses, 
whether called by itself or by a party. 

(c) Objections. Objections to the calling of witnesses by court or to 
interrogation by it may be made at the time or at the next available 
opportunity when the jury is not present. 

Rule 615. Exclusion of witnesses. — At the request of a party the 
court shall order witnesses excluded so that they cannot hear the 
testimony of other witnesses, and it may make the order of its own 
motion. This rule does not authorize exclusion of (1) a party who is a 
natural person, or (2) an officer or employee of a party that is not a 
natural person designated as its representative by its attorney, or (3) a 
person whose presence is shown by a party to be essential to the 
presentation of his cause. 

Rule 616. Right of victim to be present at hearing. — Notwith- 
standing any provision to the contrary, in any criminal prosecution, the 
victim of a crime and in the event that the victim of a crime is a minor 
child under eighteen (18) years of age, that minor victim's parents, 
guardian, custodian or other person with custody of the alleged minor 
victim shall have the right to be present during any hearing, deposition, 
or trial of the offense. 
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ARTICLE VII 

Opinions and Expert Testimony 

Rule 701. Opinion testimony by lay witnesses. — If the witness 
is not testifying as an expert, his testimony in the form of opinions or 
inferences is limited to those opinions or inferences which are: 

(1) Rationally based on the perception of the witness; and 

(2) Helpful to a clear understanding of his testimony or the determi- 
nation of a fact in issue. 

Rule 702. Testimony by experts. — If scientific, technical, or other 
specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education may testify 
thereto in the form of an opinion or otherwise. 

Rule 703. Basis of opinion testimony by experts. — The facts or 
data in the particular case upon which an expert bases an opinion or 
inference may be those perceived by or made known to him at or before 
the hearing. If of a type reasonably relied upon by experts in the 
particular field in forming opinions or inferences upon the subject, the 
facts or data need not be admissible in evidence. 

Rule 704. Opinion on ultimate issue. — Testimony in the form of 
an opinion or inference otherwise admissible is not objectionable 
because it embraces an ultimate issue to be decided by the trier of fact. 

Rule 705. Disclosure of facts or data underlying expert opin- 
ion. — The expert may testify in terms of opinion or inference and give 
his reasons therefor without prior disclosure of the underlying facts or 
data, unless the court requires otherwise. The expert may in any event 
be required to disclose the underlying facts or data on cross-examina- 
tion. 

Rule 706. Court appointed experts. — (a) Appointment. The court, 
on motion of any party or its own motion, may enter an order to show 
cause why expert witnesses should not be appointed and may request 
the parties to submit nominations. The court may appoint any expert 
witnesses of its own selection. An expert witness shall not be appointed 
by the court unless he consents to act. A witness so appointed shall be 
informed of his duties by the court in writing, a copy of which shall be 
filed with the clerk, or at a conference in which the parties shall have 
opportunity to participate. A witness so appointed shall advise the 
parties of his findings, if any; his deposition may be taken by any party; 
and he may be called to testify by the court or any party. He shall be 
subject to cross-examination by each party, including a party calling 
him as a witness. 

(b) Compensation. Expert witnesses so appointed are entitled to 
reasonable compensation in whatever sum the court may allow. The 
compensation thus fixed is payable from funds which may be provided 
by law in criminal cases and civil actions and proceedings involving just 
compensation for the taking of property. In other civil actions and 
proceedings the compensation shall be paid by the parties in such 
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proportion and at such time as the court directs, and thereafter charged 
in like manner as other costs. 

(c) Disclosure of Appointment. In the exercise of its discretion, the 
court may authorize disclosure to the jury of the fact that the court 
appointed the expert witness. 

(d) Parties' Experts of Own Selection. Nothing in this rule limits the 
parties in calling expert witnesses of their own selection. 

ARTICLE VIII 

Hearsay 

Rule 801. Definitions. — The following definitions apply under this 
article: 

(a) Statement. A "statement" is: 

(1) An oral or written assertion; or 

(2) Nonverbal conduct of a person, if it is intended by him as an 
assertion. 

(b) Declarant. A "declarant" is a person who makes a statement. 

(c) Hearsay. "Hearsay" is a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evidence to 
prove the truth of the matter asserted. 

(d) Statements Which Are Not Hearsay. A statement is not hearsay if: 

(1) Prior Statement by Witness. The declarant testifies at the trial or 
hearing and is subject to cross-examination concerning the statement, 
and the statement is (i) inconsistent with his testimony and, if offered 
in a criminal proceeding, was given under oath and subject to the 
penalty of perjury at a trial, hearing, or other proceeding, or in a 
disposition, or (ii) consistent with his testimony and is offered to rebut 
an express or implied charge against him of recent fabrication or 
improper influence or motive. 

(2) Admission by Party-Opponent. The statement is offered against a 
party and is (i) his own statement, in either his individual or a 
representative capacity, (ii) a statement of which he has manifested his 
adoption or belief in its truth, (iii) a statement by a person authorized 
by him to make a statement concerning the subject, (iv) a statement by 
his agent or servant concerning a matter within the scope of his agency 
or employment, made during the existence of the relationship, or (v) a 
statement by a coconspirator of a party during the course and in 
furtherance of the conspiracy. 

Rule 802. Hearsay rule. — Hearsay is not admissible except as 
provided by law or by these rules. 

Rule 803. Hearsay exceptions — Availability of declarant 
immaterial. — The following are not excluded by the hearsay rule, 
even though the declarant is available as a witness: 

(1) Present Sense Impression. A statement describing or explaining an 
event or condition made while the declarant was perceiving the event or 
condition, or immediately thereafter. 
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(2) Excited Utterance. A statement relating to a startling event or 
condition made while the declarant was under the stress of excitement 
caused by the event or condition. 

(3) Then-existing Mental, Emotional, or Physical Condition. A state- 
ment of the declarant's then-existing state of mind, emotion, sensation, 
or physical condition, such as intent, plan, motive, design, mental 
feeling, pain, and bodily health, but not including a statement of 
memory or belief to prove the fact remembered or believed unless it 
relates to the execution, revocation, identification, or terms of declar- 
ant's will. 

(4) Statements for Purposes of Medical Diagnosis or Treatment. State- 
ments made for purposes of medical diagnosis or treatment and 
describing medical history, or past or present symptoms, pain, or 
sensation, or the inception or general character of the cause or external 
source thereof insofar as reasonably pertinent to diagnosis or treat- 
ment. 

(5) Recorded Recollection. A memorandum or record concerning a 
matter about which a witness once had knowledge but now has 
insufficient recollection to enable him to testify fully and accurately, 
shown to have been made or adopted by the witness when the matter 
was fresh in his memory and to reflect that knowledge correctly. If 
admitted, the memorandum or record may be read into evidence but 
may not itself be received as an exhibit unless offered by an adverse 
party. 

(6) Records of Regularly Conducted Business Activity. A memoran- 
dum, report, record, or data compilation, in any form, of acts, events, 
conditions, opinions, or diagnoses, made at or near the time by, or from 
information transmitted by, a person with knowledge, if kept in the 
course of a regularly conducted business activity, and if it was the 
regular practice of that business activity to make the memorandum, 
report, record, or data compilation, all as shown by the testimony of the 
custodian or other qualified witness, unless the source of information or 
the method or circumstances of preparation indicate lack of trustwor- 
thiness. The term "business" as used in this paragraph includes 
business, institution, association, profession, occupation, and calling of 
every kind, whether or not conducted for profit. 

(7) Absence of Entry in Records Kept in Accordance with the Provisions 
of Paragraph (6). Evidence that a matter is not included in the 
memoranda, reports, records, or data compilations, in any form, kept in 
accordance with the provisions of paragraph (6), to prove the 
nonoccurrence or nonexistence of the matter, if the matter was of a kind 
of which a memorandum, report, record, or data compilation was 
regularly made and preserved, unless the sources of information or 
other circumstances indicate lack of trustworthiness. 

(8) Public Records and Reports. To the extent not otherwise provided 
in this paragraph, records, reports, statements, or data compilations in 
any form of a public office or agency setting forth its regularly 
conducted and regularly recorded activities, or matters observed pur- 
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suant to duty imposed by law and as to which there was a duty to 
report, or factual findings resulting from an investigation made pursu- 
ant to authority granted by law. The following are not within this 
exception to the hearsay rule: (i) investigative reports by police and 
other law enforcement personnel; (ii) investigative reports prepared by 
or for a government, a public office, or an agency when offered by it in 
a case in which it is a party; (iii) factual findings offered by the 
government in criminal cases; (iv) factual findings resulting from 
special investigation of a particular complaint, case, or incident; and (v) 
any matter as to which the sources of information or other circum- 
stances indicate lack of trustworthiness. 

(9) Records of Vital Statistics. Records or data compilations, in any 
form, of birth, fetal deaths, deaths, or marriages, if the report thereof 
was made to a public office pursuant to requirements of law. 

(10) Absence of Public Records or Entry. To prove the absence of a 
record, report, statement, or data compilation, in any form, or the 
nonoccurrence or nonexistence of a matter of which a record, report, 
statement, or data compilation, in any form, was regularly made and 
preserved by a public office or agency, evidence in the form of a 
certification in accordance with Rule 902, or testimony, that diligent 
search failed to disclose the record, report, statement, or data compila- 
tion, or entry. 

(11) Records of Religious Organizations. Statements of births, mar- 
riages, divorces, death, legitimacy, ancestry, relationship by blood or 
marriage, or other similar facts of personal or family history, contained 
in a regularly kept record of a religious organization. 

(12) Marriage, Baptismal, and Similar Certificates. Statements of fact 
contained in a certificate that the maker performed a marriage or other 
ceremony or administered a sacrament, made by a clergyman, public 
official, or other person authorized by the rules or practices of a 
religious organization or by law to perform the act certified, and 
purporting to have been issued at the time of the act or within a 
reasonable time thereafter. 

(13) Family Records. Statements of fact concerning personal or family 
history contained in family Bibles, genealogies, charts, engravings on 
rings, inscriptions on family portraits, engravings on urns, crypts, or 
tombstones, or the like. 

(14) Records of Documents Affecting an Interest in Property. The 
record of a document purporting to establish or affect an interest in 
property, as proof of the content of the original recorded document and 
its execution and delivery by each person by whom it purports to have 
been executed, if the record is a record of a public office and applicable 
statute authorizes the recording of documents of that kind in that office. 

(15) Statements in Documents Affecting an Interest in Property. A 
statement contained in a document purporting to establish or affect an 
interest in property if the matter stated was relevant to the purpose of 
the document, unless dealings with the property since the document 
was made have been inconsistent with the truth of the statement or the 
purport of the document. 



16-41-101 PRACTICE, PROCEDURE, AND COURTS 284 

(16) Statements in Ancient Documents. Statements in a document in 
existence twenty years or more the authenticity of which is established. 

(17) Market Reports, Commercial Publications. Market quotations, 
tabulations, lists, directories, or other published compilations, gener- 
ally used and relied upon by the public or by persons in particular 
occupations. 

(18) Learned Treatises. To the extent called to the attention of an 
expert witness upon cross-examination or relied upon by him in direct 
examination, statements contained in published treatises, periodicals, 
or pamphlets on a subject of history, medicine, or other science or art, 
established as a reliable authority by testimony or admission of the 
witness or by other expert testimony or by judicial notice. If admitted, 
the statements may be read into evidence but may not be received as 
exhibits. 

(19) Reputation Concerning Personal or Family History. Reputation 
among members of his family by blood, adoption, or marriage, or among 
his associates, or in the community, concerning a person's birth, 
adoption, marriage, divorce, death, legitimacy, relationship by blood, 
adoption, or marriage, ancestry, or other similar fact of his personal or 
family history. 

(20) Reputation Concerning Boundaries or General History. Reputa- 
tion in a community, arising before the controversy, as to boundaries of 
or customs affecting lands in the community, and reputation as to 
events of general history important to the community or state or nation 
in which located. 

(21) Reputation as to Character. Reputation of a person's character 
among his associates or in the community. 

(22) Judgment of Previous Conviction. Evidence of a final judgment, 
entered after a trial or upon a plea of guilty, adjudging a person guilty 
of a crime punishable by death or imprisonment in excess of one (1) 
year, to prove any fact essential to sustain the judgment, but not 
including, when offered by the state in a criminal prosecution for 
purposes other than impeachment, judgments against persons other 
than the accused. The pendency of an appeal may be shown but does not 
affect admissibility. 

(23) Judgment as to Personal, Family, or General History, or Bound- 
aries. Judgments as proof of matters of personal, family, or general 
history, or boundaries, essential to the judgment, if the same would be 
provable by evidence of reputation. 

(24) Other Exceptions. A statement not specifically covered by any of 
the foregoing exceptions but having equivalent circumstantial guaran- 
tees of trustworthiness, if the court determines that (i) the statement is 
offered as evidence of a material fact; (ii) the statement is more 
probative on the point for which it is offered than any other evidence 
which the proponent can procure through reasonable efforts; and (iii) 
the general purposes of these rules and the interest of justice will best 
be served by admission of the statement into evidence. However, a 
statement may not be admitted under this exception unless the 
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proponent of it makes known to the adverse party sufficiently in 
advance to provide the adverse party with a fair opportunity to prepare 
to meet it, his intention to offer the statement and the particulars of it, 
including the name and address of the declarant. 

(25) A statement made by a child under ten (10) years of age 
concerning any act or offense against that child involving sexual 
offenses, child abuse, or incest is admissible in any criminal proceeding 
in a court of this state, provided: 

1. The court finds, in a hearing conducted outside the presence of the 
jury, that the statement offered possesses a reasonable likelihood of 
trustworthiness using the following criteria: 

a. the spontaneity and consistency of repetition of the statement 
by the child; 

b. the mental state of the child; 

c. the child's use of terminology unexpected of a child of similar 
age; 

d. the lack of a motive by the child to fabricate the statement. 

2. Before the hearsay testimony is admitted by the court and without 
regard to the determination of competency, the court will examine the 
child on the record in camera. This examination shall be considered 
along with the criteria set forth in subdivisions (25)1. a.- d. as to the 
admissibility of the hearsay statements. The court shall not require this 
examination nor shall it require the attendance of the child at the 
hearing if the court determines the examination and attendance will be 
against the best interest of the child. 

3. The proponent of the statement shall give the adverse party 
reasonable notice of his intention to offer the statement and the 
particulars of the statement. 

4. This section shall not be construed to limit the admission of an 
offered statement under any other hearsay exception or applicable rule 
of evidence. 

Rule 804. Hearsay exceptions — Declarant unavailable. — (a) 
Definition of Unavailability. "Unavailability as a witness" includes 
situations in which the declarant: 

(1) Is exempted by ruling of the court on the ground of privilege from 
testifying concerning the subject matter of his statement; 

(2) Persists in refusing to testify concerning the subject matter of his 
statement despite an order of the court to do so; 

(3) Testifies to a lack of memory of the subject matter of his 
statement; 

(4) Is unable to be present or to testify at the hearing because of 
death or then-existing physical or mental illness or infirmity; or 

(5) Is absent from the hearing and the proponent of his statement 
has been unable to procure his attendance, or in the case of a hearsay 
exception under subdivision (b)(2), (3), or (4), bis attendance or testi- 
mony, by process or other reasonable means. 

A declarant is not unavailable as a witness if his exemption, refusal, 
claim of lack of memory, inability, or absence is due to the procurement 
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or wrongdoing of the proponent of his statement for the purpose of 
preventing the witness from attending or testifying. 

(b) Hearsay Exceptions. The following are not excluded by the hearsay 
rule if the declarant is unavailable as a witness: 

(1) Former Testimony. Testimony given as a witness at another 
hearing of the same or a different proceeding, or in a deposition taken 
in compliance with law in the course of the same or another proceeding, 
if the party against whom the testimony is now offered, or, in a civil 
action or proceeding a predecessor in interest, had an opportunity and 
similar motive to develop the testimony by direct, cross, or redirect 
examination. 

(2) Statement Under Belief of Impending Death. A statement made by 
a declarant while believing that his death was imminent, concerning 
the cause or circumstances of what he believed to be his impending 
death. 

(3) Statement Against Interest. A statement which was at the time of 
its making so far contrary to the declarant's pecuniary or proprietary 
interest, or so far tended to subject him to civil or criminal liability or 
to render invalid a claim by him against another or to make him an 
object of hatred, ridicule, or disgrace, that a reasonable man in his 
position would not have made the statement unless he believed it to be 
true. A statement tending to expose the declarant to criminal liability 
and offered to exculpate the accused is not admissible unless corrobo- 
rating circumstances clearly indicate the trustworthiness of the state- 
ment. A statement or confession offered against the accused in a 
criminal case, made by a codefendant or other person implicating both 
himself and the accused, is not within this exception. 

(4) Statement of Personal or Family History, (i) A statement concern- 
ing the declarant's own birth, adoption, marriage, divorce, legitimacy, 
relationship by blood, adoption, marriage, ancestry, or other similar fact 
of personal or family history, even though declarant had no means of 
acquiring personal knowledge of the matter stated; or (ii) a statement 
concerning the foregoing matters and death also, of another person, if 
the declarant was related to the other by blood, adoption, or marriage 
or was so intimately associated with the other's family as to be likely to 
have accurate information concerning the matter declared. 

(5) Other Exceptions. A statement not specifically covered by any of 
the foregoing exceptions but having equivalent circumstantial guaran- 
tees of trustworthiness, if the court determines that (i) the statement is 
offered as evidence of a material fact; (ii) the statement is more 
probative on the point for which it is offered than any other evidence 
which the proponent can procure through reasonable efforts; and (hi) 
the general purposes of these rules and the interests of justice will best 
be served by admission of the statements into evidence. However, a 
statement may not be admitted under this exception unless the 
proponent of it makes known to the adverse party sufficiently in 
advance to provide the adverse party with a fair opportunity to prepare 
to meet it, his intention to offer the statement and the particulars of it, 
including the name and address of the declarant. 
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Rule 805. Hearsay within hearsay. — Hearsay included within 
hearsay is not excluded under the hearsay rule if each part of the 
combined statements conforms with an exception to the hearsay rule 
provided in these rules. 

Rule 806. Attacking and supporting credibility of declarant. 
— If a hearsay statement, or a statement denned in Rule 801(d) (2) (iii), 
(iv), or (v), has been admitted in evidence, the credibility of the 
declarant may be attacked, and if attacked may be supported, by any 
evidence which would be admissible for those purposes if declarant had 
testified as a witness. Evidence of a statement or conduct by the 
declarant at any time, inconsistent with his hearsay statement, is not 
subject to any requirement that he may have been afforded an oppor- 
tunity to deny or explain. If the party against whom a hearsay 
statement has been admitted calls the declarant as a witness, the party 
is entitled to examine him on the statement as if under cross-examina- 
tion. 

ARTICLE IX 
Authentication and Identification 

Rule 901. Requirement of authentication or identification. — 

(a) General Provision. The requirement of authentication or identifica- 
tion as a condition precedent to admissibility is satisfied by evidence 
sufficient to support a finding that the matter in question is what its 
proponent claims. 

(b) Illustrations. By way of illustration only, and not by way of 
limitation, the following are examples of authentication or identifica- 
tion conforming with the requirements of this rule: 

(1) Testimony of Witness with Knowledge. Testimony of a witness 
with knowledge that a matter is what it is claimed to be. 

(2) Nonexpert Opinion on Handwriting. Nonexpert opinion as to the 
genuineness of handwriting, based upon familiarity not acquired for 
purposes of the litigation. 

(3) Comparison by Trier or Expert Witness. Comparison by the trier 
of fact or by expert witnesses with specimens which have been 
authenticated. 

(4) Distinctive Characteristics and the Like. Appearance, contents, 
substance, internal patterns, or other distinctive characteristics, 
taken in conjunction with circumstances. 

(5) Voice Identification. Identification of a voice, whether heard 
firsthand or through mechanical or electronic transmission or record- 
ing, by opinion based upon hearing the voice at any time under 
circumstances connecting it with the alleged speaker. 

(6) Telephone Conversations. Telephone conversations, by evidence 
that a call was made to the number assigned at the time by the 
telephone company to a particular person or business, if (i) in the case 
of a person, circumstances, including self-identification, show the 
person answering to be the one called, or (ii) in the case of a business, 
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the call was made to a place of business and the conversation related 
to business reasonably transacted over the telephone. 

(7) Public Records or Reports. Evidence that a writing authorized 
by law to be recorded or filed and in fact recorded or filed in a public 
office, or a purported public record, report, statement, or data 
compilation, in any form, is from the public office where items of this 
nature are kept. 

(8) Ancient Documents or Data Compilation. Evidence that a docu- 
ment or data compilation, in any form, (i) is in such condition as to 
create no suspicion concerning its authenticity, (ii) was in a place 
where it, if authentic, would likely be, and (iii) has been in existence 
twenty (20) years or more at the time it is offered. 

(9) Process or System. Evidence describing a process or system 
used to produce a result and showing that the process or system 
produces an accurate result. 

(10) Methods Provided by Statute or Rule. Any method of authen- 
tication or identification provided by the Supreme Court of this state 
or by a statute or as provided in the Constitution of this state. 
Rule 902. Self-authentication. — Extrinsic evidence of authentic- 
ity as a condition precedent to admissibility is not required with respect 
to the following: 

(1) Domestic Public Documents Under Seal. A document bearing a seal 
purporting to be that of the United States, or of any state, district, 
commonwealth, territory, or insular possession thereof, or the Panama 
Canal Zone, or the Trust Territory of the Pacific Islands, or of a political 
subdivision, department, officer, or agency thereof, and a signature 
purporting to be an attestation or execution. 

(2) Domestic Public Documents Not Under Seal. A document purport- 
ing to bear the signature in his official capacity of an officer or employee 
of any entity included in paragraph (1), having no seal, if a public officer 
having a seal and having official duties in the district political subdi- 
vision of the officer or employee certifies under seal or that the signer 
has the official capacity and that the signature is genuine. 

(3) Foreign Public Documents. A document purporting to be executed 
or attested in his official capacity by a person authorized by the laws of 
a foreign country to make the execution or attestation, and accompa- 
nied by a final certification as to the genuineness of the signature and 
official position (i) of the executing or attesting person, or (ii) of any 
foreign official whose certificate of genuineness of signature and official 
position relates to the execution or attestation or is in a chain of 
certificate of genuineness of signature and official position relating to 
the execution or attestation. A final certification may be made by a 
secretary of embassy or legation, consul general, consul, vice consul, or 
consular agent of the United States or a diplomatic or consular official 
of the foreign country assigned or accredited to the United States. If 
reasonable opportunity has been given to all parties to investigate the 
authenticity and accuracy of official documents, the court may for good 
cause shown order that they be treated as presumptively authentic 
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without final certification or permit them to be evidenced by an attested 
summary with or without final certification. 

(4) Certified Copies of Public Records. A copy of an official record or 
report or entry therein, or of a document authorized by law to be 
recorded or filed and actually recorded or filed in a public office, 
including data compilations in any form, certified as correct by the 
custodian or other person authorized to make the certification, by 
certificate complying with paragraph (1), (2), or (3), or complying with 
any law of the United States or of this state. 

(5) Official Publications. Books, pamphlets, or other publications 
issued by public authority. 

(6) Newspapers and Periodicals. Printed material purporting to be 
newspapers or periodicals. 

(7) Trade Inscriptions and the Like. Inscriptions, signs, tags, or labels 
purporting to have been affixed in the course of business and indicating 
ownership, control, or origin. 

(8) Acknowledged Documents. Documents accompanied by a certifi- 
cate of acknowledgement executed in the manner provided by law by a 
notary public or other officer authorized by law to take acknowledg- 
ments. 

(9) Commercial Paper and Related Documents. Commercial paper, 
signatures thereon, and documents relating thereto to the extent 
provided by general commercial law. 

(10) Presumptions Created by Law. Any signature, document, or other 
matter declared by any law of the United States or of this state, to be 
presumptively or prima facie genuine or authentic. 

Rule 903. Subscribing witness' testimony unnecessary. — The 
testimony of a subscribing witness is not necessary to authenticate a 
writing unless required by the laws of the jurisdiction whose laws 
govern the validity of the writing. 

ARTICLE X 

Contents of Writings, Recordings, and Photographs 

Rule 1001. Definitions. — For purposes of this article the following 
definitions are applicable: 

(1) Writings and Recordings. "Writings" and "recordings" consist of 
letters, words, sounds, or numbers, or their equivalent, set down by 
handwriting, typewriting, printing, photostating, photographing, mag- 
netic impulse, mechanical or electronic recording, optical disk imaging, 
or other form of data compilation. 

(2) Photographs. "Photographs" include still photographs, X-ray 
films, videotapes, and motion pictures. 

(3) Original. An "original" of a writing or recording is the writing or 
recording itself or any counterpart intended to have the same effect by 
a person executing or issuing it. An "original" of a photograph includes 
the negative or any print therefrom. If data are stored in a computer or 
similar device, any printout or other output readable by sight, shown to 
reflect the data accurately, is an "original." 
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(4) Duplicate. A "duplicate" is a counterpart produced by the same 
impression as the original, or from the same matrix, or by means of 
photography, including enlargements and miniatures, or by mechanical 
or electronic re-recording, or by chemical reproduction, or by an optical 
disk imaging system, or by other equivalent techniques which accu- 
rately reproduce the original. 

Rule 1002. Requirement of original. — To prove the content of a 
writing, recording, or photograph, the original writing, recording, or 
photograph is required, except as otherwise provided in these rules or 
by rules adopted by the Supreme Court of this state or by statute. 

Rule 1003. Admissibility of duplicates. — A duplicate is admis- 
sible to the same extent as an original unless (1) a genuine question is 
raised as to the authenticity or continuing effectiveness of the original 
or (2) in the circumstances it would be unfair to admit the duplicate in 
lieu of the original. 

Rule 1004. Admissibility of other evidence of contents. — The 
original is not required, and other evidence of the contents of a writing, 
recording, or photograph is admissible if: 

(1) Originals Lost or Destroyed. All originals are lost or have been 
destroyed, unless the proponent lost or destroyed them in bad faith; 

(2) Original Not Obtainable. No original can be obtained by any 
available judicial process or procedure; 

(3) Original in Possession of Opponent. At a time when an original was 
under the control of the party against whom offered, he was put on 
notice, by the pleadings or otherwise, that the contents would be a 
subject of proof at the hearing; and he does not produce the original at 
the hearing; or 

(4) Collateral Matters. The writing, recording, or photograph is not 
closely related to a controlling issue. 

Rule 1005. Public records. — The contents of an official record, or 
of a document authorized to be recorded or filed and actually recorded 
or filed, including data compilations in any form, if otherwise admissi- 
ble, may be proved by copy, certified as correct in accordance with Rule 
902 or testified to be correct by a witness who has compared it with the 
original. If a copy complying with the foregoing cannot be obtained by 
the exercise of reasonable diligence, other evidence of the contents may 
be admitted. 

Rule 1006. Summaries. — The contents of voluminous writings, 
recordings, or photographs which cannot conveniently be examined in 
court may be presented in the form of a chart, summary, or calculation. 
The originals, or duplicates, shall be made available for examination or 
copying, or both, by other parties at a reasonable time and place. The 
court may order that they be produced in court. 

Rule 1007. Testimony or written admission of party. — Con- 
tents of writings, recordings, or photographs may be proved by the 
testimony or deposition of the party against whom offered or by his 
written admission, without accounting for the nonproduction of the 
original. 
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Rule 1008. Functions of court and jury. — Whenever the admis- 
sibility of other evidence of contents of writings, recordings, or photo- 
graphs under these rules depends upon the fulfillment of a condition of 
fact, the question whether the condition has been fulfilled is ordinarily 
for the court to determine in accordance with the provisions of Rule 104. 
However, when an issue is raised whether (1) the asserted writing ever 
existed, or (2) another writing, recording, or photograph produced at 
the trial is the original, or (3) other evidence of contents correctly 
reflects the contents, the issue is for the trier of fact to determine as in 
the case of other issues of fact. 

ARTICLE XI 
Miscellaneous Rules 

Rule 1101. Rules applicable. — (a) Except as otherwise provided 
in subdivision (b), these rules apply to all actions and proceedings in the 
courts of this state. 

(b) Rules Inapplicable. The rules other than those with respect to 
privileges do not apply in the following situations: 

(1) Preliminary Questions of Fact. The determination of questions 
of fact preliminary to admissibility of evidence when the issue is to be 
determined by the court under Rule 104(a). 

(2) Grand Jury. Proceedings before grand juries. 

(3) Miscellaneous Proceedings. Proceedings for extradition or ren- 
dition; preliminary examination detention hearing in criminal cases; 
sentencing, or granting or revoking probation; issuance of warrants 
for arrest, criminal summonses, and search warrants; and proceed- 
ings with respect to release on bail or otherwise. 

(4) Contempt proceedings in which the court may act summarily. 
Rule 1102. Title. — These rules shall be known and may be cited as 

Uniform Rules of Evidence. 

History. Acts 1975 (Extended Sess. nam Order of the Supreme Court of Ar- 

1976), No. 1143, § 1; 1985, No. 405, § 1; kansas, dated May 11, 1992. The amend- 

1985, No. 462, § 1; reen. Acts 1987, No. ments to Rule 803(25) by Acts 1992 (1st 

876, § 1; A.S.A. 1947, § 28-1001; Acts Ex. Sess.), No. 66, § 1, and by the Per 

1991, No. 361, § 1; 1992 (1st Ex. Sess.), Curiam Order dated May 11, 1992 are not 

No. 66, § 1; 1997, No. 794, § 1. identical. 

A.C.R.C. Notes. Rule 503 of the Arkan- Publisher's Notes. For the Arkansas 

sas Rules of Evidence was also amended Rules of Evidence, including Evid. Rule 

by the Per Curiam Order of the Supreme 1001(4), see the Rules Volume. 

Court of Arkansas dated May 13, 1991, Amendments. The 1997 amendment 

and effective July 1, 1991. inserted "optical disk imaging" in Rule 

Rule 803(25) of the Arkansas Rules of 1001(1); and inserted "or by an optical 

Evidence has been amended by Per Cu- disk imaging system" in Rule 1001(4). 
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SECTION. 

16-42-101. Admissibility of evidence of 
victim's prior sexual con- 
duct. 

16-42-102. Presence of parent or custo- 



dian at proceedings involv- 
ing minor sexual assault 
victims. 



Effective Dates. Acts 1977, No. 197, 
§ 5: Feb. 18, 1977. Emergency clause pro- 
vided: "It has been found and is declared 
by the General Assembly of Arkansas that 
the introduction of opinion evidence, rep- 
utation evidence, and evidence of specific 
instances of the victim's prior sexual con- 
duct with the defendant or any other 
person, where such evidence does not di- 
rectly pertain to the prosecution upon 
which the act is based, and the absence of 
a pretrial hearing on the admissibility of 
this evidence, has kept many victims of 
sex crimes from testifying against their 
attackers, has obscured the facts in sexual 
assault cases to the extent that juries 
have often reached improper verdicts, and 
has greatly hampered the administration 
of criminal justice in Arkansas. Therefore, 
an emergency is hereby declared to exist, 
and this Act being necessary for the pres- 
ervation of the public peace, health, and 
safety shall take effect and be in force 
from the date of its approval." 



Acts 1985, No. 444, § 3: Mar. 20, 1985. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that young children who have 
been victims of sexual crimes suffer tre- 
mendous physical and mental trauma. 
Such trauma is compounded when the 
child must recount the crime in open court 
in unfamiliar surroundings. The General 
Assembly hereby finds that currently 
there is no provision in Arkansas law that 
authorizes the victim's parents or legal 
guardian be present in court during the 
examination and cross-examination of the 
child during the trial. Therefore, current 
law inadequately protects the mental 
well-being of the minors in this State and 
this Act is necessary to correct this prob- 
lem. Therefore, an emergency is hereby 
declared to exist and this Act, being nec- 
essary for the immediate preservation of 
the public peace, health and safety, shall 
be in full force and effect from and after its 
passage and approval." 



16-42-101. Admissibility of evidence of victim's prior sexual 
conduct. 

(a) As used in this section, unless the context otherwise requires, 
"sexual conduct" means deviate sexual activity, sexual contact, or 
sexual intercourse, as those terms are denned by § 5-14-101. 

(b) In any criminal prosecution under § 5-14-101 et seq. or § 5-26- 
202, or for criminal attempt to commit, criminal solicitation to commit, 
or criminal conspiracy to commit an offense defined in any of those 
sections, opinion evidence, reputation evidence, or evidence of specific 
instances of the victim's prior sexual conduct with the defendant or any 
other person, evidence of a victim's prior allegations of sexual conduct 
with the defendant or any other person, which allegations the victim 
asserts to be true, or evidence offered by the defendant concerning prior 
allegations of sexual conduct by the victim with the defendant or any 
other person if the victim denies making the allegations is not admis- 
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sible by the defendant, either through direct examination of any 
defense witness or through cross-examination of the victim or other 
prosecution witness, to attack the credibility of the victim, to prove 
consent or any other defense, or for any other purpose. 

(c) Notwithstanding the prohibition contained in subsection (b) of 
this section, evidence directly pertaining to the act upon which the 
prosecution is based or evidence of the victim's prior sexual conduct 
with the defendant or any other person may be admitted at the trial if 
the relevancy of the evidence is determined in the following manner: 

(1) A written motion shall be filed by the defendant with the court at 
any time prior to the time the defense rests stating that the defendant 
has an offer of relevant evidence prohibited by subsection (b) of this 
section and the purpose for which the evidence is believed relevant; 

(2)(A) A hearing on the motion shall be held in camera no later than 

three (3) days before the trial is scheduled to begin, or at such later 

time as the court may for good cause permit. 

(B) A written record shall be made of the in camera hearing and 
shall be furnished to the Arkansas Supreme Court on appeal. 

(C) If, following the hearing, the court determines that the offered 
proof is relevant to a fact in issue, and that its probative value 
outweighs its inflammatory or prejudicial nature, the court shall 
make a written order stating what evidence, if any, may be intro- 
duced by the defendant and the nature of the questions to be 
permitted in accordance with the applicable rules of evidence; and 
(3)(A) If the court determines that some or all of the offered proof is 
relevant to a fact in issue, the victim shall be told of the court's order 
and given the opportunity to consult in private with the prosecuting 
attorney. 

(B) If the prosecuting attorney is satisfied that the order substan- 
tially prejudices the prosecution of the case, an interlocutory appeal 
on behalf of the state may be taken in accordance with Rule 36.10 (a) 
and (c), Arkansas Rules of Criminal Procedure. 

(C) Further proceedings in the trial court shall be stayed pending 
determination of the appeal. However, a decision by the Arkansas 
Supreme Court sustaining in its entirety the order appealed shall not 
bar further proceedings against the defendant on the charge. 

(d) In the event the defendant has not filed a written motion or a 
written motion has been filed and the court has determined that the 
offered proof is not relevant to a fact in issue, any willful attempt by 
counsel or a defendant to make any reference to the evidence prohibited 
by subsection (b) of this section in the presence of the jury may subject 
counsel or a defendant to appropriate sanctions by the court. 

History. Acts 1977, No. 197, §§ 1-4; gations of sexual conduct ... if the victim 
1983, No. 889, § 1; A.S.A. 1947, §§ 41- denies making the allegations" in (b); sub- 
1810.1 — 41-1810.4; Acts 1993, No. 934, stituted "prohibited by subsection (b) of 
§§ 1-3; 1997, No. 970, § 1. this section" for "of the victim's prior sex- 
Amendments. The 1993 amendment ual conduct" in (c)(1); and substituted "ev- 
inserted "evidence of a victim's prior alle- idence prohibited by subsection (b) of this 
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section" for "victim's prior sexual conduct" 14-101 et seq. or § 5-26-202" for "§§ 5-14- 
in (d). 103 — 5-14-110" in (b). 

The 1997 amendment substituted "§ 5- 
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Analysis 

Constitutionality. 

— Ineffective assistance of counsel. 

In general. 

Construction. 

Purpose. 

Applicability. 

Admissibility. 

— Expert testimony. 

— Impeachment of non- victim witness. 

Consent. 

Cross-examination. 

Disclosure of defense. 

Discretion of court. 

Hearing. 

Interlocutory appeal. 

Motions by defendant. 

Objection untimely. 

Relevance. 

Sexual conduct. 

Constitutionality. 

The exception to the general exclusion- 
ary policy and the in camera hearing, 
under this section, provide the accused 
with a full and fair opportunity to confront 
his accuser. Marion v. State, 267 Ark. 345, 
590 S.W2d 288 (1979). 

This section does not deny the equal 
protection of the law, in that it restricts 
the defendant's freedom to introduce evi- 
dence with no similar restriction upon the ' 
prosecution, inasmuch as the prosecution 
is actually restricted by the principle that 
it cannot bolster its case by proving that 
the same defendant committed another 
rape, and since the classification made by 
this section is not arbitrary, being based 
upon permissible considerations of public 



policy. Dorn v. State, 267 Ark. 365, 590 
S.W2d 297 (1979); Burrow v. State, 301 
Ark. 222, 783 S.W.2d 52 (1990). 

— Ineffective Assistance of Counsel. 

Decision by defendant's attorney not to 
request a hearing under this section to 
explore the relevance of evidence of the 
victim's prior sexual conduct, may not, 
standing alone, be sufficient to establish 
ineffective assistance of counsel; however, 
when considered together with counsel's 
failure to call a witness who would have 
testified that the eleven-year-old victim 
had told her that she had fabricated the 
allegations, the court properly concluded 
that attorney's conduct fell below an ob- 
jective standard of competence. Wicoff v. 
State, 321 Ark. 97, 900 S.W2d 187 (1995). 

In General. 

This section prohibits evidence of the 
victim's prior sexual conduct unless, on 
written motion and hearing, relevancy of 
the proffered evidence is established and 
its probative value outweighs its prejudi- 
cial effect. Terrell v. State, 26 Ark. App. 8, 
759 S.W2d 46 (1988). 

This section broadly excludes evidence 
of specific instance of the victim's sexual 
conduct prior to the trial. Laughlin v. 
State, 316 Ark. 489, 872 S.W2d 848 
(1994). 

Construction. 

This section relates only to proof of the 
victim's prior "sexual conduct," as defined 
in this section, and posing in the nude for 
a photograph does not fall within that 
definition of sexual conduct. Bobo v. State, 
267 Ark. 1, 589 S.W2d 5 (1979). 
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The "prior" acts mentioned in this sec- 
tion do not refer to sexual acts occurring 
before the incident in question, but merely 
any sexual conduct by the victim. Flurry v. 
State, 290 Ark. 417, 720 S.W.2d 699 
(1986). 

This section excludes evidence of any 
kind about the victim's prior "sexual con- 
duct" and defines "sexual conduct" as de- 
viate sexual activity, sexual contact, or 
sexual intercourse. West v. State, 290 Ark. 
329, 722 S.W.2d 284 (1987). 

"Prior" sexual conduct includes all sex- 
ual behavior of the victim prior to the date 
of the trial. Slater v. State, 310 Ark. 73, 
832 S.W.2d 846 (1992). 

Purpose. 

Information regarding the sexual his- 
tory of a victim is usually totally irrele- 
vant to the charge of rape and this section 
was obviously designed to limit this type 
of examination and protect the victim 
from unnecessary humiliation. Duncan v. 
State, 263 Ark. 242, 565 S.W.2d 1 (1978). 

The primary purposes of this section 
were to protect the victim and encourage 
rape victims to participate in the prosecu- 
tion of their attackers. Brewer v. State, 
269 Ark. 185, 599 S.W.2d 141 (1980). 

This section is intended to shield vic- 
tims of rape or sexual abuse from the 
humiliation of having their personal con- 
duct, unrelated to the charges, paraded 
before the jury and the public, when such 
conduct is irrelevant to the defendant's 
guilt. Flurry v. State, 290 Ark. 417, 720 
S.W.2d 699 (1986); Gaines v. State, 313 
Ark. 561, 855 S.W.2d 956 (1993). 

The purpose of this section is to limit 
evidence of the victim's past sexual con- 
duct and to protect the victim from unnec- 
essary humiliation. Terrell v. State, 26 
Ark. App. 8, 759 S.W.2d 46 (1988). 

The purposes of this section is to protect 
the victim and encourage rape victims to 
participate in the prosecution of their at- 
tackers, and such purposes would be 
thwarted if defendants were allowed to 
present uncorroborated evidence that 
there had been prior consensual acts over 
the victim's denial that she had ever 
known her assailant before the incident. 
Graydon v. State, 329 Ark. 596, 953 
S.W.2d 45 (1997). 

Applicability. 

This section did not apply where prose- 
cutor elicited from victim testimony that 



she had been a virgin prior to the rape 
since this section relates to specific in- 
stances of the victim's prior sexual con- 
duct while prosecutor's question did not 
relate the victim's prior sexual conduct 
but to the lack thereof. Brewer v. State, 

269 Ark. 185, 599 S.W.2d 141 (1980). 
This section is not a total bar to evi- 
dence of a victim's sexual conduct but 
instead makes its admissibility discre- 
tionary with the trial judge pursuant to 
the procedures set out at subdivisions 
(c)(l-3). Gaines v. State, 313 Ark. 561, 855 
S.W.2d 956 (1993). 

In order to set in motion a relevancy 
decision by the trial court regarding prior 
sexual conduct, subdivision (c)(1) of this 
section requires that the defendant file a 
written motion with the court before rest- 
ing to the effect that the defendant desires 
to present evidence of the victim's past 
sexual activity. Laughlin v. State, 316 Ark. 
489, 872 S.W.2d 848 (1994). 

This section does not apply to a charge 
of violation of a minor. Donihoo v. State, 
325 Ark. 483, 931 S.W.2d 69 (1996). 

Subsection (b) of this section has no 
application to a prior inconsistent state- 
ment made by the victim as to the offense 
charged. Lindsey v. State, 54 Ark. App. 
266, 925 S.W.2d 441 (1996). 

Admissibility. 

Evidence properly held inadmissible. 
Duncan v. State, 263 Ark. 242, 565 S.W.2d 
1 (1978); Houston v. State, 266 Ark. 257, 
582 S.W.2d 958 (1979); Bobo v. State, 267 
Ark. 1, 589 S.W.2d 5 (1979); Hubbard v. 
State, 271 Ark. 937, 611 S.W.2d 526 
(1981); Boreck v. State, 272 Ark. 240, 613 
S.W.2d 96 (1981); Manees v. State, 274 
Ark. 69, 622 S.W.2d 166 (1981); Fields v. 
State, 281 Ark. 43, 661 S.W.2d 359 (1983); 
Lackey v. State, 283 Ark. 150, 671 S.W.2d 
757 (1984); Jackson v. State, 284 Ark. 478, 
683 S.W.2d 606 (1985). 

This section only excludes evidence of 
prior sexual conduct of the victim, and the 
defendant may testify at trial as to the 
actions of the prosecuting witness on the 
night of the alleged rape. Kemp v. State, 

270 Ark. 835, 606 S.W.2d 573 (1980). 
Evidence of prior consensual sexual 

conduct is inadmissible unless such prior 
sexual activities were with the accused, 
and, even in that event, the testimony is 
allowed only to show that consent may 
have been given since this section clearly 
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holds such evidence is inadmissible unless 
it meets certain tests outlined therein. 
Eskew v. State, 273 Ark. 490, 621 S.W.2d 
220 (1981); Gaines v. State, 313 Ark. 561, 
855 S.W.2d 956 (1993). 

Acts of prior consensual intercourse 
with the accused are admissible only to 
show that consent may have been given, 
and where consent is not at issue, because 
the defendant denies that the act ever 
occurred, the prior sexual conduct of the 
prosecutrix is not relevant. State v. Small, 
276 Ark. 26, 631 S.W.2d 616 (1982). 

The trial court did not err when it 
refused to allow the defendant to testify 
that he was told by his codefendant that 
the codefendant had had prior sexual re- 
lations with the alleged rape victim, since 
the testimony was not coming directly 
from the codefendant and was, therefore, 
inadmissible hearsay evidence. Watson v. 
State, 277 Ark. 197, 640 S.W.2d 447 
(1982). 

The trial court did not abuse its discre- 
tion in not allowing questioning of the 
victim about her prior sexual conduct, 
even where the physician stated that he 
found nonmotile sperm in her vagina and 
that sperm could remain motile for up to 
five days. Lackey v. State, 288 Ark. 225, 
703 S.W.2d 858 (1986). 

This section, on its face, does not deal 
with matters that may have occurred sub- 
sequent to the alleged offense, and 
therfore it was error to grant the state's 
motion in limine to preclude the defen- 
dant from offering or cross examining on 
the basis of the taped telephone conversa- 
tion between the victim and her step- 
mother that occurred several months after 
the alleged rape, which included some 
references to sexual conduct of the victim 
some time after the alleged rape. Flurry v. 
State, 18 Ark. App. 64, 711 S.W.2d 163 
(1986). 

While evidence of the victim's and de- 
fendant's past relationship should be ad- 
mitted into evidence, evidence of explicit 
sexual conduct that has no direct bearing 
on the events which occurred at the time 
of the alleged rape should be excluded. 
Terrell v. State, 26 Ark. App. 8, 759 S.W.2d 
46 (1988). 

Trial court did not abuse its discretion 
in allowing question regarding how old 
bruises were without reference to victim's 
prior sexual conduct. Harris v. State, 322 
Ark. 167, 907 S.W.2d 729 (1995). 



Court's decision to exclude from the 
evidence victim's allegations against her 
step-grandfather was not clearly errone- 
ous. Samples v. State, 50 Ark. App. 163, 
902 S.W.2d 257 (1995). 

The court properly excluded evidence 
that, four years before the incident at 
issue, the victim filed a rape charge 
against another person, but withdrew the 
charge one day after filing her report. 
Booker v. State, 334 Ark. 434, 976 S.W.2d 
918 (1998). 

— Expert Testimony. 

Where physician's testimony in a rape 
case embraced the ultimate issue of forced 
sex, but did not mandate a legal conclu- 
sion because the testimony did not ex- 
clude other causes for the victim's inju- 
ries, it was not inadmissible opinion 
testimony on the ultimate issue. Davlin v. 
State, 320 Ark. 624, 899 S.W2d 451 
(1995). 

—Impeachment of Non- Victim Wit- 
ness. 

Evidence of a sexual affair between the 
victim and a witness held inadmissible 
where defendant failed to show how evi- 
dence of the alleged sexual affair would 
impeach the witness' credibility. Davlin v. 
State, 320 Ark. 624, 899 S.W2d 451 
(1995). 

Consent. 

Acts of prior consensual conduct be- 
tween the victim and the accused are 
admissible only when consent is at issue; 
where the victim is younger than the age 
of consent at the time of the alleged con- 
duct, consent patently cannot be a de- 
fense. Drymon v. State, 316 Ark. 799, 875 
S.W2d 73 (1994). 

Prior acts of sexual conduct are not 
within themselves evidence of consent in a 
subsequent sexual act, unless there is 
additional evidence connecting the prior 
acts to the consent alleged in the subse- 
quent act. Graydon v. State, 329 Ark. 596, 
953 S.W2d 45 (1997). 

The court properly ruled that the al- 
leged victim's subsequent consensual sex 
with one of the defendants was relevant 
and probative on the consent issue to be 
raised at the trial of the defendants. State 
v. Babbs, 334 Ark. 105, 971 S.W2d 774 
(1998). 

Cross-Examination. 

The court correctly limited the scope of 
prosecutrix's cross-examination to allow 
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examination as to the two defendants 
while excluding testimony about her rela- 
tions with others. Bobo v. State, 267 Ark. 
1, 589 S.W.2d 5 (1979). 

What the victim told her father at the 
time of the rape or what motivated her to 
cause the charges to be filed was not open 
to questioning. Sterling v. State, 267 Ark. 
208, 590 S.W.2d 254 (1979). 

Where defense counsel sought to cross- 
examine prosecutrix about how long it 
had been before the rape when she had 
last had intercourse, the court properly 
refused to allow such cross-examination 
since proof of that kind is broadly forbid- 
den by this section and since no written 
motion to permit such proof was filed 
before the trial, nor was there a showing 
of good cause for the matter having been 
delayed until the trial was in progress. 
Isom v. State, 280 Ark. 131, 655 S.W.2d 
405 (1983). 

Disclosure of Defense. 

An accused must reveal, upon the 
state's request, the nature of any defense 
which he intends to establish at trial, and 
the names and addresses of the witnesses 
who will testify in support of those de- 
fenses; therefore, at the in camera hear- 
ing, it appears that the accused is not 
forced to reveal any more of his defense 
strategy than he is required to do under 
existing procedural rules. Marion v. State, 
267 Ark. 345, 590 S.W2d 288 (1979). 

Discretion of Court. 

The appellate court could not decide 
whether the evidence of the victim's prior 
conduct was admissible where defendant 
failed to proffer what the evidence would 
have been. Gaines v. State, 313 Ark. 561, 
855 S.W2d 956 (1993). 

The trial court is vested with a great 
deal of discretion in ruling whether prior 
sexual conduct of a prosecuting witness is 
relevant, and the appellate court does not 
overturn its decision unless it was clearly 
erroneous. Gaines v. State, 313 Ark. 561, 
855 S.W.2d 956 (1993). 

Under this section, the trial court, upon 
proper motion, may engage in a balancing 
test to assess whether the probative value 
of the testimony sought outweighs the 
inflammatory nature of the testimony. 
Laughlin v. State, 316 Ark. 489, 872 
S.W.2d 848 (1994). 



Hearing. 

The in camera hearing is not designed 
to be used as a subterfuge to obtain a 
discovery deposition from the alleged vic- 
tim, and there is no requirement that the 
victim present herself for questioning by 
the accused. Sterling v. State, 267 Ark. 
208, 590 S.W.2d 254 (1979). 

Subdivision (c)(2)(A) of this section 
clearly provides that a hearing shall be 
held on a motion; however, the timing of 
the hearing is not mandatory and may 
occur closer to the trial as the court per- 
mits "for good cause." Drymon v. State, 
316 Ark. 799, 875 S.W2d 73 (1994). 

Interlocutory Appeal. 

A ruling on whether testimony is hear- 
say is not subject to an interlocutory ap- 
peal under this section. State v. Small, 276 
Ark. 26, 631 S.W.2d 616 (1982). 

The rape-shield law is a product of the 
General Assembly, and until it sees fit to 
provide for interlocutory appeal by the 
state of a trial court's decision with re- 
spect to admitting evidence of prior false 
allegations made by an alleged victim, or 
until some other jurisdictional basis by 
rule or constitutional provision appears, 
the Supreme Court lacks jurisdiction to 
hear such an appeal. State v. Mills, 311 
Ark. 363, 844 S.W.2d 324 (1992). 

Motions by Defendant. 

It is the defendant's responsibility to 
pursue a motion requesting a hearing and 
to bring the matter of a hearing to the 
court's attention. Cupples v. State, 318 
Ark. 28, 883 S.W.2d 458 (1994). 

Subdivision (c)(1) of this section re- 
quires a written motion to be filed; failure 
to do so waives the right to challenge 
application of this section on appeal. 
Lindsey v. State, 319 Ark. 132, 890 S.W.2d 
584(1994). 

Evidence barred where defendant failed 
to file a motion as required by subdivision 
(c)(2)(C); arguments made in response to 
the State's motion in limine to bar the 
evidence were insufficient to comply with 
this section. Mosley v. State, 325 Ark. 469, 
929 S.W.2d 693 (1996). 

Where there was no showing that a 
motion to admit the evidence of the vic- 
tim's prior sexual conduct was filed in 
writing, that the issue was timely raised, 
or that the trial court in any manner 
abused its discretion in not finding "good 
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cause" to hold a relevancy hearing later 
than three days before the trial, the defen- 
dant failed to comply with the require- 
ments of subsection (c). Bradley v. State, 
327 Ark. 6, 937 S.W.2d 628 (1997). 

Objection Untimely. 

Where record reflected the state had 
already asked and received answers to 
questions regarding witness's sexual rela- 
tions with the defendant without objec- 
tion, later objection to the same question- 
ing was untimely, as failure to object at 
the first opportunity waives any right to 
raise the point on appeal. Laymon v. 
State, 306 Ark. 377, 814 S.W.2d 901 
(1991). 

Relevance. 

Virginity is not relevant per se in a rape 
case. Duncan v. State, 263 Ark. 242, 565 
S.W.2d 1 (1978). 

Where the two defendants sought to 
show the prosecutrix's prior sexual rela- 
tions with a third person both earlier on 
the same evening and in the same room as 
the alleged rape and at other times in the 
past, the court correctly allowed testi- 
mony about the incident of the same 
evening that occurred almost as part of 
the same episode, but that ruling did not 
establish the relevancy of any other sex- 
ual relations the third person may have 
had with her so as to render the court's 
order excluding evidence of his prior sex- 
ual relations with the prosecutrix errone- 
ous. Bobo v. State, 267 Ark. 1, 589 S.W2d 
5 (1979). 

Prior acts of sexual conduct are not 
within themselves evidence of consent in a 
subsequent sexual act; there must be 
some additional evidence connecting such 
prior acts to the alleged consent in the 
present case before the prior acts become 
relevant. Sterling v. State, 267 Ark. 208, 
590 S.W.2d 254 (1979). 

When a female at the very threshold of 
puberty maintains that her father has 
been having sexual intercourse with her 
on a regular basis, sometimes as often as 
two or three times a week since early 
childhood, the prosecution's medical evi- 
dence that the child demonstrates physi- 
cal characteristics consistent with pro- 
longed sexual activity has an 
unmistakable relevance to the factual is- 
sue, and is not made inadmissible by this 
section. Marcus v. State, 299 Ark. 30, 771 
S.W.2d 250 (1989). 



Evidence of victim's past homosexual 
activity, sought to be admitted to impeach 
victim who stated defendant was the only 
person to have committed such acts with 
victim, was properly held not legally rele- 
vant. Logan v. Lockhart, 994 F.2d 1324 
(8th Cir. 1993), cert, denied, 510 U.S. 
1057, 114 S. Ct. 722, 126 L. Ed. 2d 686 
(1994); Gaines v. State, 313 Ark. 561, 855 
S.W.2d 956 (1993). 

Victim's prior sexual conduct with sep- 
arate males did not bear on or relate to 
whether she consented to a group-sex sit- 
uation. State v. Sheard, 315 Ark. 710, 870 
S.W.2d 212 (1994). 

Evidence that the victim had a black 
eye the day before the rape occurred held 
admissible, but testimony that the vic- 
tim's husband struck her because she was 
having an extra-marital affair held inad- 
missible as hearsay and because, al- 
though minimally relevant, its prejudice 
substantially outweighed its probative 
value. Davlin v. State, 320 Ark. 624, 899 
S.W.2d 451 (1995). 

Sexual Conduct. 

Partying, drinking, and flirting do not 
constitute sexual conduct under this sec- 
tion. Slater v. State, 310 Ark. 73, 832 
S.W.2d 846 (1992). 

Masturbation by the victim is not in- 
cluded within the definition of "sexual 
conduct" under subsection (a) of this sec- 
tion; however, incidents of individual mas- 
turbation by a victim have no relevance 
when the question at hand is whether a 
defendant raped that victim. Drymon v. 
State, 316 Ark. 799, 875 S.W.2d 73 (1994). 

As in the case of prior sexual conduct 
excluded under this section, there is a 
definite humiliation and embarrassment 
to the victim associated with a line of 
inquiry into victim's masturbation history 
which is not warranted when the eviden- 
tiary value of the evidence is weak. 
Drymon v. State, 316 Ark. 799, 875 S.W.2d 
73 (1994). 

Cited: Pruitt v. State, 8 Ark. App. 350, 
652 S.W2d 51 (1983); Johnson v. State, 
290 Ark. 166, 717 S.W2d 805 (1986); Lo- 
gan v. State, 300 Ark. 35, 776 S.W.2d 341 
(1989); Rorex v. State, 31 Ark. App. 127, 
790 S.W.2d 180 (1990); Dillard v. State, 
313 Ark. 439, 855 S.W.2d 909 (1993); Coo- 
per v. State, 317 Ark. 485, 879 S.W2d 405 
(1994); Evans v. State, 317 Ark. 532, 878 
S.W.2d 750 (1994); Byrum v. State, 318 
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Ark. 87, 884 S.W.2d 248 (1994); Caldwell 
v. State, 319 Ark. 243, 891 S.W.2d 42 
(1995). 

16-42-102. Presence of parent or custodian at proceedings in- 
volving minor sexual assault victims. 

In any prosecution for a sexual offense or inchoate offense to a sexual 
offense, upon motion of the prosecuting attorney and after notice to 
opposing counsel, the court may, for good cause shown, allow the 
presence of the parent, stepparent, guardian, custodian, or other person 
with custody of an alleged minor victim of a sexual offense or inchoate 
offense to a sexual offense during the examination and cross-examina- 
tion of the minor at any hearing, deposition, or trial. 

History. Acts 1985, No. 444, § 1; A.S.A. Cross References. Right of victim to 
1947, § 43-2038. be present at hearing, Evid. Rule 616. 

CHAPTER 43 
WITNESSES GENERALLY 

subchapter. 

1. General Provisions. 

2. Securing Attendance Generally. 

3. Uniform Rendition of Prisoners as Witnesses in Criminal Proceedings Act. 

4. Uniform Act to Secure the Attendance of Witnesses from Without the State in 
Criminal Cases. 

5. Competency — Criminal Proceedings. 

6. Immunity — Criminal Proceedings. 

7. Examination. 

8. Compensation. 

9. Paternity or Child Support. 
10. Minors. 

Subchapter 1 — General Provisions 

SECTION. SECTION. 

16-43-101. Exemption of witnesses from 16-43-103. Unlawful arrest— Abatement 
summons when obeying of suit — Fine, 

subpoena. 

16-43-102. Privilege from arrest while 
serving as witness. 



RESEARCH REFERENCES 



Ark. L. Rev. Witness Privileges, 15 
Ark. L. Rev. 93. 



16-43-101, Exemption of witnesses from summons when obey- 
ing subpoena. 

A witness shall not be liable to be sued in a county in which he does 
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not reside by being served with a summons in that county while going, 
returning, or attending in obedience to a subpoena. 

History. Civil Code, § 595; C. & M. 
Dig., § 4171; Pope's Dig., § 5181; A.S.A. 
1947, § 28-521. 



CASE NOTES 



Analysis 



In general. 
Illustrative cases. 

In General. 

A party cannot be lawfully served with 
civil process while he is in attendance on a 
court in a state other than that of his 
residence either as a party or a witness or 
while going thereto or returning there- 
from. Martin v. Bacon, 76 Ark. 158, 88 
S.W. 863 (1905). 

Illustrative Cases. 

A resident of the state, while attending 
the taking of depositions in a cause to 
which he is a party in a county not of his 
residence, is privileged from service of 
summons in another action there pending. 
Powers v. Arkadelphia Lumber Co., 61 
Ark. 504, 33 S.W. 842 (1896). 

An attorney, while attending court in 
his professional capacity in a county other 



than that of his residence, is not exempt 
from the service of summons in a civil 
action brought against him in that county. 
Paul v. Stuckey, 126 Ark. 389, 189 S.W. 
676 (1916). 

A member of the legislature may be 
served with summons in a civil action to 
appear at a future date after the legisla- 
ture adjourns. Doyle-Kidd Dry Goods Co. 
v. Munn, 151 Ark. 629, 238 S.W 40 (1922). 

Where a nonresident was served with 
summons in the course of a trial while he 
was there as a witness under subpoena, 
he was immune from such service and the 
service would have to be quashed. Frier v. 
Terry, 230 Ark. 302, 323 S.W2d 415 
(1959). 

Cited: Caldwell v. Dodge, 179 Ark. 235, 
15 S.W2d 318 (1929); Terry v. Plunkett- 
Jarrell Grocery Co., 220 Ark. 3, 246 
S.W2d 415 (1952). 



16-43-102. Privilege from arrest while serving as witness. 

All witnesses shall be privileged from arrest in all cases except 
treason, felony, or breach of the peace during their attendance on any 
court where their attendance is required by subpoena, and going to and 
returning from the place where they may be required to appear to 
testify, allowing one (1) day for every twenty-five (25) miles from their 
residence. 

History. Rev. Stat, ch. 158, § 10; C. & 
M. Dig., § 4159; Pope's Dig., § 5169; 
A.S.A. 1947, § 28-522. 

CASE NOTES 



Out-of-state Witnesses. 

Subsection (c) of ARCP 45 does not 
provide for subpoena power over out-of- 
state witnesses testifying in a civil case. 
McNees v. Mountain Home, 993 F.2d 1359 
(8th Cir. 1993). 

Because ARCP 45 does not give the 
Chancery Court authority to compel an 



out-of-state witness to appear to testify, a 
witness' appearance would be voluntary, 
and the witness would not be entitled to 
immunity from arrest under this section. 
McNees v. Mountain Home, 993 F.2d 1359 
(8th Cir. 1993). 
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16-43-103. Unlawful arrest — Abatement of suit — Fine. 

Any person who causes a witness to be arrested, knowing him to be 
in attendance as such upon a subpoena, shall have his suit abated and 
shall be fined at the discretion of the court from which the subpoena 
issued, in any sum not exceeding one hundred dollars ($100). 



History. Rev. Stat., ch. 158, § 11; C. & 
M. Dig., § 4160; Pope's Dig., § 5170; 
A.S.A. 1947, § 28-523. 



Subchapter 2 — Securing Attendance Generally 



SECTION. 

16-43-201, 16-43-202. [Superseded.] 

16-43-203. Excusing of witness when 
deposition given. 

16-43-204. Attendance until discharged 
or case decided. 

16-43-205. Authorization for officials tak- 
ing depositions to compel 
attendance of witnesses. 

16-43-206. Punishment for contempt. 

16-43-207. [Superseded.] 

16-43-208. Criminal proceedings — Sub- 
poenas for witnesses gen- 
erally. 

16-43-209. Criminal proceedings — Addi- 
tional witnesses. 



SECTION. 

16-43-210. Criminal proceedings — At- 
tendance by witness in 
several criminal cases. 

16-43-211. Criminal proceedings — Civil 
procedure to govern. 

16-43-212. Criminal proceedings — Issu- 
ance of subpoenas pursu- 
ant to investigations. 

16-43-213. Prisoner as witness — Atten- 
dance — Examination by 
deposition. 

16-43-214. Prisoner from Department of 
Correction as witness. 



Publisher's Notes. Some provisions of 
this subchapter may be superseded by the 
ARCP pursuant to the Supersession Rule 
adopted by the Supreme Court of Arkan- 
sas in its order of December 18, 1978. 

Cross References. Securing testimony 
of material witness in grand jury investi- 
gation, § 16-85-508. 

Effective Dates. Acts 1845, § 3, p. 44: 
effective on passage. 

Acts 1875, No. 77, § 53: effective on 
passage. 



Acts 1937, No. 160, § 7: approved Mar. 
1, 1937. Emergency clause provided: "It is 
found to be a fact that the less frequent 
meeting of the grand jury necessitates 
vesting authority in the prosecuting attor- 
ney to subpoena witnesses in order to 
properly prepare criminal cases. There- 
fore, this Act being necessary for the pub- 
lic health, peace, and safety, an emergency 
is hereby declared to exist, and this Act 
shall become effective immediately upon 
its passage." 



RESEARCH REFERENCES 



ALR. Sufficiency of efforts to procure 
witnesses' attendance to justify admission 
of his former testimony — state cases. 3 
ALR 4th 87. 

Am. Jur. 81 Am. Jur. 2d, Witn., § 1 et 
seq. 



Ark. L. Rev. Witnesses, 27 Ark. L. Rev. 
229. 
C.J.S. 97 C.J.S., Witn., § 1 et seq. 
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16-43-201, 16-43-202. [Superseded.] 

A.C.R.C. Notes. The Supreme Court of 16-43-201. Acts 1973, No. 17, §§ 1-4; 
Arkansas stated in a Per Curiam of Nov. A.S.A. 1947, §§ 28-537—28-540. 
24, 1986, that these sections, concerning 16-43-202. Civil Code, § 609; C. & M. 
subpoenas and compulsion of attendance Dig., § 4208; Pope's Dig., § 5220; A.S.A. 
of witnesses, were deemed superseded by 1947, § 28-519. 
the Arkansas Rules of Civil Procedure. 
The sections were derived from the follow- 
ing sources: 

16-43-203. Excusing of witness when deposition given. 

A witness shall not be compelled to attend court for oral examination 
where his deposition may be used unless he has failed, when duly 
summoned, to appear and give his deposition. 

History. Civil Code, § 608; C. & M. 
Dig., § 4207; Pope's Dig., § 5219; A.S.A. 
1947, § 28-520. 

16-43-204. Attendance until discharged or case decided. 

Any person subpoenaed to appear before any court of record of this 
state, or justice of the peace, to give evidence in any case brought before 
the court or justice shall attend each and every term, or from time to 
time, until the case is decided, or until the witness is discharged by the 
court or justice trying the case. 

History. Acts 1845, § 1, p. 44; C. & M. Cross References. Continuance for 

Dig., § 4172; Pope's Dig., § 5182; A.S.A. absence of witness, § 16-63-402. 
1947, § 28-509. 

16-43-205. Authorization for officials taking depositions to com- 
pel attendance of witnesses. 

Every person, judge, justice of the peace, or master in chancery in this 
state who is required to take depositions or examinations of witnesses 
in pursuance of this act, or by virtue of any commission issued out of 
any court of record of this or any other government, shall have power to 
issue subpoenas for witnesses to appear and testify and to compel their 
attendance in the same manner and under the same penalties as any 
court of record of this state. 

History. Rev. Stat., ch. 48, § 14; C. & the Revised Statutes, codified as §§ 16- 

M. Dig., § 4154; Pope's Dig., § 5164; 43-205, 16-44-102 [superseded], 16-44-108 

A.S.A. 1947, § 28-504. [superseded], 16-44-109 [superseded]. 

Meaning of "this act". Chapter 48 of' 

16-43-206. Punishment for contempt. 

(a) Disobedience of a subpoena or a refusal to be sworn or to answer 
as a witness or to subscribe an affidavit or deposition when lawfully 
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ordered may be punished as a contempt of the court or officer by whom 
the attendance or testimony is required. 

(b) The punishment for the contempt provided in subsection (a) of 
this section shall be by a fine not exceeding thirty dollars ($30.00) and 
imprisonment not exceeding twenty-four (24) hours. But in case of the 
refusal of a witness to testify or be sworn or to give a deposition, he shall 
continue to be imprisoned so long as he refuses. If the court finally 
adjourns before he submits, he shall remain imprisoned until the next 
term. The final disposition of the case in which he so refuses shall 
discharge him from imprisonment. 

(c) A witness imprisoned or fined by an officer before whom his 
deposition is being taken may apply to the circuit judge, who shall have 
power to discharge the witness if it appears that the imprisonment is 
illegal. 

(d) Every warrant of commitment to prison issued by a court or an 
officer pursuant to this section must specify particularly the cause of 
commitment. Every warrant to arrest or commit a witness must be 
directed to the sheriff of the county where the witness may be located 
and must be executed in the same manner as process from the court. 

History. Civil Code, §§ 587, 590-592; 24, 1986, that subsections (a), (b), and (d) 

C. & M. Dig., §§ 4163, 4166-4168; Pope's of this section were deemed superseded by 

Dig., §§ 5173, 5176-5178; A.S.A. 1947, the Arkansas Rules of Civil Procedure. 

§§ 28-512, 28-515 — 28-517. Cross References. Contempt gener- 

A.C.R.C. Notes. The Supreme Court of a iiy, § 16-10-108. 
Arkansas stated in a Per Curiam of Nov. 

16-43-207. [Superseded.] 

A.C.R.C. Notes. The Supreme Court of Procedure. The section was derived from 

Arkansas stated in a Per Curiam of Nov. Civil Code, §§ 588, 589; C. & M. Dig., 

24, 1986, that this section, concerning §§ 4164, 4165; Pope's Dig., §§ 5174,5175; 

disobedience of subpoenas, was deemed A.S.A. 1947, §§ 28-513, 28-514. 
superseded by the Arkansas Rules of Civil 

16-43-208. Criminal proceedings — Subpoenas for witnesses 
generally. 

(a) The clerk of the court, upon request of the prosecuting attorney or 
upon request of the defendant or his attorney, shall issue subpoenas for 
witnesses. 

(b) The state shall have the right to subpoena at the expense of the 
county six (6) witnesses if the charge is a misdemeanor and twelve (12) 
witnesses if it is a felony less than a capital offense. The defendant shall 
have the right to subpoenas at the expense of the county for six (6) 
witnesses in misdemeanor and twelve (12) witnesses in felony cases 
less than capital. There shall be no limit upon the number of witnesses 
who may be subpoenaed at the expense of the county in capital cases. 

(c) Either party shall have the right to recall subpoenas before 
service and substitute the names of other witnesses for those for whom 
subpoenas were originally issued. 
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(d) Neither side shall in any event have at the expense of the county 
more than six (6) character witnesses in any type of case, capital or 
otherwise. 



History. Crim. Code, § 151; C. & M. 
Dig., § 3109; Init. Meas. 1936, No. 3, 
§ 34, Acts 1937, p. 1384; Pope's Dig., 
§ 3939; ASA. 1947, § 43-2001. 

Cross References. County not to pay 



for making more than two returns for 
subpoenas in any given case, § 21-6-504. 
Right of accused to obtain witnesses by 
compulsory process, Ark. Const., Art. 2, 
§ 10. 



CASE NOTES 



Analysis 

Capital cases. 

Fees. 

Service. 

Capital Cases. 

The right to subpoena unlimited wit- 
nesses in capital murder cases is not ab- 
solute when it pertains to out-of-state 
witnesses; thus, the court did not abuse 
its discretion in denying subpoenas for a 
federal prisoner incarcerated out-of-state 
and for various state prisoners where the 
defendant did not furnish any information 
which indicated that these witnesses were 
material to the defense and where the 
court specifically ruled on relevance. 
Henry v. State, 278 Ark. 478, 647 S.W.2d 
419, cert denied, 464 U.S. 835, 104 S. Ct. 
121, 78 L. Ed. 2d 119 (1983). 

This section, which provides for unlim- 
ited out-of-state witnesses in capital fel- 
ony cases, must be read in conjunction 
with § 16-43-403, which provides that 
such witnesses must be material; such 
right to witnesses is not absolute but, 
rather, rests within the sound discretion 
of the trial judge. Mackey v. State, 279 
Ark. 307, 651 S.W.2d 82 (1983). 

In capital murder prosecution, trial 
court erred in refusing to subpoena out-of- 
state government witnesses who per- 



formed certain tests which were negative 
or inconclusive in linking defendant to 
crime; however, error was harmless where 
other evidence available to jury indicated 
that test results were negative. Mackey v. 
State, 279 Ark. 307, 651 S.W.2d 82 (1983). 

Fees. 

Witnesses were entitled to fees whether 
used or not, or, if used, their testimony 
excluded as incompetent. Peay v. Searcy 
County, 111 Ark. 386, 163 S.W. 1147 
(1914). 

Service. 

This section does not impose upon the 
sheriff a duty to serve subpoenas autho- 
rized by this section. MacKintrush v. 
State, 60 Ark. App. 42, 959 S.W.2d 404 
(1997), aff'd, 334 Ark. 390, 978 S.W.2d 293 
(1998). 

The trial court properly dismissed a 
petition for mandamus to require the 
sheriff to serve a subpoena on a defense 
witness; the section is silent about the 
duty of the sheriff to serve subpoenas and 
there are other methods available for ser- 
vice. MacKintrush v. State, 334 Ark. 390, 
978 S.W.2d 293 (1998). 

Cited: Perry v. State, 277 Ark. 357, 642 
S.W.2d 865 (1982); Perry v. Lockhart, 871 
F.2d 1384 (8th Cir. 1989). 



16-43-209. Criminal proceedings — Additional witnesses. 

(a) Should either party desire additional witnesses at the expense of 
the county, he may file, in term time or in vacation of the court, his 
verified application for the additional witnesses with the judge of the 
court. 

(b) The application shall contain a statement of the facts which the 
party expects to prove by each one of the additional witnesses sought 
and an affidavit that such facts cannot be adequately established by the 
witnesses for whom the party has had subpoenas issued. If any such 
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affidavit is willfully false, the party making it may be punished as for 
contempt of court. If the judge finds the application should be granted, 
he shall direct the clerk to issue subpoenas for the additional witnesses 
he finds the party should have. 

(c) After the trial of the case or after the witnesses have testified, and 
not before, the judge shall file the application with the clerk of the court, 
and it shall become a part of the record in the case. In no event shall the 
judge disclose the contents of the application until the case has been 
tried or the witnesses have testified. 

(d) While the trial is actually in progress, the court in its discretion 
may direct the clerk to issue additional subpoenas at the expense of the 
county without affidavits required by this subchapter. 

(e) In any event, either party may have additional witnesses who 
receive no compensation from the county for their services. 

History. Init. Meas. 1936, No. 3, § 35, 
Acts 1937, p. 1384; Pope's Dig., § 3940; 
A.S.A. 1947, § 43-2002. 

CASE NOTES 

Cited: Perry v. Lockhart, 871 F.2d 1384 
(8th Cir. 1989). 

16-43-210. Criminal proceedings — Attendance by witness in 
several criminal cases. 

A witness subpoenaed to attend before any circuit court in more than 
one (1) criminal case at the same time or before a justice of the peace at 
the same time shall be allowed pay, when the costs are paid by the 
county, in only one (1) case and only for the actual number of days he is 
in attendance, regardless of the number of cases in which he is 
summoned or called upon to testify. 

History. Acts 1875, No. 77, § 40, p. 
167; C. & M. Dig., § 4612; Pope's Dig., 
§ 5701; A.S.A. 1947, § 43-2003. 

CASE NOTES 

Cited: Perry v. Lockhart, 871 F.2d 1384 
(8th Cir. 1989). 

16-43-211. Criminal proceedings — Civil procedure to govern. 

The provisions of the Code of Practice in Civil Cases shall apply to 
and govern summoning and coercing the attendance of witnesses and 
compelling them to testify in all prosecutions and all criminal or penal 
actions or proceedings, except that the attendance of witnesses residing 
in any part of the state may be coerced, and it shall never be necessary 
to tender to the witnesses any compensation for expenses or otherwise 
before process of contempt shall issue. 
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History. Crim. Code, § 152; Acts 1871, tice in Civil Cases," referred to in this 

No. 49, § 1 [152], p. 255; C. & M. Dig., section, means the Code of Practice in 

§ 3110; Pope's Dig., § 3941; A.S.A. 1947, Civil Cases of 1869. See parallel reference 

§ 43-2004. table in the tables volume. 

Publisher's Notes. The "Code of Prac- 

CASE NOTES 

Analysis with all records relating to work and pay 

■n r ,. records of co-workers involved in dispute 

PreTriafdeposron 116 was P ro P erl y t ' uashed des P ite defendant's 

P claim that the information was relevant to 

Power of Prosecuting Attorney. his defense, since the issue of discrimina- 

At most, this section merely gives the tion by the employer was irrelevant to 

prosecuting attorney the power to coerce dispute and, moreover, there was no stat- 

the attendance of witnesses at a hearing utory authority for the taking of a pretrial 

and force them to testify "in all prosecu- deposition in such circumstances. Kelley 

tions," and does not give him the power to v. State, 7 Ark. App. 130, 644 S.W.2d 638 

deny the presence of an attorney re- (1983). 

quested by a witness. Gill v. State ex rel. Cited: Copeland v. State, 226 Ark. 198, 

Mobley, 242 Ark. 797, 416 S.W.2d 269 289 S.W.2d 524 (1956); Williams v. State, 

(1967). 237 Ark. 569, 375 S.W.2d 375 (1964); 

Pretrial Deposition. Dickerson v. State, 546 S.W.2d 712 (1977); 

Subpoena duces tecum directing corpo- f|£^ Q 2L S tate ' 264 Ark ' 83 > 568 SW2d 

rate official to appear at pretial deposition ^92 (1978). 

16-43-212. Criminal proceedings — Issuance of subpoenas pur- 
suant to investigations. 

(a) The prosecuting attorneys and their deputies may issue subpoe- 
nas in all criminal matters they are investigating and may administer 
oaths for the purpose of taking the testimony of witnesses subpoenaed 
before them. Such oath when administered by the prosecuting attorney 
or his deputy shall have the same effect as if administered by the 
foreman of the grand jury. The subpoena shall be substantially in the 
following form: 

"The State of Arkansas to the Sheriff of County: You are 

commanded to summon to attend before the Prosecuting 

Attorney at on the , A. D. 19 . . . ., at . . . M., and testify 

in the matter of an investigation then to be conducted by the said 

Prosecuting Attorney growing out of a representation that has 

committed the crime of in said County. Witness my hand this 

A. D. 19 



Prosecuting Attorney 

By i 

Deputy Prosecuting Attorney" 



(b) The subpoena provided for in subsection (a) of this section shall 
be served in the manner as provided by law and shall be returned, and 
a record made and kept, as provided by law for grand jury subpoenas. 
The fees and mileage of officers serving the subpoenas and of witnesses 
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in appearances in answer to the subpoenas shall be the same, and shall 
be paid in the same manner, as provided by law for grand jury 
witnesses. 

(c) The failure of any officer to serve the subpoena or of a witness to 
appear on the returned date thereof shall constitute a misdemeanor 
and be punishable by fine of not less than ten dollars ($10.00) nor more 
than one hundred dollars ($100) or by imprisonment in the county jail 
not to exceed six (6) months, or by both such fine and imprisonment. 

History. Acts 1937, No. 160, §§ 1-3; 
Pope's Dig., §§ 3793-3795; A.S.A. 1947, 
§§ 43-801 — 43-803. 

RESEARCH REFERENCES 

Ark. L. Rev. Hall, The Prosecutor's 
Subpoena Power, 33 Ark. L. Rev. 122. 



CASE NOTES 



Analysis 

Constitutionality. 
Authority of prosecutor. 
Defense witnesses. 
Federal court abstention. 
Right to counsel. 
Specificity of subpoena. 
Statement under oath. 
Waiver of irregularities. 

Constitutionality. 

The court rejected defendant's argu- 
ment that he was denied due process 
when he was not allowed equal discovery 
rights to those given the state pursuant to 
this section. Wardius v. Oregon, 412 U.S. 
470, 93 S. Ct. 2208, 37 L. Ed. 2d 82 (1973) 
does not suggest that the due process 
clause requires states to adopt discovery 
procedures in criminal cases, but rather it 
held that, where a state imposes discovery 
against a defendant, equivalent rights 
must be given to a defendant. Alford v. 
State, 291 Ark. 243, 724 S.W.2d 151 
(1987). 

Authority of Prosecutor. 

A prosecuting attorney may not, under 
guise of an investigation of possible vote 
buying, subpoena the bank records of a 
political party's checking account and 
thereby ascertain the identity of all con- 
tributors to the party's campaign and the 
amounts of their contributions without a 
showing that such information is reason- 
ably relevant to such investigation or that 



public interest in the disclosure of such 
information is sufficiently cogent and com- 
pelling to outweigh the legitimate and 
constitutionally protected interests of the 
party and its contributors in having that 
information remain private. Pollard v. 
Roberts, 283 F. Supp. 248 (E.D. Ark. 
1968), aff'd, 393 U.S. 14, 89 S. Ct. 47, 21 L. 
Ed. 2d 14 (1968). 

The authority of the prosecuting attor- 
ney to subpoena witnesses for investiga- 
tive purposes is limited to subpoenaing 
those witnesses to appear at a place in the 
county where the alleged offenses or mat- 
ters to be investigated occurred. State ex 
rel. Streett v. Stell, 254 Ark. 656, 495 
S.W.2d 846 (1973). 

Use of the prosecutor's subpoena power 
to obtain the presence of a witness for 
questioning by a police officer, absent the 
prosecutor, was illegal. Duckett v. State, 
268 Ark. 687, 600 S.W.2d 18 (Ct. App. 
1980). 

A prosecuting attorney who issues a 
subpoena pursuant to this section takes 
the place of a grand jury. Kaylor v. Fields, 
661 F.2d 1177 (8th Cir. 1981). 

While subpoenas may be used under 
this section to bring in witnesses to inter- 
rogate them about a case under investiga- 
tion as well as to review their testimony 
before trial but after the case has been 
investigated, it was an abuse of the pros- 
ecutor's subpoena power to assemble all of 
the state's witnesses in the trial court- 
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room prior to trial and question them 
under oath and in the presence of each 
other regarding the crime, without the 
knowledge of the trial judge or defense 
attorney, since this procedure without 
cross-examination could pressure recalci- 
trant witnesses to conform their testi- 
mony with the others. Cook v. State, 274 
Ark. 244, 623 S.W.2d 820 (1981). 

In the absence of an abuse of the power, 
a prosecutor's subpoena may be used to 
prepare for trial after charges have been 
filed. Todd v. State, 283 Ark. 492, 678 
S.W.2d 345 (1984). 

Where, without a subpoena, police offic- 
ers picked up the defendant ostensibly 
because the prosecutor wished to see her, 
but the prosecutor did not participate in 
the subsequent questioning, the defen- 
dant's subsequent statement should have 
been suppressed. Foster v. State, 285 Ark. 
363, 687 S.W.2d 829 (1985), cert, denied, 
482 U.S. 929, 107 S. Ct. 3213, 96 L. Ed. 2d 
700 (1987). 

A prosecutor's power to subpoena must 
be used only for the prosecutor's investi- 
gation; the prosecutor abused his power to 
subpoena when he commanded that 
records be produced for the police. State v. 
Hamzy, 288 Ark. 561, 709 S.W.2d 397 
(1986). 

Prosecutor's use of his subpoena power 
to subpoena three witnesses who did not 
testify at trial, and to subpoena defen- 
dant's school records, was for investiga- 
tion and preparation and did not amount 
to an abuse of the power. Echols v. State, 
326 Ark. 917, 936 S.W.2d 509 (1996), cert, 
denied, 520 U.S. 1244, 117 S. Ct. 1853, 
137 L. Ed. 2d 1055 (1997). 

Defense Witnesses. 

Subpoena of defense witnesses several 
months after the charges were filed and 
only one month prior to the original trial 
date was not an abuse of the prosecutor's 



subpoena power. Neal v. State, 320 Ark. 
489, 898 S.W2d 440 (1995). 

Federal Court Abstention. 

The federal courts should abstain in a 
suit filed by a subpoena recipient who 
alleges that the prosecuting attorney sub- 
poenaed papers and documents without 
probable cause. Kaylor v. Fields, 661 F.2d 
1177 (8th Cir. 1981). 

Right to Counsel. 

Witnesses required to testify before the 
prosecuting attorney under this section 
are entitled to have their attorneys 
present. Gill v. State ex rel. Mobley, 242 
Ark. 797, 416 S.W.2d 269 (1967). 

Specificity of Subpoena. 

A prosecuting attorney's subpoena is- 
sued under this section requiring a bank 
to produce records pertaining to the bank 
account of one of its depositors was not 
objectionable because it failed to specify 
the crime committed or the name of the 
person charged with committing it. First 
Nat'l Bank v. Roberts, 242 Ark. 912, 416 
S.W.2d 316 (1967). 

Statement Under Oath. 

Prior inconsistent statement by witness 
given under oath to the deputy prosecut- 
ing attorney was properly admitted for its 
substantive content and a limiting in- 
struction was not required since it was 
given to the prosecuting attorney as pro- 
vided for in this section. Slavens v. State, 
1 Ark. App. 245, 614 S.W.2d 529 (1981). 

Waiver of Irregularities. 

Defendant waived any irregularity in 
filing of information with the clerk instead 
of in open court, when he entered a plea of 
not guilty, as defendant was then in court. 
Ogles v. State, 214 Ark. 581, 217 S.W2d 
259 (1949). 

Cited: Kiefer v. State, 297 Ark. 464, 762 
S.W.2d 800 (1989); In re Badami, 309 Ark. 
511, 831 S.W2d 905 (1992). 



16-43-213. Prisoner as witness — Attendance — Examination by 
deposition. 

A person confined in any prison in this state for any cause other than 
a sentence for felony may, by order of the court, be required to be 
produced for oral examination in the county where he is imprisoned. 
However, in all other cases his examination must be taken by deposi- 
tion. 



309 WITNESSES GENERALLY 16-43-214 

History. Civil Code, § 593; C. & M. 
Dig., § 4169; Pope's Dig., § 5179; A.S.A. 
1947, § 28-518. 

CASE NOTES 

Analysis contempt. Williams v. State, 125 Ark. 287, 

188 S.W. 826 (1916). 
Contempt. 
Felon. Felon. 

Where a witness is a convicted felon and 
Contempt. incarcerated in the state penitentiary, it is 

Although a convict may be compelled to not error, in a criminal trial, for the court 
testify under this section, he cannot, upon to overrule a motion by the defendant 
refusal to testify, be punished for con- requesting that the attendance of the wit- 
tempt and his sentence in the peniten- ness upon the trial be procured. Tiner v. 
tiary suspended during his sentence for State, 110 Ark. 251, 161 S.W. 195 (1913). 

16-43-214. Prisoner from Department of Correction as witness. 

(a) Upon presentation by the prosecuting attorney or interested 
defense counsel of a petition duly verified and for good cause, any circuit 
court having jurisdiction of any criminal offense involving a felony 
pending for trial in that court may have jurisdiction and authority to 
provide by proper order for the presence in court, and for the trial and 
as a witness, of any person incarcerated in the Department of Correc- 
tion whose testimony would be material either for the State of Arkansas 
or for the defendant in the action. 

(b) Upon the granting of a petition by the circuit court pursuant to 
subsection (a) of this section and upon presentation to the authorized 
officials of the Department of Correction of a signed order or certified 
copy thereof by the circuit clerk of such court, the officials having 
custody of the prisoner are authorized and directed to transport or 
cause to be transported the prisoner by such means and methods as 
they deem proper, at the time and place as directed by the order of the 
circuit court. 

(c) The custody of a prisoner sought to be used as a witness shall at 
all times remain in the authorized officials of the Department of 
Correction, subject to the order and direction of the circuit court. 
Immediately upon the completion of the testimony by the prisoner in 
court or upon the completion of the trial requiring his presence, the 
prisoner shall be immediately returned to the Department of Correction 
by the official having his custody. 

History. Acts 1959, No. 162, §§ 1-3; 
ASA. 1947, §§ 43-2022 — 43-2024. 

RESEARCH REFERENCES 

Ark. L. Rev. Witness Privileges, 15 
Ark. L. Rev. 93. 
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Failure to Obtain Order. 

Where no order was ever obtained un- 
der this section, trial court did not err in 
denying continuance requested because of 
absence of imprisoned witness. Walker v. 



State, 280 Ark. 17, 655 S.W.2d 370 (1983); 
Johnson v. State, 287 Ark. 426, 700 S.W.2d 
786 (1985). 

Cited: Walker v. Lockhart, 807 F.2d 136 
(8th Cir. 1986). 



Subchapter 3 — Uniform Rendition of Prisoners as Witnesses in 
Criminal Proceedings Act 



SECTION. SECTION. 

16-43-301. Interstate rendition of prison- 16-43-306. 
ers as witnesses — Defini- 
tions. 

16-43-302. Hearing or request for pres- 16-43-307. 
ence of prisoner in another 
state. 

16-43-303. Finding of court — Order that 16-43-308. 
prisoner be produced in 
other state. 

16-43-304. Contents of order — Safe- 
guarding custody — Pay- 16-43-309. 
ment of expenses. 16-43-310. 

16-43-305. Insane or mentally ill persons 16-43-311. 
not subject to subchapter. 16-43-312. 



Certificate for obtaining pris- 
oner from another state to 
testify in this state. 

Order for compliance with 
terms prescribed by court 
of other state. 

Prisoner from other state im- 
mune from arrest or pro- 
cess while being trans- 
ported or held as witness. 

Uniformity of construction. 

Short title. 

Severability. 

[Reserved.] 



16-43-301. Interstate rendition of prisoners as witnesses — Def- 
initions. 

As used in this subchapter: 

(1) "Witness" means a person who is confined in a penal institution in 
any state and whose testimony is desired in another state in any 
criminal proceeding or investigation by a grand jury or in any criminal 
action before a court; 

(2) "Penal institutions" includes a jail, prison, penitentiary, house of 
correction, or other place of penal detention; 

(3) "State" includes any state of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, and any territory of the 
United States. 



History. Acts 1959, 
A.S.A. 1947, § 43-2025. 



No. 216, § 1; 



16-43-302. Hearing or request for presence of prisoner in an- 
other state. 

A judge of a state court of record in another state, which by its laws 
has made provision for commanding persons confined in penal institu- 
tions within that state to attend and testify in this state, may certify: 

(1) That there is a criminal proceeding or investigation by a grand 
jury or a criminal action pending in the court; 
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(2) That a person who is confined in a penal institution in this state 
may be a material witness in the proceeding, investigation, or action; 
and 

(3) That his presence will be required during a specified time. Upon 
presentation of the certificate to any judge having jurisdiction over the 
person confined, and upon notice to the Attorney General, the judge in 
this state shall fix a time and place for a hearing and shall make an 
order directed to the person having custody of the prisoner requiring 
that the prisoner be produced before him at the hearing. 

History. Acts 1959, No. 216, § 2; 
A.S.A. 1947, § 43-2026. 

16-43-303. Finding of court — Order that prisoner be produced 
in other state. 

If at the hearing the judge determines: 

(1) That the witness may be material and necessary; 

(2) That his attending and testifying are not adverse to the interests 
of this state or to the health or legal rights of the witness; 

(3) That the laws of the state in which he is requested to testify will 
give him protection from arrest and the service of civil and criminal 
process because of any act committed prior to his arrival in the state 
under the order; and 

(4) That as a practical matter the possibility is negligible that the 
witness may be subject to arrest or to the service of civil or criminal 
process in any state through which he will be required to pass, the judge 
shall issue an order, with a copy of the certificate attached: 

(A) Directing the witness to attend and testify; 

(B) Directing the person having the custody of the witness to 
produce him, in the court where the criminal action is pending or 
where the grand jury investigation is pending, at a time and place 
specified in the order; and 

(C) Prescribing such conditions as the judge shall determine. 

History. Acts 1959, No. 216, § 3; 
A.S.A. 1947, § 43-2027. 

16-43-304. Contents of order — Safeguarding custody — Pay- 
ment of expenses. 

The order to the witness and to the person having custody of the 
witness shall provide for the return of the witness at the conclusion of 
his testimony, proper safeguards on his custody, and proper financial 
reimbursement or prepayment by the requesting jurisdiction for all 
expenses incurred in the production and return of the witness, and may 
prescribe such other conditions as the judge thinks proper or necessary. 
The order shall not become effective until the judge of the state 
requesting the witness enters an order directing compliance with the 
conditions prescribed. 
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History. Acts 1959, No. 216, § 4; 
A.S.A. 1947, § 43-2028. 

16-43-305. Insane or mentally ill persons not subject to sub- 
chapter. 

This subchapter does not apply to any person in this state confined as 
insane or mentally ill. 

History. Acts 1959, No. 216, § 5; 
A.S.A. 1947, § 43-2029. 

16-43-306. Certificate for obtaining prisoner from another state 
to testify in this state. 

If a person confined in a penal institution in any other state may be 
a material witness in a criminal action pending in a court of record or 
in a grand jury investigation in this state, a judge of the court may 
certify: 

(1) That there is a criminal proceeding or investigation by a grand 
jury or a criminal action pending in the court; 

(2) That a person who is confined in a penal institution in the other 
state may be a material witness in the proceeding, investigation, or 
action; and 

(3) That his presence will be required during a specified time. The 
certificate shall be presented to a judge of a court of record in the other 
state having jurisdiction over the prisoner confined, and a notice shall 
be given to the Attorney General of the state in which the prisoner is 
confined. 

History. Acts 1959, No. 216, § 6; 
A.S.A. 1947, § 43-2030. 

16-43-307. Order for compliance with terms prescribed by court 
of other state. 

The judge of the court in this state may enter an order directing 
compliance with the terms and conditions prescribed by the judge of the 
state in which the witness is confined. 

History. Acts 1959, No. 216, § 7; 
A.S.A. 1947, § 43-2031. 

16-43-308. Prisoner from other state immune from arrest or 
process while being transported or held as witness. 

If a witness from another state comes into or passes through this 
state under an order directing him to attend and testify in this or 
another state, he shall not while in this state pursuant to the order be 
subject to arrest or the service of process, civil or criminal, because of 
any act committed prior to his arrival in this state under the order. 
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History. Acts 1959, No. 216, § 8; 
A.S.A. 1947, § 43-2032. 

16-43-309. Uniformity of construction. 

This subchapter shall be so construed as to effectuate its general 
purpose to make uniform the law of those states which enact it. 

History. Acts 1959, No. 216, § 9; 
A.S.A. 1947, § 43-2033. 

16-43-310. Short title. 

This subchapter may be cited as the "Uniform Rendition of Prisoners 
as Witnesses in Criminal Proceedings Act". 

History. Acts 1959, No. 216, § 10; 
A.S.A. 1947, § 43-2034. 

16-43-311. Severability. 

If any provision of this subchapter or the application thereof to any 
person or circumstance is held invalid, the invalidity shall not affect 
other provisions or applications of the subchapter which can be given 
effect without the invalid provision or application, and to this end the 
provisions of this subchapter are severable. 

History. Acts 1959, No. 216, § 11; 
A.S.A. 1947, § 43-2034n. 

16-43-312. [Reserved.] 

Publisher's Notes. Section 12 of the 
ULA act, the effective date provision, was 
not adopted in Arkansas. 

Subchapter 4 — Uniform Act to Secure the 

Attendance of Witnesses from Without the 

State in Criminal Cases 

SECTION. SECTION. 

16-43-401. [Reserved.] 16-43-405. Uniformity of interpretation. 

16-43-402. Attendance in another state. 16-43-406. Short title — Uniform Act. 

16-43-403. Witness from another state. 16-43-407. Repealer. 

16-43-404. Witnesses immune from ar- 16-43-408. [Reserved.] 

rest. 16-43-409. Effective date. 



Preambles. Acts 1953, No. 352 con- witness resides in another state, and also 

tained a preamble which read: "Whereas, makes provisions for payment of these 

Act. No. 65 of the General Assembly of witnesses in advance of the sum of ten 

1935 makes provision for the attendance cents per mile to and from the court and 

of witnesses in criminal cases in this State $5.00 per day for their attendance; and 

under certain circumstances where the "Whereas, the same Act does not ex- 
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pressly provide for the method of payment 
of the aforesaid sums in advance; and 

"Whereas, there has been some confu- 
sion in some of the judicial circuits of the 
State as to the correct manner of handling 
these payments in advance and handling 
the taxing of costs in the case; and 

"Whereas, the General Assembly al- 
ways intended the following procedure; 

"Now, therefore...." 

Publisher's Notes. For Comments re- 
garding the Uniform Act to secure the 
Attendance of Witnesses from Without the 
State in Criminal Cases, see Commentar- 
ies Volume B. 

Effective Dates. Acts 1953, No. 352, 
§ 2: Mar. 28, 1953. Emergency clause pro- 
vided: "The purpose of this Act is to de- 
clare and clarify the legislative intent in 
Act 65 of 1935 and is designed to make 
uniform the procedures to be followed 
under such Act is immediately necessary 
for the administration of justice in this 
State. Therefore, an emergency is hereby 
declared to exist and this Act being neces- 
sary for the immediate preservation of the 
public peace, health and safety shall be in 
full force and effect from and after its 
passage and approval." 

Acts 1977, No. 453, § 5: approved Mar. 
17, 1977. Emergency clause provided: "In 
1935, the General Assembly passed Act 65 



of 1935 which was Arkansas' version of 
the Uniform Act to Secure the Attendance 
of Witnesses from Without a State in 
Criminal Cases. The Arkansas version of 
the Uniform Act omitted references to 
grand jury and special criminal proceed- 
ings. Arkansas never adopted the new 
Uniform Act which was amended to cor- 
rect this deficiency. 

"It is hereby found by the General As- 
sembly of the State of Arkansas that there 
is presently no way a person can be com- 
pelled to attend a grand jury proceeding in 
another state unless the Arkansas Uni- 
form Act so provides. Likewise, persons 
from other states cannot be compelled to 
attend before an Arkansas grand jury un- 
less the version of the Uniform Act in both 
states so provides. 

"It is further found by the General As- 
sembly of the State of Arkansas that there 
has been a tremendous growth of inter- 
state crime. Most of these crimes are not 
within the United States Code, and the 
states must cooperate to prosecute them. 

"Therefore, this Act being necessary for 
the efficient and adequate administration 
of criminal justice in the State, an emer- 
gency is hereby declared to exist, and this 
Act shall be effective and in force from and 
after its passage." 



RESEARCH REFERENCES 



ALR. Availability under Uniform Act to 
Secure the Attendance of Witnesses from 
Without a State in Criminal Proceedings 
of subpoena duces tecum. 7 ALR 4th 836. 

Witness certificate to secure attendance 
of out-of-state witness under Uniform Act 
to Secure the Attendance of Witnesses 
from Without State in Criminal Proceed- 
ings. 12 ALR 4th 742. 



Issuance of summons directing atten- 
dance of witness under Uniform Act to 
Secure the Attendance of Witnesses from 
Without a State in Criminal Proceedings. 
12 ALR 4th 771. 

Ark. L. Rev. Hall, The Prosecutor's 
Subpoena Power, 33 Ark. L. Rev. 122. 



CASE NOTES 



Cited: Thomas v. Pacheco, 
564, 740 S.W.2d 123 (1987). 



293 Ark. 
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16-43-401. [Reserved.] 

Publisher's Notes. Section 1 of the 
ULA act, which concerns definitions, was 
not adopted in Arkansas. 

16-43-402. Attendance in another state. 

If a judge of a court of record in any state which by its laws has made 
provision for commanding persons within that state to attend and 
testify in this state certifies under the seal of such court that there is a 
criminal prosecution or criminal proceeding pending in such court, or 
that a grand jury or prosecuting attorney's investigation has com- 
menced or is about to commence, that a person being within this state 
is a material witness in such prosecution or proceeding or grand jury or 
prosecuting attorney's investigation, and that his presence will be 
required for a specified number of days, and upon presentation of such 
certificate to any judge of a court of record in the county in which such 
person is, such judge shall fix a time and place for a hearing, and shall 
make an order directing the witness to appear at a time and place 
certain for the hearing. 

If at a hearing the judge determines that the witness is material and 
necessary, that it will not cause undue hardship to the witness to be 
compelled to attend and testify in the prosecution or proceeding or a 
grand jury or prosecuting attorney's investigation in the other state, 
and that the laws of the state in which the prosecution or proceeding is 
pending, or grand jury or prosecuting attorney's investigation has 
commenced or is about to commence, and of any other state through 
which the witness may be required to pass by ordinary course of travel 
will give to him protection from arrest and the service of civil and 
criminal process, he shall issue a summons, with a copy of the 
certificate attached, directing the witness to attend and testify in the 
court where the prosecution or proceeding is pending, or where a grand 
jury or prosecuting attorney's investigation has commenced or is about 
to commence at a time and place specified in the summons. In any such 
hearing the certificate shall be prima facie evidence of all the facts 
stated therein. 

If the certificate recommends that the witness be taken into imme- 
diate custody and delivered to an officer of the requesting state to 
assure his attendance in the requesting state, such judge may, in lieu of 
notification of the hearing, direct that such witness be forthwith 
brought before him for the hearing; and the judge at the hearing being 
satisfied of the desirability of such custody and delivery, for which 
determination the certificate shall be prima facie proof of such desir- 
ability may, in lieu of issuing subpoena or summons, order that the 
witness be forthwith taken into custody and delivered to an officer of 
the requesting state. 

If the witness, who is summoned as above provided, after being paid 
or tendered by some properly authorized person the sum of twelve cents 
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(120) a mile for each mile by the ordinary traveled route or the actual 
expense of travel, lodging, and meals to and from the court where the 
prosecution or proceeding is pending or the grand jury or prosecuting 
attorney's investigation is being conducted and twenty-five dollars 
($25.00) for each day, that he is required to travel and attend as a 
witness, fails without good cause to attend and testify as directed in the 
summons, he shall be punished in the manner provided for the 
punishment of any witness who disobeys a summons issued from a 
court of record in this state. 

As used in this subchapter, "prosecuting attorney's investigation" 
shall mean any investigation conducted by a prosecuting attorney in 
another state under a law substantially similar to § 16-43-212. 

History. Acts 1935, No. 65, § 1; Pope's 
Dig., § 3942; 1977, No. 453, § 1; A.S.A. 
1947, § 43-2005. 

CASE NOTES 

Cited: Hale v. State, 246 Ark. 989, 440 Lackey v. State, 288 Ark. 225, 703 S.W.2d 

S.W.2d 550 (1969); Hill v. Lewis, 361 F. 858 (1986); Bussard v. State, 300 Ark. 174, 

Supp. 813 (E.D. Ark. 1973); Doles v. State, 778 S.W.2d 213 (1989). 
275 Ark. 448, 631 S.W.2d 281 (1982); 

16-43-403. Witness from another state. 

If a person in any state, which by its laws has made provision for 
commanding persons within its borders to attend and testify in criminal 
prosecutions or proceedings or grand jury or prosecuting attorney's 
investigations commenced or about to commence, in this state, is a 
material witness in a prosecution or proceeding pending in a court of 
record in this state, or in a grand jury or prosecuting attorney's 
investigation which has commenced or is about to commence, a judge of 
such court may issue a certificate under the seal of the court stating 
these facts and specifying the number of days the witness will be 
required. The certificate may include a recommendation that the 
witness be taken into immediate custody and delivered to an officer of 
this state to assure his attendance in this state. This certificate shall be 
presented to a judge of a court of record in the county in which the 
witness is found. 

If the witness is summoned to attend and testify in this state he shall 
be tendered the sum of twelve cents (12#) a mile for each mile by the 
ordinary traveled route or the actual expenses of travel, lodging, and 
meals to and from the court where the prosecution or proceeding is 
pending or the grand jury or prosecuting attorney's investigation is 
being conducted and twenty-five dollars ($25.00) for each day that he is 
required to travel and attend as a witness. A witness who has appeared 
in accordance with the provisions of the summons shall not be required 
to remain within this state a longer period of time than the period 
mentioned in the certificate, unless otherwise ordered by the court. If 
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such witness, after coming into this state, fails without good cause to 
attend and testify as directed in the summons, he shall be punished in 
the manner provided for the punishment of any witness who disobeys a 
summons issued from a court of record in this state. 



History. Acts 1935, No. 65, § 2; Pope's 
Dig., § 3943; Acts 1953, No. 352, § 1; 



1977, No. 453, § 2; A.S.A. 1947, § 43- 
2006. 



CASE NOTES 



Analysis 

In general. 

Capital cases. 

Compulsory process. 

Discretion of court. 

Expenses. 

Reasonable efforts to procure witness. 

Refusal to subpoena. 

Witness taken into custody. 

In General. 

This section provides a mechanism for 
the defendant to request the court to order 
the attendance of the defendant's wit- 
nesses. Perry v. Norris, 879 F. Supp. 1503 
(E.D. Ark. 1995), aff'd, 107 F.3d 665 (8th 
Cir. 1997). 

Capital Cases. 

Section 16-43-208, which provides for 
unlimited out-of-state witnesses in capital 
felony cases, must be read in conjunction 
with this section; such right to witnesses 
is not absolute but, rather, rests within 
the sound discretion of the trial judge. 
Mackey v. State, 279 Ark. 307, 651 S.W.2d 
82 (1983). 

Trial court erred in refusing to sub- 
poena out-of-state government witnesses 
who performed certain tests which were 
negative or inconclusive in linking defen- 
dant to crime; however, error was harm- 
less where other evidence available to jury 
indicated that test results were negative. 
Mackey v. State, 279 Ark. 307, 651 S.W.2d 
82 (1983). 

Compulsory Process. 

The right to compulsory process is not 
absolute. In order to be entitled to compul- 
sory process, the defendant must show 
how the witness' testimony would have 
been both material and favorable to his 
defense. Wright v. Lockhart, 914 F.2d 
1093 (8th Cir. 1990), cert, denied, 498 U.S. 
1126, 111 S. Ct. 1089, 112 L. Ed. 2d 1193 
(1991). 



In order to establish that noncompelled 
testimony is material, defendant must 
show that the suppressed evidence might 
have affected the outcome of the trial. 
Wright v. Lockhart, 914 F.2d 1093 (8th 
Cir. 1990), cert, denied, 498 U.S. 1126, 111 
S. Ct. 1089, 112 L. Ed. 2d 1193 (1991). 

Even if the denial of compulsory process 
amounts to constitutional error, federal 
circuit court will not reverse a conviction 
if the error is harmless. Wright v. 
Lockhart, 914 F.2d 1093 (8th Cir. 1990), 
cert, denied, 498 U.S. 1126, 111 S. Ct. 
1089, 112 L. Ed. 2d 1193 (1991). 

Trial court's refusal to compel the atten- 
dance of nonresident witnesses did not 
violate defendant's Sixth Amendment 
right to compulsory process. Wright v. 
Lockhart, 914 F.2d 1093 (8th Cir. 1990), 
cert, denied, 498 U.S. 1126, 111 S. Ct. 
1089, 112 L. Ed. 2d 1193 (1991). 

Discretion of Court. 

The issuance of a petition for certifica- 
tion of a material nonresident witness, 
which compels attendance at government 
expense, is not an absolute right and lies 
within the discretion of the trial court. 
Wright v. State, 267 Ark. 264, 590 S.W.2d 
15 (1979); Logan v. State, 300 Ark. 35, 776 
S.W.2d 341 (1989); Perry v. Norris, 879 F. 
Supp. 1503 (E.D. Ark. 1995). 

Although the court was unaware it had 
any authority to act under this section, 
the result was the same as if the trial 
court had knowingly exercised its discre- 
tion by deciding that it would not, under 
the facts and circumstances of this case, 
issue a certificate demanding that the 
Alabama authorities require the atten- 
dance of defendant's witnesses; the defen- 
dant's constitutional rights were not vio- 
lated. Perry v. Norris, 879 F. Supp. 1503 
(E.D. Ark. 1995), aff'd, 107 R3d 665 (8th 
Cir. 1997). 

There is no absolute right to the certifi- 
cation process created by this section; the 
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matter is within the discretion of the trial 
judge. Rowbottom v. State, 327 Ark. 76, 
938 S.W.2d 224 (1997). 

Expenses. 

Where trial court had offered to allow 
the defendant to either bring four wit- 
nesses from out-of-state to testify at the 
trial or to take the depositions of an un- 
limited number of out-of-state witnesses, 
and the defendant chose to take the dep- 
ositions, the defendant failed to establish 
that he was prejudiced by the court's fail- 
ure to also allow him expenses for out-of- 
state witnesses since apparently all of the 
witnesses suggested by the defendant ap- 
peared at the trial anyway. Perry v. State, 
277 Ark. 357, 642 S.W.2d 865 (1982). 

Reasonable Efforts to Procure Wit- 
ness. 

It was reversible error to permit the 
reading in evidence of a transcript of evi- 
dence given by a witness at a previous 
trial because of the absence of the witness 
from the state when the state's efforts to 
obtain the presence of the witness at the 
trial was confined to the issuance of two 
subpoenas and did not include inquiries 
as to the exact whereabouts of the witness 
nor efforts to obtain his testimony under 
this section. Satterfield v. State, 248 Ark. 
395, 451 S.W.2d 730 (1970). 

Where state waited until it was too late 
to obtain witness under this section, the 
state's efforts were not reasonable; how- 



ever, the state's misconduct in reading 
into the record the witness's testimony 
given at the first trial was harmless error, 
since the testimony was not critical be- 
cause a rape victim's testimony need not 
be corroborated. Holloway v. State, 268 
Ark. 24, 594 S.W.2d 2 (1980), cert, denied, 
474 U.S. 836, 106 S. Ct. Ill, 88 L. Ed. 2d 
90 (1985). 

Refusal to Subpoena. 

Court did not abuse its discretion in 
refusing to subpoena out-of-state wit- 
nesses sought by the defendant in connec- 
tion with his defense. Wright v. State, 267 
Ark. 264, 590 S.W.2d 15 (1979). 

Where defendant failed to support his 
claim that witness' out-of-state estranged 
husband was a material witness, the 
judge properly refused to compel his at- 
tendance. Rowbottom v. State, 327 Ark. 
76, 938 S.W.2d 224 (1997). 

Witness Taken into Custody. 

Testimony of a material witness did not 
need to be suppressed because the witness 
was arrested and placed in jail for three 
days before she was transported back to 
this state; this section does contemplate 
that the material witness be taken into 
custody in the foreign state. Verdict v. 
State, 315 Ark. 436, 868 S.W2d 443 
(1993). 

Cited: Coble v. State, 274 Ark. 134, 624 
S.W.2d 421 (1981); Leshe v. State, 304 
Ark. 442, 803 S.W.2d 522 (1991). 



16-43-404. Witnesses immune from arrest. 

If a person comes into this state in obedience to a summons directing 
him to attend and testify in a criminal prosecution in this state he shall 
not while in this state pursuant to such summons be subject to arrest or 
the service of process, civil or criminal, in connection with matters 
which arose before his entrance into this state under the summons. 

If a person passes through this state while going to another state in 
obedience to a summons to attend and testify in a criminal prosecution 
in that state or while returning therefrom, he shall not while so passing 
through this state be subject to arrest or the service of process, civil or 
criminal, in connection with matters which arose before his entrance 
into this state under the summons. 



History. Acts 1935, No. 65, § 3; Pope's 
Dig., § 3944; A.S.A. 1947, § 43-2007. 
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RESEARCH REFERENCES 

Ark. L. Rev. Witness Privileges, 15 
Ark. L. Rev. 93. 

16-43-405. Uniformity of interpretation. 

This subchapter shall be so interpreted and construed as to effectuate 
its general purpose to make uniform the law of the states which enact 
it. 

History. Acts 1935, No. 65, § 4; A.S.A. 
1947, § 43-2008. 

16-43-406. Short title — Uniform Act. 

This subchapter may be cited as the "Uniform Act to Secure the 
Attendance of Witnesses from Without the State in Criminal Cases". 

History. Acts 1935, No. 65, § 5; A.S.A. 
1947, § 43-2009. 

16-43-407. Repealer. 

All acts or parts of acts inconsistent with this subchapter are hereby 
repealed. 

History. Acts 1935, No. 65, § 6; A.S.A. 
1947, § 43-2009n. 

16-43-408. [Reserved.] 

Publisher's Notes. Section 8 of the 
ULA act, the severability provision, was 
not adopted in Arkansas. 

16-43-409. Effective date. 

Whereas, under the present statutes of the State of Arkansas there is 
no adequate remedy whereby the attendance of witnesses from without 
the state may be enforced, and whereas, it is necessary for the 
immediate preservation of the peace of the State of Arkansas that 
adequate means be provided whereby the attendance of witnesses from 
without the state may be had, an emergency is hereby declared and this 
subchapter shall become operative and in effect and be in force from 
and after its passage. 

History. Acts 1935, No. 65, § 7; A.S.A. was signed by the Governor and became 
1947, § 43-2009n. effective on February 20, 1935. 

Publisher's Notes. Acts 1935, No. 65 
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SECTION. 

16-43-501. Accused as witness. 
16-43-502. Joint defendant as witness. 



SECTION. 

16-43-503. Party injured as witness. 



Effective Dates. Acts 
§ 2: effective on passage. 



1885, No. 82, 



RESEARCH REFERENCES 



ALR. Court's witnesses (other than ex- 
pert) in state criminal prosecution. 16 
ALR 4th 352. 

Am. Jur. 81 Am. Jur. 2d, Witn., § 69 et 
seq. 

Ark. L. Rev. Theory of Testimonial 



Competency and Privilege, 4 Ark. L. Rev. 
377. 

Character, Corruption and Contradic- 
tion in Arkansas, 15 Ark. L. Rev. 50. 

C.J.S. 97 C.J.S., Witn., §§ 35 et seq., 49 
et seq. 



16-43-501. Accused as witness. 

On the trial of all indictments, informations, complaints, and other 
proceedings against persons charged with the commission of crimes, 
offenses, and misdemeanors in this state, the person so charged shall, 
at his own request, but not otherwise, be a competent witness. The 
failure of the person so charged to make such a request shall not create 
any presumption against him. 

History. Acts 1885, No. 82, § 1, p. 126; 
C. & M. Dig., § 3123; Pope's Dig., § 3957; 
A.S.A. 1947, § 43-2016. 

CASE NOTES 



Analysis 

Applicability. 

Comments on failure to testify. 

Cross-examination. 

Directed verdict. 

Immunity from testifying. 

Instructions. 

Applicability. 

This section does not apply to the ad- 
mission of a voluntary statement made by 
accused at a coroner's inquest. Dunham v.. 
State, 207 Ark. 472, 181 S.W.2d 242 
(1944). 

Comments on Failure to Testify. 

Prosecutor's comments on defendant's 
failure to testify held improperly allowed. 
Curtis v. State, 89 Ark. 394, 117 S.W. 521 
(1909); Porterfield v. State, 145 Ark. 472, 



224 S.W. 957 (1920); Perry v. State, 188 
Ark. 133, 64 S.W.2d 328 (1933); Freeman 
v. State, 214 Ark. 359, 216 S.W.2d 864 
(1949); Bailey v. State, 287 Ark. 183, 697 
S.W.2d 110 (1985). 

This section does not authorize the de- 
fendant's counsel to offer explanation as to 
defendant's failure to testify, so that 
where counsel for defendant stated that 
he did not take the stand because it was 
not necessary, he cannot complain that 
the prosecuting attorney replied that he 
could have taken the stand and denied the 
charge. Collins v. State, 143 Ark. 604, 221 
S.W. 455 (1920). 

It is error, presumptively prejudicial, 
for the prosecuting attorney to call atten- 
tion of the jury to the failure of the ac- 
cused to testify. Bridgman v. State, 170 



321 



WITNESSES GENERALLY 



16-43-502 



Ark. 709, 280 S.W. 982 (1926); Bradley v. 
State, 320 Ark. 100, 896 S.W.2d 425 
(1995). 

The prosecuting attorney's statement 
was not a comment on the defendant's 
failure to testify but merely an argument 
that the named witnesses' testimony 
should be believed because undisputed. 
Davis v. State, 174 Ark. 891, 298 S.W. 359 
(1927). 

Prosecutor's remark in his opening 
statement to the effect that the decedent 
could not tell his side of the story and that 
it would all have to come from the defen- 
dant resulted in pre-evidentiary coercion 
which may have forced the defendant to 
testify against her will. Clark v. State, 256 
Ark. 658, 509 S.W.2d 812 (1974). 

A violation of this section, although pre- 
sumptively prejudicial, can be harmless 
error if it is shown beyond a reasonable 
doubt that the error did not influence the 
verdict. Bradley v. State, 320 Ark. 100, 
896 S.W.2d 425 (1995). 

Although the prosecutor made an 
impermissable comment regarding wit- 
ness' failure to testify, the overwhelming 
evidence of defendant's guilt rendered the 
improper comment harmless. Landreth v. 
State, 331 Ark. 12, 960 S.W.2d 434 (1998). 

Cross-Examination. 

When a defendant in a criminal case 
becomes a witness in his own behalf, he 
may be impeached on cross-examination 
and may be questioned as to whether he 
has formerly been convicted of an infa- 
mous crime. Turner v. State, 100 Ark. 199, 
139 S.W 1124 (1911). 

Directed Verdict. 

Court cannot direct verdict of guilty, 
although there is sufficient evidence to 
convict and such evidence is undenied, 
since defendant's failure to testify cannot 
create a presumption against him. Paxton 
v. State, 114 Ark. 393, 170 S.W. 80 (1914). 

Immunity from Testifying. 

Statements made by a witness in the 
presence of the accused before the exam- 



ining court did not call for a denial from 
him as he was not required to testify in 
the case. Maloney v. State, 91 Ark. 485, 
121 S.W. 728 (1909). 

Even after an indictment is found, the 
person charged cannot be made a witness 
in the trial except at his own request. 
Claborn v. State, 115 Ark. 387, 171 S.W. 
862 (1914). 

The trial court erred in requiring defen- 
dant to take the witness stand when 
called as a witness by his codefendant 
when they were tried together. Brown v. 
State, 259 Ark. 449, 534 S.W2d 213 
(1976). 

Instructions. 

Where the accused has taken the stand 
as a witness and his testimony has been 
impeached by evidence of contradictory 
statements, it is the duty of the trial court 
to admonish the jury that the alleged 
conflicting statements are not to be con- 
sidered as substantive proof of the ac- 
cused's guilt. Pinkerton v. State, 126 Ark. 
201, 190 S.W. 110 (1916). 

An instruction that the defendant had a 
right to testify and the fact that he did not 
avail himself of this right was not to be 
considered against him, was not prejudi- 
cial to the defendant. Scott v. State, 169 
Ark. 326, 275 S.W 667 (1925). 

Refusal of an instruction that the defen- 
dant's failure to testify was neither evi- 
dence nor presumption of guilt and should 
not be considered in determining guilt, 
was reversible error under this section. 
Cox v. State, 173 Ark. 1115, 295 S.W. 29 
(1927). See Martin v. State, 151 Ark. 365, 
236 S.W. 274 (1922). 

Instruction that accused's failure to tes- 
tify was not to be considered in determin- 
ing his guilt, given without a request 
therefor, was not error. Thompson v. State, 
205 Ark. 1040, 172 S.W.2d 234 (1943). 



16-43-502. Joint defendant as witness. 

When two (2) or more persons are indicted in the same indictment, 
each defendant may testify in behalf of, or against, the other defen- 
dants. 
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History. Acts 1893, No. 89, § 1, p. 157; Cross References. Joint offender as 
C. & M. Dig., § 3124; Pope's Dig., § 3958; witness before grand jury, § 16-85-506. 
A.S.A. 1947, § 43-2017. 

16-43-503. Party injured as witness. 

No person shall be rendered incompetent to testify in criminal cases 
by reason of his being the person injured or defrauded, or intended to be 
injured or defrauded, or because he would be entitled to satisfaction for 
the injury or may be liable to pay the costs of prosecution. 

History. Rev. Stat., ch. 45, § 166; C. & 
M. Dig., § 3121; Pope's Dig., § 3955; 
A.S.A. 1947, § 43-2018. 

Subchapter 6 — Immunity — Criminal Proceedings 



SECTION. 

16-43-601. 
16-43-602. 
16-43-603. 
16-43-604. 
16-43-605. 



Definitions. 

Penalty. 

Immunity generally. 

Issuance of order to testify. 

Court order approving grant 



SECTION. 



of immunity — Granting 
of immunity only after re- 
fusal to testify. 
16-43-606. Limitation on immunity. 



Preambles. Acts 1973, No. 561, con- 
tained a preamble which read: "Whereas, 
the law of the State of Arkansas is pres- 
ently unsettled concerning the extent of 
authority of a prosecuting attorney to 
grant immunity from prosecution to per- 
sons testifying in criminal matters; and 

"Whereas, said uncertainty results in 
difficulty for grand juries and prosecuting 
attorneys in obtaining necessary informa- 
tion about crimes committed in this State; 
and 

"Whereas, because of the uncertainty as 
to the legality of prosecuting attorneys' 
granting of immunity, persons whose tes- 



timony may be material to an investiga- 
tion or prosecution are reluctant to testify 
under circumstances which may incrimi- 
nate them; and 

"Whereas, it is essential that guidelines 
be established in order to facilitate prose- 
cutions and investigations of criminal 
matters, and to clarify the authority of the 
prosecuting attorney to grant persons im- 
munity from prosecution where the testi- 
mony of the said person is material to an 
investigation or prosecution by the prose- 
cuting attorney or a grand jury; 

"Now, therefore 



RESEARCH REFERENCES 



ALR. Right of defendant in criminal 
proceeding to have immunity from prose- 
cution granted to defense witness. 4 ALR 
4th 617. 

Prosecutor's power to grant prosecution 
witness immunity from prosecution. 4 
ALR 4th 1221. 

Enforceability of agreement not to pros- 
ecute if accused would help in criminal 
investigation or would become witness 
against others. 32 ALR 4th 990. 



Ark. L. Rev. Farrow, New Jersey v. 
Portash: The Scope of Testimonial Immu- 
nity, 34 Ark. L. Rev. 306. 

UALR L.J. Survey of Arkansas Law, 
Criminal Law, 1 UALR L.J. 153. 

Note: An Equitable Treatment of Unau- 
thorized Prosecutorial Promises of Immu- 
nity, 1 UALR L.J. 389. 

Davis, Survey of Arkansas Law: Crimi- 
nal Law, 2 UALR L.J. 193. 
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16-43-601. Definitions. 

As used in this subchapter, unless the context otherwise requires: 

(1) "Court" means the circuit court for the judicial district of this 
state in which the proceeding is or may be held; 

(2) "Grand jury" means any grand jury impaneled in accordance with 
the laws of this state; 

(3) "Prosecuting attorney" means the prosecuting attorney for the 
judicial district of this state in which the proceeding is or may be held 
and includes his duly appointed deputies. 

History. Acts 1973, No. 561, § 1; 
ASA. 1947, § 28-531. 

CASE NOTES 

Special Prosecutor. nity as provided by this section. Weems v. 

A special prosecutor appointed pursu- Anderson, 257 Ark. 376, 516 S.W.2d 895 

ant to § 16-21-112 or § 16-21-116 or by (1974). 

the inherent power of the circuit court Cited: Hammers v. State, 261 Ark. 585, 

may request the court to require that a 550 S.W.2d 432 (1977). 
person testify upon being granted immu- 

16-43-602. Penalty. 

Any person who refuses to give testimony after an order has been 
issued by the circuit court for the judicial district in which the 
proceeding is or may be held directing him to give such testimony, as 
provided in this subchapter, shall be punished by a fine not to exceed 
the sum of fifty dollars ($50.00) or imprisonment in the county jail for 
a period not to exceed ninety (90) days, or both. Each refusal of the 
witness to so testify shall constitute a separate offense. 

History. Acts 1973, No. 561, § 5; 
A.S.A. 1947, § 28-535. 

16-43-603. Immunity generally. 

Whenever a witness refuses, on the basis of his privilege of self- 
incrimination, to testify or provide other information in a proceeding 
before or ancillary to a court, a grand jury, or a prosecuting attorney and 
the person presiding over the proceeding communicates to the witness 
an order issued under this subchapter, the witness may not refuse to 
comply with the order on the basis of his privilege against self- 
incrimination. However, no testimony or other information compelled 
under the order, or any other information directly or indirectly derived 
from such testimony or other information, may be used against the 
witness in any criminal case except a prosecution for perjury, giving a 
false statement, or otherwise failing to comply with the order. 

History. Acts 1973, No. 561, § 2; 
A.S.A. 1947, § 28-532. 
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CASE NOTES 

Analysis Standing to Contest Immunity. 

p A defendant has no standing to contest 

qS?™ f„ Lf M f i ;+„ the kind of immunity granted to a wit- 



Standing to contest immunity. 



ness; information gathered by virtue of 



Purpose. witness' immunity, however, is a different 

This section is not self-executing and its matter, at least with respect to the use of 

purpose is only to preserve the constitu- such evidence against the person who was 

tional privilege of self-incrimination to granted immunity. Trimble v. State, 316 

one compelled to testify. Hammers v. Ark. 161, 871 S.W.2d 562 (1994). 

State, 261 Ark. 585, 550 S.W.2d 432 Cited: Balentine v. State, 259 Ark. 590, 

(1977). 535 S.W.2d 221 (1976). 

16-43-604. Issuance of order to testify. 

(a) In the case of any individual who has been or may be called to 
testify or provide other information at any proceeding before or ancil- 
lary to a court, a grand jury, or a prosecuting attorney, the circuit court 
for the judicial district in which the proceeding is or may be held shall 
issue, in accordance with subsection (b) of this section and upon the 
request of the prosecuting attorney for the district, an order requiring 
the individual to give testimony or provide other information which he 
refuses to give or provide on the basis of his privilege against self- 
incrimination, such order to become effective as provided in this 
subchapter. 

(b) A prosecuting attorney may request an order under subsection (a) 
of this section when, in his judgment: 

(1) The testimony or other information from the individual may be 
necessary to the public interest; and 

(2) The individual has refused or is likely to refuse to testify or 
provide other information on the basis of his privilege against self- 
incrimination. 

History. Acts 1973, No. 561, § 3;A.S.A. substituted "this subchapter" for "§ 16- 
1947, § 28-533; Acts 1995, No. 1296, § 62. 43-601" in (a). 
Amendments. The 1995 amendment 

CASE NOTES 

Cited: Rood v. State, 4 Ark. App. 289, 
630 S.W.2d 543 (1982). 

16-43-605. Court order approving grant of immunity — Grant- 
ing of immunity only after refusal to testify. 

No prosecuting attorney shall grant immunity until he has applied 
for and obtained in each case a written order from the judge of the 
circuit court approving the grant of immunity. No such immunity shall 
be granted by a prosecuting attorney until after the individual has 
declined to answer questions or has requested immunity before answer- 
ing questions. 
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16-43-606 



History. Acts 1973, No. 561, § 4; 
A.S.A. 1947, § 28-534. 



CASE NOTES 



Analysis 

Purpose. 

Discretion of prosecutor. 
No immunity granted. 
Request for immunity. 

Purpose. 

Where the testimony of a defense wit- 
ness was offered to impeach the credibility 
of a prosecution witness, to grant the 
defense witness immunity would defeat 
the purpose of this section, which is to aid 
the prosecution in apprehending crimi- 
nals. Fears v. State, 262 Ark. 355, 556 
S.W2d 659 (1977). 

Discretion of Prosecutor. 

The granting of immunity is merely a 
statutory, not a constitutional, right and 
lies within the discretion of the prosecutor 
when he believes such grant is necessary 
to the public interest. Fears v. State, 262 
Ark. 355, 556 S.W2d 659 (1977). 

No Immunity Granted. 

The defendant in a prosecution for drug 
offenses was not entitled to immunity 



since there was never any agreement to 
grant immunity made by the prosecuting 
attorney and, even if there had been such 
an agreement, there was no written court 
approval for it. Tabor v. State, 333 Ark. 
429, 971 S.W.2d 227 (1998). 

Request for Immunity. 

Where prosecuting attorney did not re- 
quest immunity for a defense witness and 
there was no evidence that the defendant 
had ever requested that the prosecutor 
seek immunity for the witness, the trial 
court did not err in refusing to grant 
immunity to the witness who was also 
charged with a murder arising out of the 
same altercation, since there was no stat- 
utory authority for a request of a grant of 
immunity by anyone other than the pros- 
ecuting attorney. Rood v. State, 4 Ark. 
App. 289, 630 S.W.2d 543 (1982). 

Cited: Hammers v. State, 261 Ark. 585, 
550 S.W.2d 432 (1977). 



16-43-606. Limitation on immunity. 

An individual who has once been granted immunity under the 
provisions of this subchapter for an offense in connection with which his 
testimony has been sought shall not again be granted immunity under 
this subchapter in connection with any subsequent offenses. 

History. Acts 1973, No. 561, § 6; 
A.S.A. 1947, § 28-536. 

Subchapter 7 — Examination 



SECTION. 

16-43-701. Persons present compelled to 
testify. 

16-43-702. Direct examination and cross- 
examination. 



SECTION. 

16-43-703. 



Reexamination of witnesses. 



Publisher's Notes. Some provisions of 
this subchapter may be superseded by the 
Arkansas Rules of Civil Procedure pursu- 



ant to the Supersession Rule adopted by 
the Supreme Court of Arkansas in its 
order of December 18, 1978. 
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Cross References. Refusal to be sworn 
or answer questions as contempt, § 16- 
10-108. 

RESEARCH REFERENCES 

ALR. Manner or extent of examination Am. Jur. 81 Am. Jur. 2d, Witn., §§ 23 
of witnesses by trial judge. 6 ALR 4th 951. et seq., 416 et seq. 

Attorney's use of objectionable ques- C.J.S. 98 C.J.S., Witn., § 315 et seq. 
tions in examination of witness in state 
judicial proceeding as contempt of court. 
31 ALR 4th 1279. 



16-43-701. Persons present compelled to testify. 

A person present before a court or judicial officer may be compelled to 
testify in the same manner as if he were served with a subpoena. 

History Civil Code, § 659; C. & M. 
Dig., § 4192; Pope's Dig., § 5203; A.S.A. 
1947, § 28-701. 

16-43-702. Direct examination and cross-examination. 

The examination of a witness by the party producing him is the direct 
examination. The examination of the same witness upon the same 
matter by the adverse party is the cross-examination. The direct 
examination must be completed before the cross-examination begins 
unless the court otherwise directs. 

History. Civil Code, § 651; C. & M. 
Dig., § 4184; Pope's Dig., § 5194; A.S.A. 
1947, § 28-704. 

RESEARCH REFERENCES 

Ark. L. Rev. Direct Examination of 
Witnesses, 15 Ark. L. Rev. 32. 

CASE NOTES 

Analysis ness. Saint Louis, I.M. & S. Ry. v. Faisst, 

. . 68 Ark. 587, 61 S.W. 374 (1900). 
Cross-examination. 

Voir dire. Voir Dire. 

It was reversible error to permit the 

Cross-Examination. , defendants to engage in a lengthy voir 

Where a party neglected to introduce a dire examination of plaintiff's witnesses 

contradictory written statement during as to the basis of their opinions on matter 

his cross-examination of the witness who at issue before such opinions had been 

made it, it was in the discretion of the trial given. Arkansas State Hwy. Comm'n v. 

court to refuse him permission to inject it Dipert, 249 Ark. 1145, 463 S.W.2d 388 

during cross-examination of another wit- (1971). 
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16-43-703 



16-43-703. Reexamination of witnesses. 

A witness once examined cannot be reexamined as to the same matter 
without leave of the court but may be reexamined as to any new matter 
upon which he has been examined by the adverse party. After the 
examination on both sides is concluded, the witness cannot be recalled 
without leave of the court. 



History. Civil Code, { 
Dig., § 4190; Pope's Dig. 
1947, § 28-710. 



657; C. & M. 
§ 5200; A.S.A. 



CASE NOTES 



Analysis 

Discretion of court. 

Recall. 

Reswearing. 

Discretion of Court. 

It is within the discretion of the trial 
court to permit the re-examination of wit- 
nesses after the case has been closed, and 
its doing so after the case has been sub- 
mitted to the jury will not be held revers- 
ible error, unless that discretion has been 
abused. Whittaker v. State, 173 Ark. 1172, 
294 S.W. 397 (1927); Simmons v. State, 
184 Ark. 373, 42 S.W.2d 549 (1931). 

This section permits recall "with leave 
of court," and that decision will not be 
reversed on appeal absent an abuse of 
discretion. Davis v. State, 318 Ark. 212, 
885 S.W.2d 292 (1994). 

Recall. 

The refusal to permit a defendant to 
recall the prosecuting witness for further 



cross-examination was not an abuse of 
discretion where the witness had been 
thoroughly cross-examined by the defen- 
dant's counsel. Green v. State, 185 Ark. 73, 

46 S.W.2d 8 (1932). 

There was no error in recalling witness 
to the stand where the judge was merely 
exercising his discretion and the court 
sustained all objections to the testimony 
offered. Holmes v. State, 257 Ark. 871, 520 
S.W.2d 715 (1975). 

Court did not abuse its discretion in 
allowing recall of victim to the stand after 
she had been allowed to remain in the 
courtroom during the playing of the defen- 
dant's tape-recorded confession. Rolark v. 
State, 299 Ark. 299, 772 S.W.2d 588 
(1989). 

Reswearing. 

A witness, on being recalled, need not be 
sworn again. Redd v. State, 65 Ark. 475, 

47 S.W. 119 (1898); Teel v. State, 129 Ark. 
180, 195 S.W. 32 (1917). 



Subchapter 8 — Compensation 



SECTION. 

16-43-801. Witness fees generally. 
16-43-802. Witness fees in county 
probate courts. 



SECTION. 

16-43-803. [Superseded.] 
and 16-43-804. Proof of attendance. 
16-43-805. Fee for ferriage. 



Cross References. Fee bills, § 16-68- 
501. 

Effective Dates. Acts 1875, No. 77, 
§ 53: effective on passage. 



Acts 1885, No. 
passage. 



121, § 3: effective on 



16-43-801 



PRACTICE, PROCEDURE, AND COURTS 



328 



16-43-801. Witness fees generally. 

Witnesses shall be allowed compensation as follows: 

(1) For attendance before any circuit court, arbitration, auditor, 
commissioner, or other persons in civil cases, five dollars ($5.00) per 
day; 

(2) For attendance in criminal cases, five dollars ($5.00) per day; 

(3) For attendance before a justice of the peace, fifty cents (50#). 

History. Acts 1875, No. 77, § 39, p. § 5700; Acts 1969, No. 157, § 1; 1975, No. 
167; C. & M. Dig., § 4611; Pope's Dig., 344, § 1; A.S.A. 1947, § 28-524. 

CASE NOTES 



Analysis 

Amount of fee. 
Civil cases. 
Expert. 
Informant. 

Amount of Fee. 

The language in subdivision (2) which 
provides that witnesses in criminal cases 
shall be paid at a rate of $5.00 per day is 
not intended to be a ceiling amount. Wil- 
liams v. State, 304 Ark. 279, 801 S.W.2d 
296 (1990). 

Civil Cases. 

In civil cases, witnesses are entitled to 
their ferriage and per diem in every case 



in which they are summoned, however 
numerous. Springfield & M.R.R. v. Lam- 
bert, 42 Ark. 121 (1883). 

Expert. 

An expert cannot demand extra com- 
pensation. Flinn v. Prairie County, 60 Ark. 
204, 29 S.W. 459 (1895). 

Informant. 

Payment of an informant's expenses is 
not precluded under subdivision (2), nor is 
any payment made to him by his em- 
ployer. Williams v. State, 304 Ark. 279, 
801 S.W2d 296 (1990). 



16-43-802. Witness fees in county and probate courts. 

Witnesses, duly summoned, shall be allowed for their attendance as 
such before either county or probate courts the sum of one dollar ($1.00) 
for each day's attendance, to be taxed as other costs and paid by the 
unsuccessful party. 



History. Acts 1885, No. 121, § 2, p. 
198; C. & M. Dig., § 4611; Pope's Dig., 
§ 5700; A.S.A. 1947, § 28-525. 

A.C.R.C. Notes. The Supreme Court of 
Arkansas stated in a Per Curiam of Nov. 



24, 1986, that this section was deemed 
superseded by the Arkansas Rules of Civil 
Procedure to the extent it conflicts with 
ARCP 45(d). 



16-43-803. [Superseded.] 



A.C.R.C. Notes. The Supreme Court of 
Arkansas stated in a Per Curiam of Nov. 
24, 1986, that this section, concerning 
mileage fees, was deemed superseded by 
the Arkansas Rules of Civil Procedure. 



The section was derived from Acts 1875, 
No. 77, §§ 41, 42, p. 167; C. & M. Dig., 
§§ 4613, 4614; Pope's Dig., §§ 5702,5703; 
A.S.A. 1947, §§ 28-526, 28-527. 
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16-43-804. Proof of attendance. 

(a) Every account for attendance of a witness shall be sworn to and 
shall state that he was summoned to attend as a witness in the cause 
upon which the charge is made, shall state the number of days he 
attended, and, if the witness was summoned outside the limits of the 
county in which he resides, shall state the number of miles he traveled 
in consequence of the summons. 

(b) Every witness shall prove his attendance at each term he may 
attend before any court, or each time he may attend before any justice 
of the peace, whether the case is determined or not, before the clerk of 
the court or the justice before which he may be summoned to appear. 

History. Acts 1875, No. 77, §§ 43, 45, Dig., §§ 5704, 5705; A.S.A. 1947, §§ 28- 
p. 167; C. & M. Dig., §§ 4615, 4616; Pope's 528, 28-529. 

CASE NOTES 

Analysis St. Louis & S.F. Ry., 56 Ark. 249, 19 S.W. 

T 1 839 (1892); Logan County v. Trimm, 57 

in general. Ark 487 22 g w 164 (lg93) 

Costs. 

Criminal cases. Criminal Cases. 

Custom. A witness is not entitled to attendance 

fee in criminal cases unless proved up in 

In General. time. Fulks v. State, 64 Ark. 148, 41 S.W. 

This section does not require that the 54 (1897); Lansing Wheelbarrow Co. v. 

account be signed by the witness, nor that Montgomery, 91 Ark. 600, 121 S.W. 1052 

he make affidavit to it. Kansas City S. Ry. (1909) 

v. State, 98 Ark. 179, 135 S.W. 846 (1911). „ 

Custom. 

Costs. This section cannot be abrogated by 

The fee for taking witnesses' affidavits custom. Lansing Wheelbarrow Co. v. 

to their attendance is part of the costs of Montgomery, 91 Ark. 600, 121 S.W. 1052 

the case, and taxable as such. Trimble v. (1909). 

16-43-805. Fee for ferriage. 

Witnesses who leave home and attend any court in pursuance of a 
subpoena shall be allowed the amount necessarily paid out for crossing 
any ferry or toll bridge in going to and returning from the court. 

History. Acts 1875, No. 77, § 46, p. 
167; C. & M. Dig., § 4617; Pope's Dig., 
§ 5706; A.S.A. 1947, § 28-530. 

Subchapter 9 — Paternity or Child Support 

SECTION. 

16-43-901. Competent witnesses. 

16-43-901. Competent witnesses. 

(a) The biological mother of a child shall be a competent witness to 
testify in any court proceeding or administrative hearing as to who is 



16-43-901 PRACTICE, PROCEDURE, AND COURTS 330 

the biological father of the child, the time and place of conception, 
access by the putative father and by her husband, support or lack of 
support for the child provided by the putative father or by her husband, 
and any other matters necessary to the establishment of paternity or a 
support obligation for the child. 

(b) The husband of the biological mother shall be a competent 
witness to testify in any court proceeding or administrative hearing in 
which paternity or child support is an issue or may become an issue as 
to the following: 

(1) Date of marriage; 

(2) Period of cohabitation with the biological mother; 

(3) Period of nonaccess with the biological mother; and 

(4) Date of separation from the biological mother. 

(c) The putative father of a child shall be a competent witness to 
testify in any court proceeding or administrative hearing in which 
paternity or child support is an issue or may become an issue as to the 
following: 

(1) Period of cohabitation with the biological mother; 

(2) Period of access with the biological mother; and 

(3) Lack of sexual contact with the biological mother. 

(d) Upon a finding of the court by clear and convincing evidence that 
the presumption of legitimacy of a child born of a marriage has been 
rebutted, the court shall: 

(1) Relieve the putative father of further support liability; 

(2) Attempt to identify and establish the biological father of the 
child, if possible; and 

(3) Set a support obligation for the child to be paid by the biological 
father. 

(e)(1) To assist the court in this determination, the court may direct 
the biological mother, her husband, the putative father, and the child to 
submit to one (1) or more blood tests or other scientific examinations or 
tests as provided in § 9-10-108. 

(2) Such test results shall be admissible as provided in § 9-10-108. 

(f) In any case where the court is unable to determine paternity for 
the child, the lawful husband of the biological mother shall be presumed 
to be the father of the child, and the court shall establish a support 
obligation for the child unless blood tests or other scientific evidence 
conclusively eliminate him from paternity consideration. 

(g)(1) The purpose of this section is to enable the courts to receive 
into evidence relevant facts concerning the paternity of a child in any 
court proceeding or administrative hearing involving paternity or a 
support obligation for a child. 

(2) The court shall consider foremost the interest of the child in 
making any determination hereunder and consider only testimony and 
evidence which will serve the best interest of the child in its findings 
pursuant to this section. 

(h) As used in this section, "putative father" means any man, not 
deemed or adjudicated under the laws of the jurisdiction of the United 
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States to be the biological father of a child, who claims or is alleged to 
be the biological father of the child. 

History. Acts 1989, No. 657, § 1; 1993, (d)(3); designated the two sentences of (e) 

No. 431, § 1. as (e)(1) and (e)(2); added "unless blood 

Amendments. The 1993 amendment tests . . . consideration" at the end of (f); 

rewrote (d)(1); added "Attempt to identify and made minor stylistic changes, 
and" at the beginning of (d)(2) and "if Cross References. Paternity proceed- 

possible" at the end of (d)(2); added "to be { ngs generally, § 9-10-101 et seq. 
paid by the biological father" at the end of 

RESEARCH REFERENCES 

UALR L.J. Survey, Family Law, 12 Legislative Survey, Family Law, 16 
UALR L.J. 631. UALR L.J. 131. 

CASE NOTES 

Presumption of Legitimacy. such was not in the child's best interest 

In a divorce proceeding, the chancellor nor was it the goal of either parent. Leach 

erred in illegitimizing the parties' eldest v. Leach, 57 Ark. App. 155, 942 S.W.2d 286 

child, even though the evidence suggested (1997). 
the husband was not the child's father; 

Subchapter 10 — Minors 

SECTION. 

16-43-1001. Closed-circuit television. 

16-43-1001. Closed-circuit television. 

(a)(1) In any criminal proceeding, on motion of the prosecutor after 
notice to the defendant or on motion of the defense attorney, the court 
may, upon a showing of clear and convincing evidence that testifying in 
open court would be harmful or detrimental to the child, order that the 
testimony of a victim or witness who is a child twelve (12) years of age 
or under be taken outside the courtroom and the presence of the 
defendant and communicated to the courtroom by closed-circuit televi- 
sion. 

(2) Any such motion shall only apply to the witnesses of the moving 
party and shall be filed no later than five (5) days before the trial is 
scheduled to begin, except in cases where, while testifying, it becomes 
apparent that the child cannot continue with his or her testimony. 

(b) In ruling on the motion, the court shall consider the following 
factors: 

(1) The age and maturity of the child; 

(2) The possible effect that testimony in person may have on the 
child; 

(3) The extent of the trauma the child has already suffered; 

(4) The nature of the testimony to be given by the child; 

(5) The nature of the offense, including, but not limited to, the use of 
a firearm or any other deadly weapon during the commission of the 
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crime or the infliction of serious bodily injury upon the victim during 

the commission of the crime; 

(6)(A) Threats made to the child or the child's family in order to 
prevent or dissuade the child from attending or giving testimony at 
any trial or court proceeding or to prevent the child from reporting 
the alleged offense or from assisting in criminal prosecution. 

(B) Threats under this subdivision (b)(6) may include, but not be 
limited to, threats of serious bodily injury to be inflicted on the child 
or a family member, threats of incarceration or deportation of the 
child or a family member, or threats of removal of the child from the 
family or dissolution of the family; 

(7) Conduct on the part of the defendant or the defendant's attorney 
which causes the child to be unable to continue his testimony; and 

(8) Any other matter which the court considers relevant. 
(c)(1)(A) If the court orders that the child's testimony be taken by 
closed-circuit television, the testimony shall be taken outside the 
courtroom in the judge's chambers or in another suitable location 
designated by the judge. 

(B) Examination and cross-examination of the child shall proceed 
as though he or she were testifying in the courtroom. 

(C) The only persons who may be permitted in the room with the 
child during the child's testimony are: 

(i) The judge or a judicial officer appointed by the court; 

(ii) The prosecutor; 

(iii) The defense attorney, except a pro se defendant; 

(iv) The child's attorney; 

(v) Persons necessary to operate the closed-circuit television 
equipment; and 

(vi) Any person whose presence is determined by the court to be 
necessary to the welfare and well-being of the child. 
(2) The defendant shall be afforded a means of private, contempora- 
neous communication with the defendant's attorney during the testi- 
mony. 

(d) This section does not preclude the presence of both the victim and 
the defendant in the courtroom together for purposes of establishing or 
challenging the identification of the defendant when identification is a 
legitimate issue in the proceeding. 

(e) This section does not apply if the defendant is an attorney pro se 
unless the defendant has a court-appointed attorney assisting the 
defendant in the defense, in which case only the court-appointed 
attorney shall be permitted in the room with the child during the child's 
testimony. 

(f) Nothing in this section creates a right of a child witness to a 
closed-circuit television procedure in lieu of testifying in open court and 
the intent of this section is that testimony by closed-circuit television be 
used in limited circumstances. 

(g) Videotapes of closed-circuit testimony which are part of the court 
record are subject to a protective order of the court for the purpose of 
protecting the privacy of the alleged victim. 
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History. Acts 1997, No. 1186, § 1. 

CHAPTER 44 
DEPOSITIONS 

subchapter 

1. General Provisions. [Superseded.] 

2. Criminal Proceedings. 



RESEARCH REFERENCES 

Am. Jur. 23 Am. Jur. 2d, Depos. & Hearsay Exception Regarding Sexual Of- 

Disc, § 108 et seq. fenses, Abuse, Or Incest Is Unconstitu- 

C.J.S. 26A C.J.S., Depos., § 1 et seq. tional. George v. State, 306 Ark. 360, 813 

UALR L.J. Note, Constitutional Law— S.W.2d 792 (1991), 14 UALR L.J. 579. 
Confrontation Clause — Arkansas Child 



Subchapter 1 — General Provisions 
[Superseded] 

SECTION. 

16-44-101 — 16-44-121. [Superseded.] 
16-44-101 — 16-44-121. [Superseded.] 

A.C.R.C. Notes. The Supreme Court of 16-44-105. Civil Code, § 627; C. & M. 

Arkansas has held, in Per Curiams dated Dig., § 4223; Pope's Dig., § 5235; A.S.A. 

November 24, 1986 and November 21, 1947, § 28-316. 

1988, that this subchapter is superseded 16-44-106. Civil Code, § 628; C. & M. 

in its entirety by the Arkansas Rules of Dig., § 4224; Pope's Dig., § 5236; A.S.A. 

Civil Procedure. The Per Curiam of Nov. 1947, § 28-317. 

24, 1986, superseded §§ 16-44-107(a), 16- 16-44-107. Civil Code, §§ 629, 637; Acts 

44-108, 16-44-114, and 16-44-116 — 16- 1915, No. 290, § 20; C. & M. Dig., 

44-120; the Per Curiam of Nov. 21, 1988, §§ 4225, 4230; Pope's Dig., §§ 5237, 5242; 

superseded §§ 16-44-101 — 16-44-106, A.S.A. 1947, §§ 28-318, 28-323. 

16-44- 107(b), 16-44-109 — 16-44-113, 16- 16-44-108. Rev. Stat., ch. 48, § 18; C. & 

44-115, and 16-44-121. The subchapter M. Dig., § 4237; Pope's Dig., § 5249; 

was derived from the following sources: A.S.A. 1947, § 28-332. 

16-44-101. Civil Code, § 606; C. & M. 16-44-109. Rev. Stat., ch. 48, § 20; C. & 

Dig., § 4205; Pope's Dig., § 5216; A.S.A. M. Dig., § 4238; Pope's Dig., § 5250; 

1947, § 28-301. A.S.A. 1947, § 28-333. 

16-44-102. Rev. Stat, ch. 48, §§ 16, 17; 16-44-110. Civil Code, § 668; C. & M. 

C. & M. Dig., §§ 4212-4214; Pope's Dig., Dig., §§ 4242, 4243; Pope's Dig., §§ 5254, 

§§ 5224-5226; A.S.A. 1947, §§ 28-305, 28- 5255; A.S.A. 1947, § 28-336. 

306. 16-44-111. Civil Code, § 669; C. & M. 

16-44-103. Acts 1915, No. 290, § 17; C. Dig., § 4244; Pope's Dig., § 5256; A.S.A. 

& M. Dig., § 4206a; Pope's Dig., § 5218; 1947, § 28-337. 

A.S.A. 1947, § 28-308. 16-44-112. Civil Code, § 671; C. & M. 

16-44-104. Civil Code, § 626; C. & M. Dig., § 4246; Pope's Dig., § 5258; A.S.A. 

Dig., § 4222; Pope's Dig., § 5234; A.S.A. 1947, § 28-339. 

1947, § 28-315. 16-44-113. Civil Code, § 642; C. & M. 
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Dig., § 4247; Pope's Dig., § 5259; A.S.A. 16-44-118. Acts 1953, No. 335, § 3; 



1947, § 28-340. 

16-44-114. Civil Code, § 648; C. & M. 
Dig., § 4239; Pope's Dig., § 5251; A.S.A. 
1947, § 28-346. 

16-44-115. Acts 1953, No. 335, Prelimi- 
nary; A.S.A. 1947, § 28-347. 

16-44-116. Acts 1953, No. 335, § 1; 
A.S.A. 1947, § 28-348. 

16-44-117. Acts 1953, No. 335, § 2; 
A.S.A. 1947, § 28-349. 



A.S.A. 1947, § 28-350. 

16-44-119. Acts 1953, No. 335, § 6; 
1957, No. 344, § 1; A.S.A. 1947, § 28-353. 

16-44-120. Acts 1953, No. 335, § 7; 
A.S.A. 1947, § 28-354. 

16-44-121. Acts 1957, No. 288, § 2; 
A.S.A. 1947, § 28-361. 



Subchapter 2 — Criminal Proceedings 



SECTION. 

16-44-201. 



16-44-202. 



Authorization for deposition 
generally — Manner of 
taking — Use. 

Deposing witnesses upon 
showing of inability to at- 
tend trial — Use of deposi- 
tions. 



SECTION. 

16-44-203. 



Videotaped deposition of al- 
leged victim under 17 
years of age in sexual of- 
fense prosecution. 



Effective Dates. Acts 1979, No. 1022, 
§ 3: Apr. 18, 1979. Emergency clause pro- 
vided: "It has been found and is declared 
by the General Assembly of Arkansas that 
there is presently great confusion as to 
whether present law allows the use of 
depositions in criminal cases by both the 
state and defense, that fundamental fair- 
ness requires that the use of depositions 
be reciprocal, and that there is need for 
clarification of the statute authorizing the 
taking of such depositions. Therefore, an 
emergency is declared to exist, and this 
Act being necessary for the preservation 
of the public peace, health and safety, and 
for the effective and fair administration of 
justice, shall take effect and be in force 
from the date of its approval." 

Acts 1983, No. 407, § 3: Mar. 13, 1983. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 
sembly that the present law authorizing 
videotaped depositions of minors who are 



victims of sexual offenses has been con- 
strued to preclude direct testimony by the 
minor victim at trial if a videotaped dep- 
osition is taken; that, in some circum- 
stances, direct testimony should be al- 
lowed in addition to or in place of 
videotaped depositions; that the present 
interpretation has resulted in injustice, 
and this Act is immediately necessary to 
rectify the same. It is not the purpose of 
this Act to circumvent the original pur- 
pose of Act 368 of 1981, which was to 
protect the minor victim from the trauma 
of testifying in open court. However, it is 
recognized that in some limited circum- 
stances the interest in protecting the child 
is outweighed by the interest in convicting 
a guilty defendant. Therefore, an emer- 
gency is hereby declared to exist and this 
Act being immediately necessary for the 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval." 



RESEARCH REFERENCES 



ALR. Accused's right to depose prospec- 
tive witnesses before trial in state court. 2 
ALR 4th 704. 

Ark. L. Notes. Watkins, Using the 



Freedom of Information Act as a Discov- 
ery Device, 1994 Ark. L. Notes 59. 

Ark. L. Rev. Jones, Lex, Lies & Video- 
tape, 18 UALR L.J. 613. 
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16-44-201. Authorization for deposition generally — Manner of 
taking — Use. 

(a) The court or judge in vacation, or a Justice of the Supreme Court, 
may authorize either party to take the deposition of a material witness 
where there are reasonable grounds to apprehend that, before trial, the 
witness will die, will become mentally incapable of giving testimony or 
physically incapable of attending the trial, or will become a nonresident 
of the state. The materiality of the testimony and the reason for taking 
the deposition shall be shown by affidavit. 

(b) The court or judge shall, by written order, prescribe the manner 
of taking the deposition whether by interrogatories or upon notice to the 
parties. 

(c) Upon the death of the witness, or upon his becoming mentally 
incapable of testifying or a nonresident of the state and absent 
therefrom so that he could not be summoned, the deposition taken in 
pursuance of such order may be read as evidence, provided that the 
grounds of nonresidence and absence from the state shall not be 
sufficient unless the party wishing to use the deposition makes an 
affidavit that he has tried in good faith to procure the attendance of 
such witness and been unable to do so. 

History. Crim. Code, § 154; C. & M. Cross References. Prisoners, deposi- 
Dig., §§ 3112-3115; Pope's Dig., §§ 3946- tion of, § 16-43-213. 
3949; Acts 1979, No. 1022, § 1; A.S.A. 
1947, § 43-2011. 

CASE NOTES 

Analysis made in the due service of same. Jones v. 

State, 205 Ark. 806, 171 S.W.2d 298 
In general. (1943) 

Due diligence. Defendant's application to take a depo- 

Nonresidents. sition from a nonresident witness was 

Objection. properly overruled where the defendant 

Quashing depositions. did not exercise due diligence. Criner v. 

T n , State, 236 Ark. 220, 365 S.W.2d 252 

In General. f 1963) 

This section provides the method of tak- 
ing depositions in criminal cases. Bailey v. Nonresidents. 

State, 227 Ark. 889, 302 S.W.2d 796, cert. Defendants in criminal cases are enti- 

denied, 355 U.S. 851, 78 S. Ct. 77, 2 L. Ed. tied to take the depositions of witnesses 

2d 59 (1957). residing out of the state, and the Supreme 

The right to take depositions in a law Court will compel the circuit court by 

case rests upon statutory authority and in mandamus to make the order necessary to 

no case can the right be exercised unless take depositions of nonresidents. Gibony 

the authority therefor exists. Russell v. v. Rogers, 32 Ark. 462 (1877). 

State, 269 Ark. 44, 598 S.W.2d 96 (1980). ^ . . 

Objection. 

Due Diligence. Where the prosecuting attorney signed 
Mere issuance of a subpoena does not a stipulation agreeing that the deposition 
constitute due diligence that would justify of a certain witness might be taken before 
continuance to take deposition of absent any notary public and waiving all formal- 
witness; the accused must also make an ities, and the deposition was taken before 
effort to ascertain what progress is being a justice of the peace and filed with the 
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clerk six days before the trial, an objection pay records of co-workers involved in dis- 

at the trial that the deposition was not pute was properly quashed despite defen- 

taken before a notary public was not dant's claim that the information was rel- 

taken in apt time. Seamster v. State, 74 evant to his defense, since the issue of 

Ark. 579, 86 S.W. 434 (1905). discrimination by the employer was irrel- 



Quashing Depositions. 



evant to the dispute and, moreover, there 



It is proper to quash depositions not w / s not statutory authority for the taking 

taken by consent or pursuant to order. °[ a P ret ™ deposition m such circum- 

McDonald v. State, 155 Ark. 142, 244 S.W. stances Kelley y State, 7 Ark. App. 130, 

20(1922) 644 S.W.2d 638 (1983). 

Subpoena duces tecum directing corpo- Cited: State v - Russell, 271 Ark. 817, 

rate official to appear at pretrial deposi- 611 S.W.2d 518 (1981); Shelton v. State, 

tion with all records relating to work and 287 Ark. 322, 699 S.W.2d 728 (1985). 

16-44-202. Deposing witnesses upon showing of inability to 
attend trial — Use of depositions. 

(a) If it appears that a prospective witness may be unable to attend 
or be prevented from attending a trial or hearing, that his testimony is 
material, and that it is necessary to take his deposition in order to 
prevent a failure of justice, the court at any time after the filing of an 
indictment or information may order, upon motion of either party and 
notice to the parties, that his testimony be taken by deposition and that 
any designated books, papers, documents, or tangible objects not 
privileged be produced at the same time and place. If a witness is 
committed for failure to give bail to appear to testify at a trial or 
hearing, the court on written motion of the witness and upon notice to 
the parties may direct that his deposition be taken. After the deposition 
has been subscribed, the court may discharge the witness. 

(b) If a defendant is without counsel, the court shall advise him of the 
right provided for in subsection (a) of this section and assign counsel to 
represent him unless the defendant elects to proceed without counsel or 
is able to obtain counsel. If it appears that a defendant at whose 
instance a deposition is to be taken cannot bear the expense thereof, the 
court may direct that the expenses of travel and subsistence of the 
defendant's attorney for attendance at the examination shall be paid by 
the state. 

(c) A deposition shall be taken in the manner provided in civil 
actions. The court at the request of either party may direct that a 
deposition be taken on written interrogatories in the manner provided 
in civil actions. 

(d) At the trial or upon any hearing, a part or all of a deposition, so 
far as otherwise admissible under the rules of evidence, may be used if 
it appears: 

(1) That the witness is dead; 

(2) That the witness is out of the State of Arkansas unless it appears 
that the absence of the witness was procured by the party offering the 
deposition; 

(3) That the witness is unable to attend or testify because of sickness 
or infirmity; or 
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(4) That the party offering the deposition has been unable to procure 
the attendance of the witness by subpoena. Any deposition may also be 
used by any party for the purpose of contradicting or impeaching the 
testimony of the deponent as a witness. If only a part of a deposition is 
offered in evidence by a party, an adverse party may require him to offer 
all of it which is relevant to the part offered and any party may offer 
other parts. 

(e) Objections to receiving in evidence a deposition or part thereof 
may be made as provided in civil actions. 

(f) This section shall be applicable to municipal, police, and circuit 
courts of this state. 

History. Acts 1971, No. 381, §§ 1, 4; 
1979, No. 1022, § 2; A.S.A. 1947, §§ 43- 
2011.1, 43-2011.4. 

RESEARCH REFERENCES 



Ark. L. Rev. Arkansas' 1971 Criminal 
Discovery Act, 26 Ark. L. Rev. 1. 

Criminal Procedure: A Survey of Arkan- 



sas Law and the American Bar Associa- 
tion's Standards, 26 Ark. L. Rev. 169. 



CASE NOTES 



Analysis 

Applicability. 
Error. 
Expenses. 
Quashing deposition. 

Applicability. 

This section authorized defendant, who 
was charged with drunken driving, to ob- 
tain for additional testing a perchlorate 
tube which the city police had used in 
making a blood-alchohol test. City of 
Rogers v. Municipal Court, 259 Ark. 43, 
531 S.W.2d 257 (1976). 

Error. 

Where the deposition testimony of wit- 
nesses was obviously damaging to the 
defendant and it was especially critical 
that the jury be able to observe these 
witnesses on the stand, it was error to 
allow their testimony by deposition with- 
out any showing that the witnesses could 
not attend trial. Bennett v. State, 297 Ark. 
115, 759 S.W.2d 799 (1988), cert, denied, 
498 U.S. 851, 111 S. Ct. 144, 112 L. Ed. 2d 
110 (1990). 

Expenses. 

Where trial court had offered to allow 
the defendant to either bring four wit- 
nesses from out-of-state to testify at the 



trial or to take the depositions of an un- 
limited number of out-of-state witnesses, 
and the defendant chose to take the dep- 
ositions, the defendant failed to establish 
that he was prejudiced by the court's fail- 
ure to also allow him expenses for out-of- 
state witnesses since apparently all of the 
witnesses suggested by the defendant ap- 
peared at the trial anyway. Perry v. State, 
277 Ark. 357, 642 S.W.2d 865 (1982). 

Quashing Deposition. 

Subpoena duces tecum directing corpo- 
rate official to appear at pretrial deposi- 
tion with all records relating to work and 
pay records of co-workers involved in dis- 
pute was properly quashed despite defen- 
dant's claim that the information was rel- 
evant to his defense, since the issue of 
discrimination by the employer was irrel- 
evant to dispute and, moreover, there was 
no statutory authority for the taking of a 
pretrial deposition in such circumstances. 
Kelley v. State, 7 Ark. App. 130, 644 
S.W.2d 638 (1983). 

Cited: Mosby v. State, 249 Ark. 17, 457 
S.W.2d 836 (1970); Sanders v. State, 276 
Ark. 342, 635 S.W.2d 222 (1982); Shelton 
v. State, 287 Ark. 322, 699 S.W.2d 728 
(1985); Bussard v. State, 300 Ark. 174, 778 
S.W.2d 213 (1989). 
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16-44-203. Videotaped deposition of alleged victim under 17 
years of age in sexual offense prosecution. 

(a) As used in this section, the term "videotaped deposition" means 
the visual recording on a magnetic tape, together with the associated 
sound, of a witness testifying under oath in the course of a judicial 
proceeding, upon oral examination and where an opportunity is given 
for cross-examination in the presence of the defendant and intended to 
be played back upon the trial of the action in court. 

(b) In any prosecution for a sexual offense or criminal attempt to 
commit a sexual offense against a minor, upon motion of the prosecut- 
ing attorney and after notice to the opposing counsel, the court may, for 
good cause shown, order the taking of a videotaped deposition of any 
alleged victim under the age of seventeen (17) years. The videotaped 
deposition shall be taken before the judge in chambers in the presence 
of the prosecuting attorney, the defendant, and the defendant's attor- 
neys. Examination and cross-examination of the alleged victim shall 
proceed at the taking of the videotaped deposition in the same manner 
as permitted at trial under the provisions of the Arkansas Uniform 
Rules of Evidence. 

(c) Any videotaped deposition taken under the provisions of this 
section shall be admissible at trial and received into evidence in lieu of 
the direct testimony of the alleged victim. However, neither the presen- 
tation nor the preparation of such videotaped deposition shall preclude 
the prosecutor's calling the alleged victim to testify at trial if that is 
necessary to serve the interests of justice. 

(d) Videotapes which are a part of the court record are subject to a 
protective order of the court for the purpose of protecting the privacy of 
the alleged victim. 

History. Acts 1981, No. 368, §§ 1-3; 
1983, No. 407, § 1; A.S.A. 1947, §§ 43- 
2035 — 43-2037. 

RESEARCH REFERENCES 

Ark. L. Notes. Gitelman and Watkins, Arkansas Law Survey, Junean, Consti- 

No Requiem for Ricarte: Separation of tutional Law, 9 UALR L.J. 111. 

Powers, the Rules of Evidence, and the Survey — Evidence, 11 UALR L.J. 205. 

Rules of Civil Procedure, 1991 Ark. L. N ote , Evidence — The Confrontation 

Notes 27. Clause — A Literal Right to a Face-to- 

Ark. L. Rev. Case Notes, McGuire v. Face Meeting, Coy v. Iowa, 108 S. Ct. 2798 

State: Arkansas Child Abuse Videotape (1988) 11 UALR L J 591 

Deposition Laws, Etc 41 Ark. L. Rev .155. ^ Criminal Procedure, 13 UALR 

Jones, Lex, Lies & Videotape, 18 UALR T T o 4 q 
L.J. 613. 

UALR L.J. Legislative Survey, Crimi- 
nal Law, 4 UALR L.J. 583. 
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CASE NOTES 



Analysis 

Constitutionality. 

Construction. 

Calling of victim to testify. 

Competency. 

Credibility. 

Good cause. 

Prejudicial error. 

Constitutionality. 

This section affords due process because 
it only applies to situations where the 
state has a compelling interest, the pro- 
tection of children from sexual crimes 
against which children are virtually de- 
fenseless, and uses the least restrictive 
means of protecting that interest by ap- 
plying only to sexual offenses against chil- 
dren. McGuire v. State, 288 Ark. 388, 706 
S.W.2d 360 (1986). 

The state has a legitimate interest in 
the general welfare of minor victims of sex 
crimes and their protection against fur- 
ther trauma in relating the incident in a 
crowded courtroom, and this section ap- 
plies the least restrictive means of carry- 
ing out that interest and adequately pro- 
tects basic constitutional rights of the 
accused. Chappell v. State, 18 Ark. App. 
26, 710 S.W.2d 214 (1986). 

This section provides a reasonable rule 
of thumb to guide judges in determining 
whether a videotaped deposition is justi- 
fied; therefore, the term "good cause" is 
not unconstitutionally vague. McGuire v. 
State, 288 Ark. 388, 706 S.W.2d 360 
(1986); Davis v. State, 24 Ark. App. 152, 
751 S.W.2d 11 (1988). 

This section requires face-to-face con- 
frontation between the victim, the defen- 
dant, and his attorney at the time the 
deposition is taken and provides the op- 
portunity for cross-examination of the vic- 
tim by the defendant; therefore, the defen- 
dant is not deprived of the right to 
confront his accuser or witnesses against 
him. McGuire v. State, 288 Ark. 388, 706 
S.W.2d 360 (1986). 

This section involves procedure and ev- 
idence, but has not been preempted by 
rules of court, and is not an unconstitu- 
tional violation of the separation of pow- 
ers doctrine. Curtis v. State, 301 Ark. 208, 
783 S.W.2d 47 (1990). 



Construction. 

The mandatory language of this section 
is clear and unambiguous. Therefore, 
when a videotaped deposition is taken of a 
minor victim, the victim's videotaped dep- 
ositions must be viewed and heard at trial 
and entered into the record in lieu of the 
direct testimony of the alleged victim. 
State v. Lee, 277 Ark. 142, 639 S.W.2d 745 
(1982). 

Calling of Victim to Testify. 

The provision in this section which per- 
mits the prosecutor to call the minor vic- 
tim to testify even though the victim's 
testimony has been videotaped is not dis- 
criminatory; the advantage to the state, if 
any, resulting from that provision is ratio- 
nally related to the state's interest in 
protecting young witnesses to the extent 
that the ends of justice will permit, and its 
exercise is conditioned upon a showing of 
necessity to serve the interest of justice. 
Chappell v. State, 18 Ark. App. 26, 710 
S.W.2d 214 (1986). 

Competency. 

The trial court did not err in failing to 
suppress a videotaped deposition of chil- 
dren's testimony on the ground that it 
contained no evidence that the children 
were qualified as to their competency to 
testify where, although the deposition as 
presented to the jury contained no ques- 
tions pertaining to the children's compe- 
tency to testify, the record clearly indi- 
cated that such questions were asked and 
answered but were inadvertently left off 
the videotape. Hendricks v. State, 15 Ark. 
App. 378, 695 S.W.2d 843 (1985). 

The court declined to accept defendant's 
suggestion that it should alter its stan- 
dard when reviewing the competency of 
witnesses in cases where testimony has 
been videotaped. In Arkansas the compe- 
tency of children to testify in criminal 
matters has been found to be within the 
discretion of the trial court since at least 
1869, and the court could see no good 
reason to adopt two different standards of 
review; one for cases where testimony is 
preserved on videotape, and another stan- 
dard for when the witness testifies in 
person. Davis v. State, 24 Ark. App. 152, 
751 S.W.2d 11 (1988). 

Where competency of a witness is at 
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issue on appellate review, there is no good 
reason to employ de novo review when 
testimony is by videotape and to employ 
an abuse-of-discretion standard of review 
when the witness testifies in person. 
Curtis v. State, 301 Ark. 208, 783 S.W.2d 
47 (1990). 

Where the victim's answers to questions 
were at times inconsistent, but more often 
than not she displayed a clear under- 
standing of the undesirable consequences 
of telling a falsehood, and conversely, she 
understood the positive and desirable con- 
sequences of telling the truth, she clearly 
had "a moral awareness of the duty to tell 
the truth," and the trial court did not 
abuse its discretion in determining the 
victim was competent and in allowing her 
to testify by means of a videotaped depo- 
sition. Richard v. State, 306 Ark. 543, 815 
S.W.2d 941 (1991). 

Credibility. 

Videotaped testimony does not deprive 
the jury of the opportunity of determining 
the victim's credibility. McGuire v. State, 
288 Ark. 388, 706 S.W.2d 360 (1986). 

Good Cause. 

Where the testimony of the grandpar- 
ents indicated that the child could be 
seriously harmed if forced to appear be- 
fore a jury, the evidence substantiated the 
trial judge's decision that it was in the 
best interest of the child to allow the 
videotaped deposition. McGuire v. State, 
288 Ark. 388, 706 S.W2d 360 (1986). 

This section does not require the state 
to submit its showing of good cause by 
expert testimony; therefore, the case- 
worker's testimony was properly accepted 
by the court as establishing good cause 
sufficient to allow a videotaped deposition, 



even though she had received no special- 
ized training in dealing with victims of 
sexual abuse and had no contact with this 
victim prior to the crime. Chappell v. 
State, 18 Ark. App. 26, 710 S.W.2d 214 
(1986). 

Trial judge made a finding of good 
cause, and in view of the girls' ages, the 
sexual abuse they had endured, and the 
social worker's testimony, judge did not 
abuse his discretion in permitting video- 
taped deposition. Cope v. State, 293 Ark. 
524, 739 S.W.2d 533 (1987). 

Although testimony about the emo- 
tional impact on the child witness would 
be desirable, under the facts in the case, 
the absence of such testimony was not 
fatal to the trial court's finding of good 
cause. Davis v. State, 24 Ark. App. 152, 
751 S.W.2d 11 (1988). 

Testimony of victim's mother provided 
ample basis for a finding of good cause. 
Greenlee v. State, 318 Ark. 191, 884 
S.W.2d 947 (1994). 

Prejudicial Error. 

Admission of videotaped deposition into 
evidence was prejudicial error in that the 
defendant was denied the right to cross- 
examine the child at the time she made 
her videotaped statement and the state 
was in effect permitted to offer the direct 
testimony of the victim twice, once 
through the videotape and once through 
live testimony. Cogburn v. State, 292 Ark. 
564, 732 S.W.2d 807 (1987). 

Cited: Lasiter v. State, 290 Ark. 96, 717 
S.W.2d 198 (1986); Hegwood v. State, 297 
Ark. 218, 760 S.W.2d 859 (1988); Logan v. 
State, 299 Ark. 255, 773 S.W.2d 419 
(1989); Kester v. State, 303 Ark. 303, 797 
S.W.2d 704 (1990); Cranford v. State, 303 
Ark. 393, 797 S.W.2d 442 (1990). 
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SECTION. 

16-45-101. Use of affidavits. 

16-45-102. Officials before whom affida- 
vits may be made. 

16-45-103. Signature of affiant — Certif- 
icate of officer. 

16-45-104. Affidavit as to correctness of 
account. 



SECTION. 

16-45-105. Production of affiant for cross- 
examination upon motion 
to discharge provisional 
remedy. 
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Publisher's Notes. Some provisions of Effective Dates. Acts 1867, No. 102, 
this chapter may be superseded by the § 3: effective on passage. 
ARCP pursuant to the Supersession Rule Acts 1895, No. 83, § 4: effective on pas- 
adopted by the Supreme Court of Arkan- sage, 
sas in its order of December 18, 1978. 

RESEARCH REFERENCES 

ALR. Admissibility of affidavit to im- C.J.S. 2A C.J.S., Affid., § 1 et seq. 
peach witness. 14 ALR 4th 828. 
Am. Jur. 3 Am. Jur. 2d, Affid., § 1 et 



16-45-101. Use of affidavits. 

An affidavit may be read to verify a pleading; to prove the service of 
a summons, notice, or other process in an action; to obtain a provisional 
remedy, a stay of proceedings, or a warning order, upon a motion; and 
in any other case permitted by law. 

History. Civil Code, § 600; C. & M. Cross References. Proof of service by 
Dig., § 4199; Pope's Dig., § 5210; A.S.A. affidavit, § 16-58-116. 
1947, § 28-201. 

RESEARCH REFERENCES 

UALR L.J. Sullivan, The Need for a Use in Child Support Matters, 11 UALR 
Business or Payroll Records Affidavit for L.J. 651. 

CASE NOTES 

Opportunity to Cross-Examine. Union Tel. Co. v. Gillis, 89 Ark. 483, 117 

An affidavit is not allowable on a trial of S.W. 749 (1915); Johnson v. Johnson, 122 

issues raised by the pleadings, unless an Ark. 276, 182 S.W. 897 (1916). 

opportunity has been given the adverse Cited: Hamlen & Son v. Allen, 186 Ark. 

party to cross-examine the affiant. Smith 1104 57 S W2d 1046 (1932) 
v. Feltz, 42 Ark. 355 (1883); Western 

16-45-102. Officials before whom affidavits may be made. 

(a) An affidavit may be made in this state before a judge of the court, 
justice of the peace, notary public, clerk of a court, or mayor of a city or 
incorporated town. 

(b) An affidavit may be made out of this state before a commissioner 
appointed by the Governor of this state to take depositions, or before a 
judge of a court, mayor of a city, notary public, or justice of the peace, 
whose certificate shall be proof of the time and manner of its being 
made. 

History. Civil Code, §§ 602, 603; Acts §§ 4202, 4203; Pope's Dig., §§ 5213,5214; 
1895, No. 83, § 2, p. Ill; C. & M. Dig., A.S.A. 1947, §§ 28-204, 28-205. 
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Cross References. Armed forces per- 
sonnel making oath, affidavits before of- 
ficers, § 16-2-104. 



CASE NOTES 



Validity. 

An affidavit made to the correctness of a 
claim for a mechanic's lien is valid in this 
state when made in another state and 



valid under the law. Terry v. Klein, 133 
Ark. 366, 201 S.W. 801 (1918). 

Cited: Whitaker v. State, 37 Ark. App. 
112, 825 S.W.2d 827 (1992). 



16-45-103. Signature of affiant — Certificate of officer. 

Every affidavit shall be subscribed by the affiant. The certificate of 
the officer before whom the affidavit is made shall be written separately 
following the signature of the affiant. 

History. Civil Code, § 605; C. & M. 
Dig., § 4204; Pope's Dig., § 5215; A.S.A. 
1947, § 28-206. 

CASE NOTES 



Analysis 

Construction. 
Compliance. 

Construction. 

The requirement that the affidavit shall 
be subscribed by the affiant is merely 
directory. Gill v. Ward, 23 Ark. 16 (1861); 
Mahan v. Owen, 23 Ark. 347 (1861). 

Compliance. 

There was substantial compliance with 
statutory requirements with respect to 
consent to adoption where notary exe- 



cuted and acknowledged mother's signa- 
ture, saw mother sign consent and heard 
explanation given to her by attorney, even 
though there was no evidence to effect 
that mother held up her hand while no- 
tary recited a formal oath. A & B v. C & D, 
239 Ark. 406, 390 S.W.2d 116, cert, denied, 
382 U.S. 926, 86 S. Ct. 314, 15 L. Ed. 2d 
340 (1965). 

Cited: Thompson v. Self, 197 Ark. 70, 
122 S.W.2d 182 (1938); Thomas v. 
Hawkins, 217 Ark. 787, 233 S.W.2d 247 
(1950); Whitaker v. State, 37 Ark. App. 
112, 825 S.W.2d 827 (1992). 



16-45-104. Affidavit as to correctness of account. 

In any suit on an account in any of the courts of this state, the 
affidavit of the plaintiff, duly taken and certified according to law, that 
the account is just and correct shall be sufficient to establish the 
account, unless the defendant denies under oath the correctness of the 
account, either in whole or in part, in which case the plaintiff shall be 
held to prove by other evidence such part of his account as is thus 
denied. 



History. Acts 1867, No. 102, § 1, p. 
210; C. & M. Dig., § 4200; Pope's Dig., 
§ 5211; A.S.A. 1947, § 28-202. 
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CASE NOTES 



Analysis 

Applicability. 
Default judgment. 
Failure to file. 
Prima facie case. 
Sufficiency of verification. 

Applicability. 

This section does not apply where, in an 
action on notes, an account is offered in 
evidence to show consideration for the 
notes. Boone v. Goodlett & Co., 71 Ark. 
577, 76 S.W. 1059 (1903). 

Default Judgment. 

Where the action is not founded on a 
verified account, and the allegations of the 
complaint are denied in the answer, it is 
error to render judgment for plaintiff by 
default. Barnes v. Balz, 173 Ark. 417, 292 
S.W. 391 (1927). 

In action on open account supported by 
verified affidavit as to amount, judgment 
was properly entered in favor of plaintiff 
where defendant failed to appear. Terry v. 
Esso Std. Oil Co., 220 Ark. 694, 249 
S.W2d 577 (1952). 

Where there was filed with the com- 
plaint a verified statement of the account, 
it was sufficient to support a default judg- 
ment. Walden v. Metzler, 227 Ark. 782, 
301 S.W2d 439 (1957). 

Failure to File. 

A complaint in an action on a contract 
for services rendered is not, if it states a 
cause of action, demurrable (now, subject 
to motion to dismiss) because the plaintiff 
failed to file an affidavit to establish the 
account sued on, as required by this sec- 
tion. Bailey v. Fenter, 176 Ark. 1075, 5 
S.W.2d 291 (1928). 

Prima Facie Case. 

Though an account sued on, duly veri- 
fied, is prima facie correct, where the 
defendant does not deny its correctness 
under oath, such prima facie case may be 
overcome by the plaintiff's testimony 
showing that he had no account against 



the defendant. Wilbur v. Ellefson, 95 Ark. 
403, 129 S.W. 812 (1910). 

A verified account is prima facie correct. 
Chicago Crayon Co. v. Choate, 102 Ark. 
603, 145 S.W. 197 (1912); Ike Stiel & Co. v. 
Geo. P. Ide & Co., 116 Ark. 244, 172 S.W. 
871 (1915). 

This section is merely a rule of evidence, 
and if the allegations of a verified com- 
plaint and the sworn-to items of the ex- 
hibit to that complaint are not contro- 
verted, the allegations sworn to would be 
a prima facie showing on which a judg- 
ment for the complainant would be sus- 
tained; the verity of the material in the 
statement may be denied by defendant by 
affidavit filed in the case, by verified an- 
swer, or by defendant's testimony under 
oath as a witness in the case. McWater v. 
Ebone, 234 Ark. 203, 350 S.W.2d 905 
(1961). 

Where plaintiff attached to his verified 
complaint a sworn statement of account 
listing only by numbers invoices with 
items of credit, such verified account was 
only prima facie evidence of its correct- 
ness, and defendant's answer denying 
each and every allegation of the com- 
plaint, together with his amended answer 
sworn to by his attorney and setting up a 
valid defense, was sufficient to join the 
issues of the case. McWater v. Ebone, 234 
Ark. 203, 350 S.W2d 905 (1961). 

Sufficiency of Verification. 

Judgment for plaintiff warranted. 
Clarke v. John Wanamaker, 184 Ark. 73, 
40 S.W2d 784 (1931); Cawood v. Pierce, 
232 Ark. 721, 339 S.W2d 861 (1960); 
Smith v. Chicot-Lipe Ins. Agency, 11 Ark. 
App. 49, 665 S.W2d 907 (1984). 

Affidavit of plaintiff, made before a no- 
tary public, was sufficient verification of 
itemized statement of open account. 
Burns v. Hall, 234 Ark. 943, 356 S.W2d 
235 (1962). 

Cited: Rice v. Kroeck, 2 Ark. App. 223, 
619 S.W2d 691 (1981); Worthen Bank & 
Trust Co. v. Adair, 15 Ark. App. 144, 690 
S.W2d 727 (1985). 



upon 



16-45-105. Production of affiant for cross-examination 
motion to discharge provisional remedy. 

Where a provisional remedy is granted upon an affidavit and a 
motion is made to discharge or vacate the remedy, either before or after 
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pleading to the cause, the party against whom the remedy is granted 
may, by written notice to the party by whom it was obtained or by an 
order or rule of the court, require the production of the person who 
made the affidavit for cross-examination. Thereupon, the party notified 
shall produce the affiant within ten (10) days before an officer autho- 
rized to take depositions, at a time and place of which he shall give the 
adverse party three (3) days' notice. If the affiant is not produced, his 
affidavit shall be suppressed. If the affiant is produced, he may be 
examined by either party. If on cross-examination the affidavit shall be 
shown to be false, then the provisional remedy shall be discharged. 

History. Civil Code, § 601; Acts 1895, Pope's Dig., § 5212; A.S.A. 1947, § 28- 
No. 83, § 1, p. Ill; C. & M. Dig., § 4201; 203. 

CASE NOTES 

Suppression. not be used as evidence and should not be 

It is only where the affidavit might be suppressed because of plaintiff's failure to 

used as evidence that it can be sup- produce the affiant for cross-examination, 

pressed, so that if an attachment is issued Churchill v. Hill, 59 Ark. 54, 26 S.W. 378 

on an affidavit and the grounds of attach- (1894). 
ment are controverted, the affidavit can- 
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seq. 



Subchapter 1 — General Provisions 

SECTION. SECTION. 

16-46-101. Recordation of certain certi- 16-46-102. Writing filed with pleading 
fied copies — Photographic read as genuine unless de- 

copies of business and pub- nied. 

lie records. 16-46-103. Surveys. 
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16-46-101 



SECTION. 

16-46-104. Investigations of attendance 
at places of public amuse- 
ment. 

16-46-105. Records of and testimony be- 
fore committees reviewing 
and evaluating quality of 
medical or hospital care. 



SECTION. 

16-46-106. Access to medical records. 
16-46-107. Identification of medical bills 

at trial. 
16-46-108. Photographically reproduced 

records admissible in 

court. 



Publisher's Notes. For comments re- 
garding the Uniform Photographic Copies 
of Business and Public Records as Evi- 
dence Act, see Commentaries, Volume B. 

Effective Dates. Acts 1953, No. 64, 
§ 2: Feb. 13, 1953. Emergency clause pro- 
vided: "It has been found that great diffi- 
culty and confusion exists in the applica- 
tion of rules of evidence respecting public 
and business records and that enactment 
of this law will greatly alleviate this situ- 
ation and provide for more efficient ad- 
ministration of justice. Therefore, an 
emergency is hereby declared to exist and 
this Act being necessary for the immediate 
preservation of the public peace, health 
and safety, shall be in full force and effect 
from and after its passage and approval." 

Acts 1957, No. 294, § 5: Mar. 27, 1957. 
Emergency clause provided: "Because the 
alleged results of blind checking are being 
used by those engaged in contracting film 
and other forms of amusement and enter- 
tainment upon a percentage rental basis 
to intimidate exhibitors to settle rental 
claims for an amount in excess of the 
amount shown by the books of said exhib- 
itors in order to avoid threats of litigation 
and the resulting adverse publicity, and 
this Act being necessary for the preserva- 
tion of the public peace, health, and safety, 
an emergency is hereby declared to exist, 
and this Act shall be in full force and effect 
from and after its passage and approval." 

Acts 1977, No. 445, § 6: became law 



without Governor's signature, Mar. 16, 
1977. Emergency clause provided: "It is 
hereby found and declared by the General 
Assembly of the State of Arkansas that in 
order to insure candor, objectivity and the 
presentation of all pertinent information 
sought by committees reviewing the qual- 
ity of medical and hospital care and thus 
contribute to the effective functioning of 
committees striving to determine and im- 
prove such care, an absolute privilege of 
confidentiality should be afforded to data 
elicited during the course of such inquiries 
and that the privilege of confidentiality 
should be provided for as soon as possible. 
Therefore, an emergency is hereby de- 
clared to exist, and this Act, being neces- 
sary for the immediate preservation of the 
public peace, health and safety, shall be in 
effect from the date of its passage and 
approval." 

Acts 1995, No. 885, § 5: became law 
without Governor's signature. Noted Mar. 
31, 1995. Emergency clause provided: "It 
is hereby found and determined by the 
Eightieth General Assembly that to pro- 
tect the public and enhance patient care 
by allowing physicians to freely conduct 
peer review and quality review of medical 
and hospital care. Therefore, an emer- 
gency is hereby declared to exist and this 
act being necessary for the immediate 
preservation of the public peace, health 
and safety shall be in full force and effect 
from and after its passage and approval." 



RESEARCH REFERENCES 



ALR. Admissibility of computerized pri- 
vate business records. 7 ALR 4th 8. 



Admissibility in evidence of profes- 
sional directories. 7 ALR 4th 638. 



16-46-101. Recordation of certain certified copies — Photo- 
graphic copies of business and public records. 

(a)(1) The clerk of any court of record may record any certified copy 
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of any instrument by attaching the certified copy to his record book so 
as to make the copy be and become a part of the record to the extent that 
the copy cannot be detached, and the copy shall be legally recorded 
when the attachment has been made by the clerk. This subdivision 
shall apply to plats, blueprints, and photostatic copies only. 
(2)(A) The county recorders, municipal clerks and recorders, clerks of 
courts of record, and any public officer whose duty it is to make public 
records are authorized to use and employ an approved system of 
photographic recording, photostatic recording, microfilm, microcard, 
miniature photographic recording, optical disc, electronic imaging, or 
other process which accurately reproduces or forms a durable me- 
dium for reproducing the original when provided with equipment 
necessary for such method of recording. 

(B) When any document is recorded by the means prescribed by 
subdivision (a)(2)(A) of this section, the original may be destroyed 
unless the document is over fifty (50) years old and handwritten or its 
preservation is otherwise required by law. 

(b)(1) If any business, institution, member of a profession or calling, 
or any department or agency of government, in the regular course of 
business or activity has kept or recorded any memorandum, writing, 
entry, print, representation, or combination thereof, of any act, trans- 
action, occurrence, or event, and in the regular course of business has 
caused any or all of the same to be recorded, copied, or reproduced by 
any photographic, photostatic, microfilm, microcard, miniature photo- 
graphic, optical disk, or other process which accurately reproduces or 
forms a durable medium for so reproducing the original, the original 
may be destroyed in the regular course of business unless its preserva- 
tion is required by law. 

(2) The reproduction, when satisfactorily identified, is as admissible 
in evidence as the original itself in any judicial or administrative 
proceeding whether the original is in existence or not. 

(3) An enlargement or facsimile of the reproduction is likewise 
admissible in evidence if the original reproduction is in existence and 
available for inspection under direction of the court. 

(4) The introduction of a reproduced record, enlargement, or facsim- 
ile does not preclude admission of the original. 

History. Acts 1929, No. 189, § 5; Pope's ing, microfilm, microcard, miniature pho- 
Dig., § 5669; 1953, No. 64, § 1; 1963, No. tographic recording, optical disc, or other 
235, § 1; A.S.A. 1947, §§ 16-117, 28-932; process which accurately reproduces or 
Acts 1993, No. 1150, § 1; 1995, No. 454, forms a durable medium for reproducing 
§ 1; 1995, No. 566, § 1; 1997, No. 636, the original" in (a)(2)(A). 
§ 1 - „ „ The 1995 amendment by No. 566 ill- 
Publisher's Notes. For Comments re- . serted « e i ectr onic imaging" in (b)(1). 
garding the Uniform Photographic Copies The 19g? amendment inserted « munic _ 
of Business and Public Kecords as Jhvi- . , , , , , „ „ u , 
dence Act, see Commentaries Volume B. * al clerks and recorders after county 
Amendments. The 1993 amendment recorders in (a)(2)(A): and, in (a)(2)(B), 
inserted "optical disk" in (b)(1). inserted the document is over fifty (50) 
The 1995 amendment by No. 454 added y ears old and handwritten or and m- 
(a)(2)(B); and inserted "photostatic record- serted "otherwise." 
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Cross References. Reproduction of 
records, § 14-2-201 et seq. 



RESEARCH REFERENCES 



Ark. L. Rev. Photographic Copies of 
Business and Public Records as Evidence, 
7 Ark. L. Rev. 332. 

The Best Evidence Rule — A Rule Re- 
quiring the Production of a Writing to 
Prove the Writing's Contents, 14 Ark. L. 
Rev. 153. 

Documentary Evidence — Arkansas, 15 
Ark. L. Rev. 79. 

Legislation — No. 235 — Photographic 



Copies of Documents Held in a Custodial 
or Fiduciary Capacity Admissible as Evi- 
dence, 18 Ark. L. Rev. 125. 

Contents of Writings, Recordings and 
Photographs, 27 Ark. L. Rev. 357. 

UALR L.J. Sullivan, The Need for a 
Business or Payroll Records Affidavit for 
Use in Child Support Matters, 11 UALR 
L.J. 651. 



CASE NOTES 



Analysis 



Docket entries. 
Foundation. 



Docket Entries. 

The docket entries of a justice of the 
peace are quasi-records and, when certi- 
fied, are receivable in evidence. Gates v. 
Bennett, 33 Ark. 475 (1878). 

Foundation. 

There was no proper foundation made 
for the admission of a photostatic copy of a 
bill of lading, and under the best evidence 



rule or under the statutes the copy cannot 
be introduced until a proper foundation is 
made. Ebbert v. Hubbell Metals, Inc., 232 
Ark. 971, 341 S.W.2d 768 (1961). 

Where the microfilm copies of bank 
records were adequately identified by the 
bank's officer as being copies of records 
kept in the normal course of business, 
they were competent evidence. Reed v. 
State, 267 Ark. 1017, 593 S.W.2d 472 (Ct. 
App. 1980). 

Cited: Walker v. State, 241 Ark. 300, 
408 S.W.2d 905 (1966); Simolin v. Wilson, 
253 Ark. 545, 487 S.W.2d 603 (1972). 



16-46-102. Writing filed with pleading read as genuine unless 
denied. 

Where a writing purporting to have been executed by one (1) of the 
parties is referred to in and filed with a pleading, it may be read as 
genuine against that party unless he denies its genuineness by affidavit 
before the trial is begun. 

History. Civil Code, § 580; C. & M. 
Dig., § 4114; Pope's Dig., § 5123; A.S.A. 
1947, § 28-927. 

CASE NOTES 



Analysis 



Purpose. 
Affidavit. 
Burden of proof. 
Directed verdict. 
Prima facie evidence. 
Writing not filed. 



Purpose. 

The purpose of this section is to permit 
a party who files a written instrument 
with his pleadings to introduce it in evi- 
dence as genuine unless its genuineness is 
first denied under oath. J.R. Watkins 
Medical Co. v. Montgomery, 140 Ark. 487, 
215 S.W. 638 (1919). 
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Affidavit. 

The genuineness of the writing may be 
contested without filing the affidavits. 
Saint Louis, I.M. & S. Ry. v. Smith, 82 Ark. 
105, 100 S.W. 884 (1907); Hall v. T.M. Rea 
& Son, 85 Ark. 269, 107 S.W. 1176 (1908); 
Staggers v. White, 121 Ark. 328, 181 S.W. 
139 (1915). 

Though defendant filed an affidavit de- 
nying the genuineness of the note before 
trial, claiming that the amount filled in 
was incorrect, the note was properly ad- 
mitted in evidence where he admitted 
signing it. Bailey v. Florsheim Bros. Dry 
Goods Co., 180 Ark. 293, 21 S.W.2d 171 
(1929). 

A note sued on was properly read in 
evidence where no affidavit was filed de- 
nying the genuineness of the signature. 
Winfrey v. Moss, 182 Ark. 525, 31 S.W.2d 
956 (1930). 

Burden of Proof. 

Where, in a suit on a note or draft, its 
genuineness is denied by affidavit, the 
burden is on the plaintiff to prove the 
execution of the note or draft. Ohio Gal- 
vanizing & Mfg. Co. v. Nichol, 170 Ark. 16, 
279 S.W. 377 (1926); Ciscell v. Brazil, 206 
Ark. 1019, 178 S.W2d 250 (1944); United 
States v. Davis, 125 F. Supp. 696 (WD. 
Ark. 1954). 

Where a defendant, sued on a note, 
relies on the defense that his signature as 
a joint maker is a forger}^ the burden is 
his to show that fact where the note is 
filed as part of the original pleadings and 
is not denied before trial by answer or 
otherwise. Terrill v. Fowler, 175 Ark. 1010, 
1 S.W2d 75 (1928). 

In a suit by a loan company to foreclose 
a mortgage, the canceled check bearing 
the mortgagor's endorsement was exhib- 
ited and the defendant denied that he 
received the money and alleged that their 
endorsement on the check or draft was a 
forgery, the burden was on the loan com- 
pany to show that the mortgagors re- 
ceived the money. Lavender v. Buhrman- 
Pharr Hdwe. Co., 177 Ark. 656, 7 S.W2d 
755 (1928). 

Where defendant before trial files an 1 
affidavit denying the execution of the in- 
strument sued on, the plaintiff must prove 
its execution; but even without filing the 
affidavit, the defendant may show that it 
is void because of fraud. Harrell v. South- 
west Mtg. Co., 180 Ark. 620, 22 S.W2d 
167 (1929). 



In action against husband and wife on 
note allegedly executed by both, wife's 
affidavit, attached to answer, denying 
genuineness of signature, placed burden 
on holders to establish authenticity of her 
signature. Wasson v. Patton, 190 Ark. 397, 
79 S.W2d 276 (1935). 

Failure to verify answer in foreclosure 
suit places upon defendant burden to 
prove she did not sign note and deed of 
trust and did not acknowledge the execu- 
tion of the deed of trust. Callaway v. 
Ashby, 192 Ark. 929, 95 S.W2d 907 (1936). 

In action against husband and wife on 
note executed by husband and to foreclo- 
sure chattel mortgage also executed by 
him on an automobile in possession of his 
wife, wife, whose name did not appear on 
the note and mortgage, was not required 
to deny their genuineness by verified an- 
swer in order to prevent their being read 
in evidence against her. Bryant v. Lewis, 
201 Ark. 288, 144 S.W2d 37 (1940). 

Directed Verdict. 

Where defendant surety by affidavit de- 
nies the execution of the instrument sued 
on, and plaintiff offers no evidence on the 
issues so raised, it is proper to direct a 
verdict for defendant. J.R. Watkins Medi- 
cal Co. v. Warren, 150 Ark. 542, 234 S.W. 
618 (1921). 

Prima Facie Evidence. 

In an action on a promissory note, the 
note itself is prima facie evidence of its 
execution, in the absence of an affidavit by 
the purported maker denying the genu- 
ineness of his signature. Heathcock v. 
Brooke, 169 Ark. 73, 272 S.W. 843 (1925). 

Mortgage, having been recorded, was 
admissible without proof of its execution, 
even though an affidavit of merit did not 
accompany the complaint. Jones v. Nix, 
232 Ark. 182, 334 S.W.2d 891 (1960). 

Writing Not Filed. 

It was sufficient to invoke this section 
when the defendants answered plaintiff's 
request for admissions by denying execu- 
tion under oath and alleging that the 
signatures to the note were forgeries 
when the note sued on was not attached to 
the complaint nor was defendants' answer 
verified. United States v. Davis, 125 F. 
Supp. 696 (WD. Ark. 1954). 

Cited: Worthen Bank & Trust Co. v. 
Adair, 15 Ark. App. 144, 690 S.W2d 727 
(1985). 
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16-46-103. Surveys. 

No survey made by any person except the county surveyor or his 
deputy shall be considered as legal evidence in any court of law or 
equity within this state unless the surveys are made under authority of 
the United States or by the mutual consent of the parties. 

History. Rev. Stat., ch. 40, § 18; C. & 
M. Dig., § 1901; Pope's Dig., § 2418; 
A.S.A. 1947, § 28-918. 

CASE NOTES 



Analysis 

Constitutionality. 
Prima facie evidence. 

Constitutionality. 

This section, if literally construed, 
would be unconstitutional, but construed 
in connection with §§ 14-15-709, 14-15- 
710, and 14-15-712, it means that the 
certificate of any other surveyor than the 
county surveyor or his deputy shall not be 
admissible as documentary evidence of 
itself, without other proof. Smith v. Leach, 
44 Ark. 287(1884). 



Prima Facie Evidence. 

The only effect this section gives the 
county surveyor's certificate is to make it 
prima facie evidence of its correctness. 
Jeffries v. Hargus, 50 Ark. 65, 6 S.W. 328 
(1887); Hobbs v. Clark, 53 Ark. 411, 14 
S.W. 652 (1890). 

The county surveyor's record of the sur- 
vey made by him is only prima facie evi- 
dence of the correctness of the survey, and 
parol evidence of other surveys is admis- 
sible. Walters v. Meador, 211 Ark. 505, 201 
S.W2d 24 (1947). 



16-46-104. Investigations of attendance at places of public 
amusement. 

(a) No person employed as a private or confidential investigator shall 
undertake to determine the attendance or number of paid admissions at 
a public place of amusement and entertainment without first displaying 
to the owner or manager of such place his license or credentials as such 
investigator and receiving acknowledgment thereof in writing and 
filing a written and signed copy of such investigation and attendance 
record with the owner or manager immediately after the showing so 
checked and receiving acknowledgment thereof in writing. 

(b) No evidence or testimony of any such investigator as to such 
admissions shall be admitted in any court in this state unless compli- 
ance with subsection (a) of this section is shown. 

(c) Blind checking, also known as spot or random checking, of those 
attending public places of amusement and entertainment is declared to 
be against the public policy of the State of Arkansas, and any data, 
figures, or statistics compiled as a result of blind checking shall not be 
admitted as evidence in any case at law or equity. 



History. Acts 1957, No. 294, §§ 1-3; 
A.S.A. 1947, §§ 28-714, 28-715. 
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16-46-105. Records of and testimony before committees review- 
ing and evaluating quality of medical or hospital 
care. 

(a)(1)(A) The proceedings, minutes, records, or reports of organized 
committees of hospital medical staffs or medical review committees of 
local medical societies having the responsibility for reviewing and 
evaluating the quality of medical or hospital care, and any records, 
other than those records described in subsection (c) of this section, 
compiled or accumulated by the administrative staff of such hospitals 
in connection with such review or evaluation, together with all 
communications or reports originating in such committees, shall not 
be subject to discovery pursuant to the Arkansas Rules of Civil 
Procedure or the Freedom of Information Act of 1967, § 25-19-101 et 
seq., or admissible in any legal proceeding and shall be absolutely 
privileged communications. 

(B) The submission of such proceedings, minutes, records, reports, 
and communications to a hospital governing board shall not operate 
as a waiver of the privilege. 

(2) Neither shall testimony as to events occurring during the activ- 
ities of such committees be subject to discovery pursuant to the 
Arkansas Rules of Civil Procedure or the Freedom of Information Act of 
1967, § 25-19-101 et seq., or admissible. 

(b)(1) Nothing in this section shall be construed to prevent disclosure 
of the data mentioned in subsection (a) of this section to appropriate 
state or federal regulatory agencies which by statute or regulation are 
entitled to access to such data, nor to organized committees of hospital 
medical staffs or governing boards where the medical practitioner seeks 
membership or clinical privileges. 

(2) Further, nothing in this section shall be construed to prevent 
discovery and admissibility if the legal action in which such data is 
sought is brought by a medical practitioner who has been subjected to 
censure or disciplinary action by such agency or committee or by a 
hospital medical staff or governing board. 

(c) Nothing in this section or § 20-9-308 shall be construed to apply 
to original hospital medical records, incident reports, or other records 
with respect to the care or treatment of any patient or to affect the 
discoverability or admissibility of such records. 

History. Acts 1977, No. 445, §§ 1, 3; in subsection (c) of this section" and added 
A.S.A. 1947, §§ 28-934, 28-935; Acts 1995, the last sentence; in (b), inserted the Ian- 
No. 885, § 1; 1999, No. 1536, § 8. guage "to organized . . . shall be construed," 

Amendments. The 1995 amendment - inserted "agency or," and added the lan- 
added the subdivision designations in (a); guage following "committee" in (b)(2); in 
inserted "pursuant to ... 25-19-101 et (c), deleted "kept" preceding "with re- 
seq." in (a)(1) and (a)(2); and inserted spect," inserted "the care or treatment of," 
"subject to discovery" in (a)(2). and deleted "in the course of business of 

The 1999 amendment, in (a)(1), in- operating a hospital" following "any pa- 

serted "other than those records described tient"; and made stylistic changes. 
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16-46-106 



RESEARCH REFERENCES 



Ark. L. Rev. Watkins, Open Meetings 
Under the Arkansas Freedom of Informa- 
tion Act, 38 Ark. L. Rev. 268. 



Watkins, Access to Public Records Un- 
der the Arkansas Freedom of Information 
Act, 38 Ark. L. Rev. 741. 



CASE NOTES 



Analysis 

Disciplinary proceedings. 
Nonprivileged communications. 
Personnel records. 
Privileged communications. 

Disciplinary Proceedings. 

All records, documents and other infor- 
mation provided to the state medical 
board regarding revocation of the medical 
staff privileges of the defendant are abso- 
lutely privileged by Arkansas statutory 
provisions and cannot be discovered or 
admitted into evidence in a medical mal- 
practice suit. Hendrickson v. Leipzig, 715 
F. Supp. 1443 (E.D. Ark. 1989). 

Nonprivileged Communications. 

In a negligence action against doctors, 
hospital and nurses, the treating physi- 
cian, who was a member of the hospital's 
pediatric committee, was allowed to tes- 
tify as to his conversations with the man- 
ager and other hospital employees about 
the shortage of nurses. National Bank of 
Commerce v. HCA Health Servs. of Mid- 
west, Inc., 304 Ark. 55, 800 S.W.2d 694 
(1990). 

Medication incident report was discov- 
erable under subsection (c) because report 
was not prepared by or at the direction of 
any organized committee for committee 
purposes, rather, policy and procedures of 
hospital required such a report to be gen- 
erated any time there was a variance 
between physician's orders with respect to 
administration of medication and actual 
administration of medication; medical in- 
cident reports were designed to contain 
contemporaneous statements. Cochran v. 



St. Paul Fire & Marine Ins. Co., 909 F. 
Supp. 641 (W.D. Ark. 1995). 

Personnel Records. 

Response to reprimand was not a med- 
ical record, incident report, or other record 
kept with respect to any patient within 
the meaning of the language and intent of 
subsection (c), but instead was a record 
filed with the administrative staff which 
became a part of a disciplinary action kept 
with respect to one of hospital's personnel. 
HCA Health Servs. of Midwest, Inc. v. 
National Bank of Commerce, 294 Ark. 
525, 745 S.W.2d 120 (1988). 

Privileged Communications. 

Trial court should have excluded nurse's 
written response as privileged communi- 
cation as proscribed pursuant to subsec- 
tion (a). HCA Health Servs. of Midwest, 
Inc. v. National Bank of Commerce, 294 
Ark. 525, 745 S.W.2d 120 (1988). 

Records of a post-incident disciplinary 
proceeding were within the privilege of 
subsection (a). National Bank of Com- 
merce v. HCA Health Servs. of Midwest, 
Inc., 304 Ark. 55, 800 S.W.2d 694 (1990). 

Hospital statements taken from wit- 
nesses as part of a quality assurance or 
peer review proceeding were excluded 
from disclosure and were absolutely priv- 
ileged communications pursuant to Ar- 
kansas statutes. Berry v. Saline Mem. 
Hosp., 322 Ark. 182, 907 S.W.2d 736 
(1995). 

Cited: Baxter County Newspapers, Inc. 
v. Medical Staff of Baxter Gen. Hosp., 273 
Ark. 511, 622 S.W.2d 495 (1981); Saline 
Mem. Hosp. v. Berry, 321 Ark. 588, 906 
S.W.2d 297 (1995). 



16-46-106. Access to medical records. 

(a)(1) In contemplation of, preparation for, or use in any legal 
proceeding, any person who is or has been a patient of a doctor, hospital, 
ambulance provider, medical health care provider, or other medical 
institution shall be entitled to obtain access, personally or by and 
through his or her attorney, to the information in his or her medical 
records, upon request and with written patient authorization, and shall 



16-46-106 PRACTICE, PROCEDURE, AND COURTS 352 

be furnished copies of all medical records pertaining to his or her case 
upon the tender of the expense of such copy or copies. 

(2) Cost of each photocopy, excluding X rays, shall not exceed one 
dollar ($1.00) per page for the first five (5) pages and twenty-five cents 
(.250) for each additional page, except that the minimum charge shall 
be five dollars ($5.00). 

(3) Provided, however, a reasonable retrieval fee for stored records of 
a hospital or an ambulance provider may be added to the photocopy 
charges. 

(4) Provided, further, this section shall not prohibit reasonable fees 
for narrative medical reports or medical review when performed by the 
doctor or medical institution subject to the request. 

(b)(1) If a doctor believes a patient should be denied access to his or 

her medical records for any reason, the doctor must provide the patient 

or the patient's guardian or attorney a written determination that 

disclosure of such information would be detrimental to the individual's 

health or well-being. 

(2)(A) At such time, the patient or the patient's guardian or attorney 

may select another doctor in the same type practice as the doctor 

subject to the request to review such information and determine if 

disclosure of such information would be detrimental to the patient's 

health or well-being. 

(B) If the second doctor determines, based upon professional 
judgment, that disclosure of such information would not be detrimen- 
tal to the health or well-being of the individual, the medical records 
shall be released to the patient or the patient's guardian or attorney. 

(3) If the determination is that disclosure of such information would 
be detrimental, then it either will not be released or the objectionable 
material will be obscured before release. 

(4) The cost of this review of the patient's record will be borne by the 
patient or the patient's guardian or attorney. 

(c) Nothing in this section shall preclude the existing subpoena 
process; however, if a patient is compelled to use the subpoena process 
in order to obtain access to, or copies of, their own medical records after 
reasonable requests have been made and a reasonable time has 
expired, then the court issuing the subpoena and having jurisdiction 
over the proceedings shall grant the patient a reasonable attorney's fee 
plus costs of court against the doctor, hospital, or medical institution. 

(d) This section does not apply to the Department of Correction. 

History. Acts 1991, No. 767, §§ 1, 2; The 1999 amendment inserted "medical 

1995, No. 708, § 1; 1999, No. 333, §§ 1, 2. health care provider" following "ambu- 

Amendments. The 1995 amendment ■ lance provider" in (a)(1); and inserted "or 

added the language beginning "however" an ambulance provider" following "records 

in (c). of a hospital" in (a)(3). 
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16-46-107. Identification of medical bills at trial. 

(a) Upon the trial of any civil case involving injury, disease, or 
disability, the patient, a member of his family, or any other person 
responsible for the care of the patient shall be a competent witness to 
identify doctor bills, hospital bills, ambulance service bills, drug bills, 
and similar bills for expenses incurred in the treatment of the patient 
upon a showing by the witness that such bills were received from a 
licensed practicing physician, hospital, ambulance service, pharmacy, 
drug store, or supplier of therapeutic or orthopedic devices, and that 
such expenses were incurred in connection with the treatment of the 
injury, disease, or disability involved in the subject of litigation at trial. 

(b) Such items of evidence need not be identified by the person who 
submits the bill, and it shall not be necessary for an expert witness to 
testify that the charges were reasonable and necessary. 

History. Acts 1993, No. 424, § 1. 

RESEARCH REFERENCES 

UALR L.J. Legislative Survey, Evi- 
dence, 16 UALR L.J. 127. 

16-46-108. Photographically reproduced records admissible in 
court. 

(a)(1) Any record or set of records or photographically reproduced 
copies of such records which would be admissible under Rule 803(6) or 
(7) of the Arkansas Rules of Evidence shall be admissible in evidence in 
any court in this state upon the affidavit of the person who would 
otherwise provide the prerequisites of Rule 803(6) or (7) that such 
records attached to such affidavit were in fact so kept as required by 
Rule 803(6) or (7), provided, further, that such record or records, along 
with such affidavit, are filed with the clerk of the court for inclusion 
with the papers in the cause in which the record or records are sought 
to be used as evidence at least fourteen (14) days prior to the day upon 
which the trial of said cause commences, and provided the other parties 
to said cause are given prompt notice by the party filing same of the 
filing of such record or records and affidavit, which notice shall identify 
the name and employer, if any, of the person making the affidavit, and 
such records shall be made available to the counsel for other parties to 
the action or litigation for inspection and copying. 

(2) The expense for copying shall be borne by the party, parties, or 
persons who desire copies and not by the party or parties who file the 
records and serve notice of said filing in compliance with this rule. 

(3) Notice shall be deemed to have been promptly given if it is served 
in the manner contemplated by Rule 27(a)(2) of the Arkansas Rules of 
Civil Procedure fourteen (14) days prior to commencement of the trial in 
said cause. 
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(b) A form for the affidavit of such person as shall make such affidavit 
as is permitted in subsection (a) of this section shall be sufficient if it 
follows this form, though this form shall not be exclusive, and an 
affidavit which substantially complies with the provisions of this rule 
shall suffice, to wit: 

No 

John Doe (Name of Plaintiff) ) IN THE COURT OF 

v. ) COUNTY, 

John Roe (Name of Defendant) ) Arkansas 

AFFIDAVIT 

Before me, the undersigned authority, personally appeared , 

who, being by me duly sworn, deposed as follows: 

My name is , I am of sound mind, capable of making this 

affidavit, and personally acquainted with the facts herein stated: 

I am the custodian of the records of Attached hereto are 

pages of records from These said pages of records 

are kept by in the regular course of business, and it was the 

regular course of business of for an employee or representa- 
tive of , with knowledge of the act, event, condition, opinion, or 

diagnosis, recorded to make the record or to transmit information 
thereof to be included in such record; and the record was made at or 
near the time or reasonably soon thereafter. The records attached 
hereto are the original or exact duplicates of the original. 



Affiant 

SWORN TO AND SUBSCRIBED before me on the day of 

,...,19.... 

My commission expires: 



Notary Public, State of Arkansas 
Notary's printed name 

History. Acts 1995, No. 1136, § 1. 

CASE NOTES 

Prejudice or Confusion. trial court properly excluded such evi- 

The fact that medical records fell within dence to prevent possible prejudice or con- 

§ 16-46-108 and Evid. Rule 803(6) did not ' fusion. Lovell v. Beavers, 336 Ark. 551, 

equate to automatic admissibility, and the 987 S.W.2d 660 (1999). 
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16-46-201 

Subchapter 2 — Public Records as Evidence Generally 



SECTION. SECTION. 

16-46-201. Statute books as evidence of 16-46-208. 
private acts. 

16-46-202. Statute books of other juris- 
dictions as evidence of leg- 16-46-209. 
islative acts. 

16-46-203. Official documents of cities 16-46-210. 
and towns. 

16-46-204. [Repealed.] 16-46-211. 

16-46-205. Copies of records of Auditor of 16-46-212. 
State or Treasurer of 
State. 

16-46-206. Copies of public officers — 16-46-213. 
Copies of bonds given in 
judicial proceedings and 
probate matters. 

16-46-207. Copies of public contracts. 



Production of original bond or 
contract upon denial of ex- 
ecution. 

Certified copies of land en- 
tries. 

Copies of records relating to 
disposition of state lands. 

Notary's protest. 

Authenticated copies or tran- 
scripts of federal docu- 
ments. 

Records of Interstate Com- 
merce Commission and Ar- 
kansas State Highway and 
Transportation Depart- 
ment. 



Cross References. Uniform Interstate 
and International Procedure Act, § 16-4- 
101 et seq. 

Effective Dates. Acts 1853, § 4, p. 
199: effective on passage. 

Acts 1949, No. 293, § 6: approved Mar. 
19, 1949. Emergency clause provided: 
"Due to the fact that litigants in the courts 
of this State are unable to make use of 
books of account and copies of the records 
of the agencies and departments of the 
United States and by reason thereof are 
compelled to expend huge sums and are 
denied the right of a speedy and econom- 
ical disposition of their business in the 
courts of this State, an emergency is 
hereby declared to exist, and this Act 
being also necessary for the immediate 
preservation of the public peace, health 
and safety, the same shall take effect and 



be in full force and effect from and after its 
passage." 

Acts 1975, No. 285, § 4: Mar. 3, 1975. 
Emergency clause provided: "It has been 
found and it is hereby declared that un- 
certainty as to the admissibility in evi- 
dence of copies of schedules, classifica- 
tions, and tariffs as provided for in this 
Act has resulted in delays and inefficien- 
cies in the administration of judicial pro- 
ceedings in the courts of this state and 
that it is essential to the welfare of this 
state and her inhabitants that these de- 
lays and inefficiencies be remedied. There- 
fore, this Act being necessary for the pres- 
ervation of the public peace, health and 
safety, an emergency is declared to exist 
and this Act shall be in full force and effect 
immediately upon its passage and approv- 
al." 



RESEARCH REFERENCES 



ALR. Admissibility in state court pro- 
ceedings of police reports, 31 ALR 4th 913. 



Ark. L. Rev. Documentary Evidence 
Arkansas, 15 Ark. L. Rev. 79. 



16-46-201. Statute books as evidence of private acts. 

The printed statute books of this state shall be evidence of the private 
acts contained therein. 



History. Rev. Stat., ch. 59, § 1; C. &M. 
Dig., § 4115; Pope's Dig., § 5124; A.S.A. 
1947, § 28-901. 
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CASE NOTES 

Analysis Other Proof. 

Legislative journals. The method prescribed by this section is 

Other proof exclusive method of proving pri- 

vate acts. Carroll County v. Reeves 
Legislative Journals. Constr. Co., 154 Ark. 434, 242 S.W. 821 

The courts may look to the legislative (1922). 
journals to see if an act was constitution- 
ally passed. Webster v. Little Rock, 44 
Ark. 536 (1884). 

16-46-202. Statute books of other jurisdictions as evidence of 
legislative acts. 

(a) The printed statute books of the several states and territories of 
the United States, purporting to have been printed under the authority 
of the states or territories, shall be evidence of the legislative acts of 
such states or territories. 

(b) Copies of any act, law, or resolution contained in the printed 
statute books of any of the states and territories of the United States 
and purporting to have been printed by authority of the state or 
territory, and which are or may be deposited in the office of the 
Secretary of State and required by law to be kept there, certified under 
the seal of the Secretary of State, shall be admitted as evidence. 

History. Rev. Stat., ch. 59, §§ 2, 3; C. & Cross References. Judicial knowledge 
M. Dig., §§4116, 4117; Pope's Dig., of laws of other states, § 16-40-104. 
§§ 5125, 5126; A.S.A. 1947, §§ 28-902, 
28-903. 

CASE NOTES 

Additional Proof. 11 Ark. 368 (1850); Johnson v. Cocks, 12 

The printed statute books of sister Ark. 672 (1852); McNeill v. Arnold, 17 Ark. 

states, purporting to be published by au- 154 (1856); Union Cent. Life Ins. Co. v. 

thority, are admissible as evidence in the Caldwell, 68 Ark. 505, 58 S.W. 355 (1900); 

courts of this state without further proof Saint Louis, I.M. & S. Ry. v. Stewart, 68 

of authenticity. Clark v. Bank of Missis- Ark. 606, 61 S.W. 169 (1901); Lanigan v. 

sippi, 10 Ark. 516 (1850); May v. Jameson, North, 69 Ark. 62, 63 S.W. 62 (1901). 

16-46-203. Official documents of cities and towns. 

Printed copies of the ordinances, resolutions, orders, and bylaws of 
any city or incorporated town in this state which are published by the 
authority of the city or incorporated town, and manuscript copies of 
these things, certified under the hand of the proper officer and having 
the corporate seal of such city or town attached thereto, shall be 
received as evidence. 

History. Rev. Stat., ch. 59, § 10; C. & Cross References. Bylaws or ordi- 
M. Dig., § 4129; Pope's Dig., § 5138; nances of municipalities admissible by 
A.S.A. 1947, § 28-904. printed or certified copy, § 14-55-402. 
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16-46-205 



CASE NOTES 



Analysis 



Parol evidence. 
Prima facie evidence. 

Parol Evidence. 

An ordinance may not be proved by 
parol evidence. Dechard v. Drewry, 64 Ark. 
599, 44 S.W. 351 (1897); Hencke v. 
Standiford, 66 Ark. 535, 52 S.W. 1 (1899). 

Prima Facie Evidence. 

A printed copy of an ordinance is prima 
facie evidence of its existence, and the 
burden is on defendant to overcome it. 
Van Buren v. Wells, 53 Ark. 368, 14 S.W. 
38 (1890); Arkadelphia Lumber Co. v. City 

16-46-204. [Repealed.] 

Publisher's Notes. This section, con- 
cerning copies of proceedings before a jus- 
tice of the peace as evidence, was repealed 
by Acts 1999, No. 19, § 1. The section was 



of Arkadelphia, 56 Ark. 370, 19 S.W. 1053 
(1892); Heno v. City of Fayetteville, 90 
Ark. 292, 119 S.W. 287 (1909); Malvern v. 
Cooper, 108 Ark. 24, 156 S.W. 845 (1913). 
Where the record containing city ordi- 
nances is produced containing a record of 
a certain ordinance, in the passage of 
which it is required that a majority of the 
members elected to the council shall con- 
cur, such record is prima facie evidence 
that the ordinance was duly passed so 
that the burden of attacking it is on the 
party contending that it was passed. Ar- 
kansas Light & Power Co. v. Paragould, 
146 Ark. 1, 225 S.W. 435 (1920). 



derived from Rev. Stat., ch. 59, §§ 4, 5; C. 
& M. Dig., §§ 4118, 4119; Pope's Dig., 
§§ 5127, 5128; A.S.A. 1947, §§ 28-905, 
28-906. 



16-46-205. Copies of records of Auditor of State or Treasurer of 
State. 

(a) Copies of all papers and documents legally deposited in the office 
of the Auditor of State or the office of the Treasurer of State, when 
certified by the officer and authenticated by his seal of office, shall be 
received in evidence in the same manner and with the same effect as 
the originals. 

(b) Any extract or entry from lists, books, or tax books relative to 
lands sold or forfeited at collectors' sales or any of the records of the 
office of the Auditor of State properly certified by the Auditor of State 
shall be received in any court in evidence, in the same manner as if a 
copy of the entire list, book, tax book, or other record had been 
produced. 

(c) Where a debt due to the state appears upon the books of the 
Auditor of State or of any other public officer whose duty it shall be to 
audit and keep an accurate account of such debt, a copy of the balance 
due upon the books of the Auditor of State or officer, certified by him to 
be a correct and true balance, shall be sufficient evidence of such 
indebtedness. 



History. Rev. Stat., ch. 18, § 6; Acts 
1853, § 2, p. 199; Civil Code, § 487; C. & 
M. Dig., §§ 4122, 4123, 4128; Pope's Dig., 



§§ 5131, 5132, 5137; A.S.A. 1947, §§ 28- 
908 — 28-910. 
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CASE NOTES 

Analysis Prima Facie Evidence. 

Competency of inspectors. *" an actl ,°? ° n the official bond of the 

Prima facie evidence. Treasurer of State, a copy of his accounts 

from the auditor s books, properly certi- 
Competency of Inspectors. fied, is prima facie evidence of the state of 
It was competent for witnesses who his accounts; and the jury should be in- 
had, in an official capacity, inspected the structed not to go into accounts, but to 
accounts of the Treasurer of State in his take the balance certified by the auditor, 
dealings with the state and made written unless the accuracy of the items is im- 
reports of their investigations to testify as peached. State v. Newton, 33 Ark. 276 
to a general balance of his accounts with (1878). 
the state. Woodruff v. State, 61 Ark. 157, 
32 S.W. 102 (1895). 

16-46-206. Copies of public officers — Copies of bonds given in 
judicial proceedings and probate matters. 

(a) Copies of all bonds required by law to be given by sheriffs, 
collectors, state and county treasurers, the Clerk of the Supreme Court 
and clerks of circuit courts, and all officers of or under the state who are 
required by law to give bond for the faithful performance of their duties, 
duly certified under the seal of office of the officer in whose custody the 
bonds are required by law to be kept, shall be received as evidence to 
the same extent as the originals. 

(b) Copies of all bonds required by law to be given by executors, 
administrators, guardians, and commissioners for the faithful perfor- 
mance of their duties as such, and the bonds of principal and security, 
required to be taken in the course of any judicial proceedings in any of 
the courts of this state, duly certified and attested, under the seal of 
office of the officer to whom by law the custody of the bonds is 
committed, shall be evidence to the same extent as the originals. 

History. Rev. Stat., ch. 59, §§ 11, 13; §§ 5139, 5141; A.S.A. 1947, §§ 28-912, 
C. & M. Dig., §§ 4130, 4132; Pope's Dig., 28-913. 

16-46-207. Copies of public contracts. 

Copies of contracts entered into by individuals with the state or any 
officer thereof, or with any county or with any person for the benefit of 
any county, under or by the authority of any law or the lawful order of 
any court, in the custody of any officer, duly certified and attested, 
under the official seal of the officer, or if the officer has no official seal, 
then verified by his affidavit, shall be allowed as evidence to the same 
extent as the original. 

History. Rev. Stat., ch. 59, § 12; C. & 
M. Dig., § 4131; Pope's Dig., § 5140; 
A.S.A. 1947, § 28-914. 
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CASE NOTES 

Cited: Smith v. Ford, 203 Ark. 265, 157 
S.W.2d 199 (1941). 

16-46-208. Production of original bond or contract upon denial 
of execution. 

When suit shall be brought on any copy of a bond, contract, or writing 
mentioned in § 16-46-206 or § 16-46-207 and the defendant shall, by 
his answer under oath, deny the execution of the instrument, the court 
may require the production of the original bond or writing if necessary 
to the attainment of justice. 

History. Rev. Stat., ch. 59, § 14; C. & 
M. Dig., § 4133; Pope's Dig., § 5142; 
A.S.A. 1947, § 28-915. 

16-46-209. Certified copies of land entries. 

Copies of entries made in the books of any land office of this state, or 
papers filed therein, certified by the register or receiver, shall be 
evidence to the same extent as the original books or papers would be if 
produced. 

History. Rev. Stat., ch. 59, § 6;C.&M. 
Dig., § 4120; Pope's Dig., § 5129; A.S.A. 
1047, § 28-916. 

CASE NOTES 

Analysis had been destroyed by fire, testimony of 
In eeneral ^ e ^ ormer count y surveyor and sheriff 
Lost records *^ at a P art ^ cu l ar P art y had exercised own- 
Sufficiency of certificate. <f shi P and was g e » erall y understood to be 

the owner was sufficient evidence to sus- 

In General. tain a verdict. Steward v. Scott, 57 Ark. 

A certified copy of the original record is 153, 20 S.W. 1088 (1893). 
of equal dignity as evidence as the origi- 
nals. Dawson v. Parham, 55 Ark. 286, 18 Sufficiency of Certificate. 
S.W. 48 (1892). A certificate of what the record contains 
Lost Records * S not su ® cient » a C0 P V °f tne record duly 

In a case where the deed to land had ^^47^1 237 7^i«?fSS * 
been lost and the records of the land office EvanS ' 47 Ark * 297 ' X SW ' 518 (1886X 

16-46-210. Copies of records relating to disposition of state 
lands. 

All certified transcripts from the office of the Auditor of State and all 
certified transcripts from the office of the Commissioner of State Lands 
shall be received in evidence of the existence of the records of which the 
transcript is a copy, without further authenticity, in all matters pending 
in any of the courts of this state. 
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History. Acts 1853, § 24, p. 161; C. & 
M. Dig., § 4127; Pope's Dig., § 5136; 
A.S.A. 1947, § 28-917. 

Cross References. Certificate of Sec- 



retary of State as to state ownership of 
lands, § 15-32-310. 

Deeds executed by Commissioner of 
State Lands, § 22-6-108. 



CASE NOTES 



Analysis 

Foundation. 
Sufficiency of certificate. 

Foundation. 

A certified transcript of the record of the 
Commissioner of State Lands is admissi- 
ble to show that the state deeded certain 
land to a person named only after a proper 
foundation has been laid for the introduc- 
tion of secondary evidence. Boynton v. 
Ashabranner, 75 Ark. 415, 88 S.W. 566, 91 
S.W. 20 (1905). 

A commissioner's transcript is not ad- 
missible until the party offering it shows 



that the deed cannot be produced. Carpen- 
ter v. Dressier, 76 Ark. 400, 89 S.W. 89 
(1905). 

Sufficiency of Certificate. 

The purchase of swamp land from the 
state can only be proved by the certificate 
or deed of purchase, or, in their absence, 
by a certified transcript of the records and 
official documents of the proper land of- 
fice. The certificate of the State Land 
Commissioner of what the records in his 
office show is not admissible. Driver v. 
Evans, 47 Ark. 297, 1 S.W. 518 (1886). 



16-46-211. Notary's protest. 

(a) The protest made by a notary public under his hand and seal of 
office shall be evidence of the facts contained in the protest. 

(b) The certificate of a notary public, under his hand and seal of 
office, that he forwarded notice of protest shall be prima facie evidence 
of the fact stated in the certificate. 



History. Rev. Stat., ch. 20, § 11; Acts 
1859, No. 234, § 1, p. 300; C. & M. Dig., 
§§ 4125, 4126; Pope's Dig., §§ 5134,5135; 
A.S.A. 1947, §§ 28-922, 28-923. 



Cross References. Declarations, pro- 
tests, and acknowledgments taken by no- 
tary admissible as evidence of facts, § 21- 
14-110. 



CASE NOTES 



Foreign Notary. 

A certificate of protest of a note by a 
notary of another state attested by his 
seal is prima facie evidence that the acts 
indicated were done by him. Fletcher v. 



Arkansas Nat'l Bank, 62 Ark. 265, 35 S.W. 
228 (1896). 
Cited: Peters v. Hobbs, 25 Ark. 67 

(1867). 



16-46-212. Authenticated copies or transcripts of federal docu- 
ments. 



re- 



Properly authenticated copies or transcripts of books, records, 
ports, minutes of proceedings, and other documents, or any part thereof 
or excerpts therefrom, of any department or agency of the United States 
kept, made, or maintained in the performance of duties prescribed by 
law shall be admitted in evidence in the courts of this state equally with 
the originals thereof. 
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History. Acts 1949, No. 293, § 4; 
A.S.A. 1947, § 28-931. 

16-46-213. Records of Interstate Commerce Commission and 
Arkansas State Highway and Transportation De- 
partment. 

Printed copies of schedules, classifications, and tariffs of rates, fares, 
and charges, and supplements thereto, of all common carriers and 
contract carriers by railroad, motor vehicle, or otherwise, filed with the 
Interstate Commerce Commission or the Arkansas State Highway and 
Transportation Department and which reflect thereon an Interstate 
Commerce Commission number and an effective date, or which reflect 
thereon an Arkansas State Highway and Transportation Department 
number and an effective date, may be received in evidence in any 
proceeding before the courts or administrative agencies of this state, 
without certification or authentication, and shall be presumed to be 
correct copies of the original schedules, classifications, tariffs, and 
supplements on file with the Interstate Commerce Commission or on 
file with the Arkansas State Highway and Transportation Department. 

History. Acts 1975, No. 285, § 1; 
A.S.A. 1947, § 28-933. 

Subchapter 3 — Hospital Records Act 



SECTION. SECTION. 

16-46-301. Definitions. 16-46-306. Admissibility of copies and af- 
16-46-302. Furnishing copies of records fidavits. 

in compliance with sub- 16-46-307. Personal attendance of custo- 
poenas. Q j an — Production of orig- 

16-46-303. Sealing, identification, and di- i na l record. 

i*An»«A r, rection o fco Pi es ' i 16-46-308. Substitution of copies for orig- 
16-46-304. Opening of sealed envelopes. ina j recor( i s 

16-46-305. Affidavit of custodian as to 
copies — Charges. 



Effective Dates. Acts 1981, No. 255, should be allowed to certified their records 
§ 10: Feb. 27, 1981. Emergency clause for the court and not appear personally in 
provided: "It is hereby found and deter- court to verify the same; and that this Act 
mined by the General Assembly that pres- is immediately necessary to so provide, 
ently custodians of hospital records must Therefore, an emergency is hereby de- 
appear personally in court to verify such clared to exist and this Act being immedi- 
records resulting in the waste of a large ately necessary for the preservation of the 
amount of time of hospital personnel with public peace, health and safety shall be in 
a resulting increase in cost of medical full force and effect from and after its 
care; that medical records custodians passage and approval." 
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RESEARCH REFERENCES 

ALR. Admissibility of computerized pri- Ark. L. Notes. Gitelman and Watkins, 

vate business records. 7 ALR 4th 8. No Requiem for Ricarte: Separation of 

Physician-patient privilege as extend- Powers, the Rules of Evidence, and the 

ing to patient's medical or hospital Rules of Civil Procedure, 1991 Ark. L. 

records. 10 ALR 4th 552. Notes 27. 



16-46-301. Definitions. 

As used in this subchapter, unless the context otherwise requires: 
(1) "Custodian" means the medical records librarian and the admin- 
istrator or other chief officer of a duly licensed hospital or comprehen- 
sive community mental health center in this state and its proprietor, as 
well as his deputies and assistants, and any other persons who are 
official custodians or depositories of records; and 
(2)(A) "Records" means hospital records or medical records and 
includes an admitting form, discharge summary, history and physi- 
cal, progress notes, physicians' orders, reports of operations, recovery 
room records, lab reports, consultation reports, medication records, 
nurses' notes, and other reports catalogued and maintained by the 
hospital's medical record department. 

(B) However, "records" shall not mean and include X rays, electro- 
cardiograms, and similar graphic matter. 

History. Acts 1981, No. 255, § 1;A.SA. present (2) as (2)(A) and (B); in (1), in- 

1947, § 28-936; Acts 1993, No. 274, § 1. serted "or comprehensive community 

Amendments. The 1993 amendment mental health center" and substituted 

redesignated former (1) as (2) and (2) as "his deputies" for "their deputies"; and 

(1); redesignated the two sentences of made stylistic changes. 

16-46-302. Furnishing copies of records in compliance with 
subpoenas. 

Except as hereinafter provided, when a subpoena duces tecum is 
served upon a custodian of records of any hospital duly licensed under 
the laws of this state in an action or proceeding in which the hospital is 
neither a party nor the place where any cause of action is alleged to 
have arisen and such a subpoena requires the production of all or any 
part of the records of the hospital related to the care or treatment of a 
patient in the hospital, then it shall be sufficient compliance therewith 
if the custodian delivers, by hand or by registered mail to the court clerk 
or the officer, court reporter, body, or tribunal issuing the subpoena or 
conducting the hearing, a true and correct copy of all records described 
in the subpoena together with the affidavit described in § 16-46-305. 
However, a subpoena duces tecum for records shall not be deemed to 
include X rays, electrocardiograms, and similar graphic matter unless 
they are specifically referred to in the subpoena. 
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History. Acts 1981, No. 255, § 2;A.S.A. duction of documentary evidence, ARCP 
1947, § 28-937. 45. 

Cross References. Subpoena for pro- 

CASE NOTES 

Admissibility. use the X rays in order to prove the 

Where the custodian of hospital X rays identity of the murder victim. Surridge v. 

attached an affidavit to the X rays and State, 279 Ark. 183, 650 S.W.2d 561 

hospital records stating that the records (1983). 

were authentic, the trial court did not err Cited: Mosley v. State, 22 Ark. App. 29, 

in allowing the state medical examiner to 732 S.W.2d 861 (1987). 

16-46-303. Sealing, identification, and direction of copies. 

The copy of the records shall be separately enclosed in an inner 
envelope or wrapper, sealed, with the title and number of the action, the 
name of the custodian, and the date of subpoena clearly inscribed 
thereon. The sealed envelope or wrapper shall then be enclosed in an 
outer envelope or wrapper, sealed, and directed as follows: 

(1) If the subpoena directs attendance in court, to the clerk or the 
judge of the court; 

(2) If the subpoena directs attendance at a deposition, to the officer 
before whom the deposition is to be taken, at the place designated in the 
subpoena for the taking of the deposition or at his place of business; 

(3) In other cases, to the officer, body, or tribunal conducting the 
hearing, at a like address. 

History. Acts 1981, No. 255, § 3; 
A.S.A. 1947, § 28-938. 

CASE NOTES 

Cited: Mosley v. State, 22 Ark. App. 29, 
732 S.W.2d 861 (1987). 

16-46-304. Opening of sealed envelopes. 

(a) Unless the sealed envelope or wrapper is returned to the custo- 
dian who is to appear personally, the copy of the records shall remain 
sealed and shall be opened only at the time of trial, deposition, or other 
hearing, upon the direction of the judge, court, officer, body, or tribunal 
conducting the proceeding, in the presence of all parties who have 
appeared in person or by counsel at such trial, deposition, or hearing. 
Before directing that the inner envelope or wrapper be opened, the 
judge, court, officer, body, or tribunal shall first ascertain that either: 

(1) The records have been subpoenaed at the instance of the patient 
involved or his counsel of record; or 

(2) The patient involved or someone authorized in his behalf to do so 
for him has consented thereto and waived any privilege of confidenti- 
ality involved. 
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(b) Records which are not introduced in evidence or required as part 
of the record shall be returned to the person or entity from whom 
received. 

History. Acts 1981, No. 255, § 4; 
A.S.A. 1947, § 28-939. 

CASE NOTES 

Analysis sidered to be confidential information and 

n . therefore it is proper to admit them. 

Construction. McV y gtat su Ark ?3 g4? g w M 2g 

Blood tests. /-iqoo\ 

Noncompliance. 

Construction. Noncompliance. 

The legislature designed this section to Blood alcohol report was introduced 

be in accord with the other "physician into evidence without compliance with 

privilege" statute, Evid. Rule 503, by lim- this section where there was no indication 

iting the privilege to confidential commu- whatsoever that the report was sealed in 

nications. McVay v. State, 312 Ark. 73, 847 an inner envelope which was also sealed 

S.W.2d 28 (1993). in an outer envelope. Mosley v. State, 22 

_, , . Ark. App. 29, 732 S.W.2d 861 (1987). 

Blood tests. vtf 

The results of blood tests are not con- 

16-46-305. Affidavit of custodian as to copies — Charges. 

(a) The records shall be accompanied by an affidavit of a custodian 
stating in substance: 

(1) That the affiant is the duly authorized custodian of the records 
and has authority to certify the records; 

(2) That the copy is a true copy of all the records described in the 
subpoena; and 

(3) That the records were prepared by personnel of the hospital, staff 
physicians, or persons acting under the control of either, in the ordinary 
course of the hospital's business at or near the time of the act, condition, 
or event reported therein. 

(b) If the hospital has none of the records described, or only part of 
them, the custodian shall state so in the affidavit and file the affidavit 
and any records as are available in the manner described in §§ 16-46- 
302 and 16-46-303. 

(c) The custodian of the records may enclose a statement of costs for 
copying the records, and the costs of copying the records shall be borne 
by the party requesting the subpoena duces tecum for the records. 

History. Acts 1981, No. 255, § 5; 
A.S.A. 1947, § 28-940. 
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16-46-306. Admissibility of copies and affidavits. 

The copy of the record shall be admissible in evidence to the same 
extent as though the original record was offered and the custodian had 
been present and testified to the matters stated in the affidavit. 

History. Acts 1981, No. 255, § 6; 
A.S.A. 1947, § 28-941. 

16-46-307. Personal attendance of custodian — Production of 
original record. 

(a) Where the personal attendance of the custodian is desired, the 
subpoena duces tecum shall contain a clause which reads: "The per- 
sonal attendance of the custodian of records is necessary." 

(b) Where both the personal attendance of the custodian and the 
production of the original record are desired, the subpoena duces tecum 
shall contain a clause which reads: "The original records and the 
personal attendance of the custodian of records are necessary." 

(c) Where the personal attendance of the custodian is requested, the 
reasonable cost of producing the records and expenses for personal 
attendance shall be borne by the party requesting the subpoena. 

History. Acts 1981, No. 255, § 7; 
A.S.A. 1947, § 28-942. 

16-46-308. Substitution of copies for original records. 

In view of the property right of the hospital in its records, original 
records may be withdrawn after introduction into evidence and copies 
substituted unless otherwise directed by the court, judge, officer, body, 
or tribunal conducting the hearing. The custodian may prepare copies 
of original records in advance of testifying for the purpose of making 
substitution of the original record, and the reasonable charges for 
making the copies shall be borne by the party requesting the subpoena. 
If copies are not prepared in advance, they can be made and substituted 
at any time after introduction of the original record, and the reasonable 
charges for making the copies shall be borne by the party requesting the 
subpoena. 

History. Acts 1981, No. 255, § 8; 
A.S.A. 1947, § 28-943. 

CHAPTER 47 
ACKNOWLEDGMENT AND PROOF OF INSTRUMENTS 

SUBCHAPTER. 

1. General Provisions. 

2. Uniform Acknowledgment Act. 
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RESEARCH REFERENCES 
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Am. Jur. 1 Am. Jur. 2d, AcknowL, § 1 C.J.S. 1A C.J.S., AcknowL, § 1 et seq. 
et seq. 



Subchapter 1 — General Provisions 



SECTION. 

16-47-101. 



16-47-102. 

16-47-103. 

16-47-104. 
16-47-105. 
16-47-106. 



Proof or acknowledgment as 
prerequisite to recording 
real estate conveyances. 

Forms of acknowledgments — 
Validity — Acknowledg- 
ments of married persons. 

Officers authorized to take 
proof or acknowledgment 
of real estate conveyances. 

Attestation of acknowledg- 
ments. 

Certificate of acknowledg- 
ment. 

Manner of making acknowl- 



SECTION. 

edgment — Proof of deed 
or instrument — Proof of 
identity of grantor or wit- 
ness. 

16-47-107. Acknowledgment by corpora- 
tions. 

16-47-108. Validation of instruments af- 
fecting title to property. 

16-47-109. Validation of acknowledg- 
ments of personnel of 
armed forces. 

16-47-110. Recorded deed or written in- 
strument affecting real es- 
tate. 



Effective Dates. Acts 1875, No. 13, 
§ 3: effective on passage. 

Acts 1887, No. 91, § 2: effective on pas- 
sage. 

Acts 1899, No. 150, § 3: effective on 
passage. 

Acts 1919, No. 45, § 3: effective on pas- 
sage. Emergency declared. Approved Feb. 
4, 1919. 

Acts 1921, No. 233, § 2: effective on 
passage. 

Acts 1923, No. 464, § 3: effective on 
passage. 

Acts 1945, No. 263, § 3: Mar. 20, 1945. 
Emergency clause provided: "That due to 
the fact that a number of our citizens are 
far away from home and are out of the 
state and nation and have no opportunity 
to appear before some state officer for the 
purpose of having their signature ac- 
knowledged, and that a number of citizens 
of the State of Arkansas are in the armed 
forces and have been required and forced 
by law to sign various papers that should 
be properly acknowledged, it is hereby 
declared that an emergency exists and 
this act being necessary for the immediate 
preservation of the public peace, health 
and safety, this act shall take effect and be 
in full force and effect from and after its 
passage and approval." 



Acts 1955, No. 101, § 5: Feb. 23, 1955. 
Emergency clause provided: "The General 
Assembly finds it to be a fact, and so 
declares, that many instruments contain 
defective acknowledgments due to errors 
in the preparation thereof, without fault 
upon the part of the person, firm or corpo- 
ration so executing said instruments; that 
these defective acknowledgments hamper 
the sale of real estate throughout the 
State and retard the development of in- 
dustries and other businesses in the State 
of Arkansas; that this Act being necessary 
for the immediate preservation of the pub- 
lic peace, health and safety, an emergency 
is hereby declared to exist and this Act 
shall be in full force and effect from and 
after its passage and approval." 

Acts 1981, No. 714, § 75: Mar. 25, 1981. 
Emergency clause provided: "It has been 
found and is declared by the General 
Assembly of Arkansas that existing law 
relating to such matters as homestead, 
dower, curtesy, statutory allowances pay- 
able from a decedent's estate, and the 
right of a surviving spouse to take against 
the will of a decedent, do not in all circum- 
stances provide for equal treatment be- 
tween the sexes, that the constitutionality 
of such existing law has been drawn into 
question by decisions of the United States 
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Supreme Court and the Arkansas Su- 
preme Court, and that there is an urgent 
need to insure that the law provides 
equality in the property rights and inter- 
est of married persons. Therefore, an 



emergency is declared to exist, and this 
act being necessary for the preservation of 
the public peace, health and safety, shall 
take effect and be in force from the date of 
its approval." 



16-47-101. Proof or acknowledgment as prerequisite to record- 
ing real estate conveyances. 

All deeds and other instruments in writing for the conveyance of any 
real estate, or by which any real estate may be affected in law or equity, 
shall be proven or duly acknowledged in conformity with the provisions 
of this act, before they or any of them shall be admitted to record. 



History. Rev. Stat., ch. 31, § 22; C. & 
M. Dig., § 1525; Pope's Dig., § 1835; 
A.S.A. 1947, § 49-211. 

Publisher's Notes. Rev. Stat., ch. 31, 
§ 22, is also codified as § 18-12-201. 

Meaning of "this act". Chapter 31 of 
the Revised Statutes, codified as §§ 16- 



47-101, 16-47-103 — 16-47-106, 16-47- 
110, 18-12-101, 18-12-102, 18-12-104, 18- 
12-105, 18-12-201, 18-12-203 — 18-12- 
206, 18-12-209, 18-12-301, 18-12-402, 18- 
12-501, 18-12-502, 18-12-601 — 18-12- 
603. 



UALR L.J. Survey 

UALR L.J. 225. 



RESEARCH REFERENCES 

Property, 12 



CASE NOTES 



Analysis 

Defective acknowledgment. 
Failure to acknowledge. 
— Constructive notice. 

Defective Acknowledgment. 

Even though an acknowledgment may 
have been defective, it would not affect the 
validity of the mortgage as between the 
makers. Rogers v. Great Am. Fed. Sav. & 
Loan Ass'n, 304 Ark. 143, 801 S.W.2d 36 
(1990). 

Failure to Acknowledge. 

Unacknowledged mortgage is not enti- 
tled to record, and, if recorded, its record 
is of no validity. Moore v. Ollson, 105 Ark. 
241, 150 S.W. 1028 (1912). 

Where neither the offer and acceptance 
nor the purchaser's agreement was ac- 
knowledged, they were not recordable and 
therefore the purchasers of the realty 
were without means of giving record no- 
tice to the world of their equitable interest 
in the property. Sorrells v. Bailey Cattle 



Co., 268 Ark. 800, 595 S.W.2d 950 (Ct. 
App. 1980). 

— Constructive Notice. 

A recorded lease which was not ac- 
knowledged would not be constructive no- 
tice; however, the fact that it was recorded 
might be considered in determining 
whether the purchaser had actual notice 
before purchasing. Prince v. Alford, 173 
Ark. 633, 293 S.W. 36 (1927). 

Recorded contract of senior purchaser of 
real estate did not constitute constructive 
notice to junior purchasers where it was 
not properly acknowledged. Wyatt v. 
Miller, 255 Ark. 304, 500 S.W.2d 590 
(1973). 

Unacknowledged lease was not valid 
against purchasers who had no actual 
knowledge of the lease and could not be 
charged with constructive notice; accord- 
ingly, such lease was properly cancelled. 
George v. George, 267 Ark. 823, 591 
S.W.2d 655 (Ct. App. 1979). 

Cited: McGuire v. Bell, 297 Ark. 282, 
761 S.W.2d 904 (1988); Hawkins v. First 
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Nat'l Bank (In re Bearhouse, Inc.), 99 
Bankr. 926 (Bankr. W.D. Ark. 1989). 

16-47-102. Forms of acknowledgments — Validity — Acknowl- 
edgments of married persons. 

(a) Either the forms of acknowledgments now in use in this state or 
any other forms which specify, in the caption or otherwise, the state and 
county or other place where the acknowledgment is taken, and which 
set out the name of the person acknowledging and, in instances where 
he or she acknowledges otherwise than in his or her own right, the 
name of the person, association, or corporation for which he or she 
acknowledges, and which recite in substance or the equivalent that the 
execution of the instrument was acknowledged by the person so named 
as acknowledging, or any other form of acknowledgment provided by 
law, may be used in the case of all deeds and other instruments in 
writing for the conveyance of real or personal property, or whereby such 
property is to be affected in law or equity, and also in any other case 
where such acknowledgment is for any purpose required or authorized 
by law. An acknowledgment in any of these forms shall be sufficient to 
entitle the instrument to be recorded and to be read in evidence. 

(b) The acknowledgment of a married person, both as to the dispo- 
sition of his or her own property and as to the relinquishment of dower, 
curtesy, and homestead in the property of a spouse, may be made in the 
same form as if he or she were sole and without any examination 
separate and apart from a spouse, and without necessity for a specific 
reference therein to the interest so conveyed or relinquished. 

History. Acts 1937, No. 44, § 1; Pope's Publisher's Notes. Acts 1937, No. 44, 
Dig., § 1831; Acts 1981, No. 714, § 3; § 1, as amended, is also codified as § 18- 
A.S.A. 1947, § 49-201. 12-202. 

RESEARCH REFERENCES 

Ark. L. Rev. Drafting Instruments for 
Purchase and Conveyancing of Land, 13 
Ark. L. Rev. 26. 

CASE NOTES 

Failure to Acknowledge. George v. George, 267 Ark. 823, 591 

Unacknowledged lease was not valid S.W.2d 655 (Ct. App. 1979). 

against purchasers who had no actual Cited: Jackson v. Hudspeth, 208 Ark. 

knowledge of the lease and could not be 55, 184 S.W.2d 906 (1945); Upshaw v. 

charged with constructive notice; accord- Wilson, 222 Ark. 78, 257 S.W.2d 279 

ingly, such lease was properly cancelled. (1953). 

16-47-103. Officers authorized to take proof or acknowledgment 
of real estate conveyances. 

(a) The proof or acknowledgment of every deed or instrument of 
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writing for the conveyance of any real estate shall be taken by one of the 
following courts or officers: 

(1) When acknowledged or proven within this state, before the 
Supreme Court, the circuit court, the chancery court, or any judges 
thereof, the clerk of any court of record, any county or probate judge, or 
before any justice of the peace or notary public; 

(2) When acknowledged or proven outside this state, and within the 
United States or its territories, or in any of the colonies or possessions 
or dependencies of the United States, before any court of the United 
States, or any state or territory, or colony or possession or dependency 
of the United States, having a seal, or a clerk of any such court, or 
before any notary public, or before the mayor of any incorporated city or 
town, or the chief officer of any city or town having a seal, or before a 
commissioner appointed by the Governor of this state; 

(3) When acknowledged or proven outside the United States, before 
any court of any state, kingdom, or empire having a seal; any mayor or 
chief officer of any city or town having an official seal; or before any 
officer of any foreign country who by the laws of that country is 
authorized to take probate of the conveyance of real estate of his own 
country if the officer has, by law, an official seal. 

(b) The acknowledgment of any deed or mortgage, when taken 
outside the United States, may be taken and certified by a United 
States consul. 



History. Rev. Stat., ch. 31, § 13; Acts 
1875, No. 13, § 1, p. 58; 1887, No. 91, § 1, 
p. 142; 1897, No. 26, § 1, p. 33; 1899, No. 
150, § 1, p. 276; C. & M. Dig., § 1516; 
Acts 1921, No. 233, § 1; 1923, No. 464, 
§§ 1, 2; Pope's Dig., § 1825; A.S.A. 1947, 
§§ 49-202, 49-203. 

Publisher's Notes. For acts validating 
prior acknowledgments by certain officers, 



see Acts 1873, No. 36, § 2; 1875, No. 13, 
§ 2; 1897, No. 26, § 2; 1899, No. 150, § 2. 

Rev. Stat., ch. 31, § 13, as amended, is 
also codified as § 18-12-203. 

Cross References. Commissioners in 
other states may take acknowledgments, 
§ 25-16-204. 

Notaries public may take acknowledg- 
ments, § 21-14-106. 



CASE NOTES 



Analysis 

Interested party. 
Officer of other state. 
Uniform acknowledgment act. 

Interested Party. 

An acknowledgment taken by an officer 
who was a party to the deed does not 
entitle the instrument to record, and a 
record of it will impart no notice to subse- 
quent purchasers or encumbrancers; how- 
ever, the defect may be cured by a proper 
curative statute. Green v. Abraham, 43 
Ark. 420 (1884). 

A notary public is not disqualified to 
take an acknowledgment to a mortgage by 



reason of the fact that he had acted as 
agent for the mortgagor in obtaining the 
loan of money which the mortgage was 
intended to secure. Penn v. Garvin, 56 
Ark. 511, 20 S.W. 410 (1892). 

A surety on a note secured by a mort- 
gage has such an interest therein as will 
disqualify him from taking the mortgag- 
or's acknowledgment. Leonhard v. Flood, 
68 Ark. 162, 56 S.W. 781 (1900). 

Officer of Other State. 

An acknowledgment taken by a justice 
of the peace or chairman of a county court 
of another state is invalid. Worsham v. 
Freeman, 34 Ark. 55 (1879). 
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Uniform Acknowledgment Act. Lester Land Co., 205 Ark. 1147, 172 

This section was not superseded by S.W.2d 916 (1943). 

§ 16-47-201 et seq., as those sections Cited: Biscoe v. Byrd, 15 Ark. 655 

merely provide an alternative law on the (1855). 
subject of acknowledgments. Rumph v. 

16-47-104. Attestation of acknowledgments. 

(a) In cases of acknowledgment or proof of deeds or conveyances of 
real estate taken within the United States or territories thereof, when 
taken before any court or officer having a seal of office, the deed or 
conveyance shall be attested under the seal of office. If the officer has no 
seal of office, then it shall be attested under the official signature of the 
officer. 

(b) In all cases of deeds and conveyances proven or acknowledged 
outside the United States or its territories, the acknowledgment or 
proof must be attested under the official seal of the court or officer 
before whom the probate is had. 

History. Rev. Stat., ch. 31, §§ 14, 15; C. Publisher's Notes. Rev. Stat., ch. 31, 

& M. Dig., §§ 1517, 1518; Pope's Dig., §§ 14, 15, are also codified as § 18-12- 

§§ 1826, 1827; A.S.A. 1947, §§ 49-204, 204. 
49-205. 

CASE NOTES 

Within United States. the seal of the court. Worsham v. Free- 

Acknowledgment before a county court man, 34 Ark. 55 (1879). 
of another state must be authenticated by 

16-47-105. Certificate of acknowledgment. 

Every court or officer that shall take the proof or acknowledgment of 
any deed or conveyance of real estate, or the relinquishment of dower of 
any married woman in any conveyance of the real estate of her 
husband, shall grant a certificate thereof and cause the certificate to be 
endorsed on the deed, instrument, conveyance, or relinquishment of 
dower, which certificate shall be signed by the clerk of the court where 
probate is taken in court or by the officer before whom the probate is 
taken and sealed, if he has a seal of office. 

History. Rev. Stat., ch. 31, § 16; C. & Publisher's Notes. Rev. Stat., ch. 31, 
M. Dig., § 1519; Pope's Dig., § 1828; § 16, is also codified as § 18-12-205. 
A.S.A. 1947, § 49-206. 

CASE NOTES 

Analysis Seal. 

When an acknowledgment is taken be- 
Seal. fore an officer having an official seal, it 

Signature. should be authenticated by such seal. Lit- 

Sufficiency of certificate. tie v. Dodge, 32 Ark. 453 (1877). 
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The absence from a notary's seal of the the attesting witnesses, unless it is made 

emblems and devices required by statute to appear that the subscribing witnesses 

does not invalidate his certificate of the are dead or cannot be had. Trammell v. 

acknowledgment of a deed. Sonfield v. Thurmond, 17 Ark. 203 (1856). 

Thompson, 42 Ark. 46 (1883). The certificate of a clerk of a court of 

record of another state to the acknowledg- 

bignature. mtnt of the execution of a deed is admis- 

An acknowledgment to the execution of attestation of his 

lt££Tn™:iter^ShZ officialcharacterbythejudgeofthecourt. 

I 1 affix tLTmprintof h"; oSfseal Person . Peden, 33 Ark. 150(1878). 

Davis v. Hale, 114 Ark. 426, 170 S.W. 99 ^ e ^ th f e , ls ln / a f a ° a PP. earance 
, igi4) ' ' and acknowledgment of a deed in some 

manner, then the official certificate of ac- 

Sufficiency of Certificate. knowledgment is conclusive of every fact 

It is not sufficient for the officer to appearing on its face, and evidence of 

certify in general terms that the deed was what passed at the time of the acknowl- 

proved; it should appear from the certifi- edgment is inadmissible to impeach the 

cate that the witness was sworn, and that certificate, except in case of fraud or im- 

he stated that the party whose name ap- position in obtaining the acknowledg- 

pears to the deed signed it, or executed it, ment, and where knowledge or notice of 

or acknowledged that he had done so, or the fraud or imposition is brought home to 

some such language amounting to proof of the grantee. Holt v. Moore, 37 Ark. 145 

the execution of the deed; and it must (1881); Meyer v. Gossett, 38 Ark. 377 

appear that such proof was made by one of (1882). 

16-47-106. Manner of making acknowledgment — Proof of deed 
or instrument — Proof of identity of grantor or 
witness. 

(a) The acknowledgment of deeds and instruments of writing for the 
conveyance of real estate, or whereby such real estate is to be affected 
in law or equity, shall be by the grantor appearing in person before a 
court or officer having the authority by law to take the acknowledgment 
and stating that he had executed the deed or instrument for the 
consideration and purposes therein mentioned and set forth. 

(b) When a deed or instrument referred to in subsection (a) of this 
section is to be proved, it shall be done by one (1) or more of the 
subscribing witnesses personally appearing before the proper court or 
officer and stating on oath that he saw the grantor subscribe the deed 
or instrument of writing or that the grantor acknowledged in his 
presence that he had subscribed and executed the deed or instrument 
for the purposes and consideration therein mentioned, and that he had 
subscribed the deed or instrument as a witness at the request of the 
grantor. 

(c) If any grantor has not acknowledged the execution of a deed or 
instrument referred to in subsection (a) of this section, and the 
subscribing witnesses are dead or cannot be had, then the deed or 
instrument may be proved by the evidence of the handwriting of the 
grantor and of at least one (1) of the subscribing witnesses, which 
evidence shall consist of the deposition of two (2) or more disinterested 
persons, swearing to each signature. 

(d) When any grantor in any deed or instrument that conveys real 
estate, or whereby any real estate may be affected in law or equity, or 
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any witness to any like instrument, shall present himself before any 
court or other officer for the purpose of acknowledging or proving the 
execution of the deed or instrument, if the grantor or witness shall be 
personally unknown to the court or officer, his identity and his being the 
person he purports to be on the face of such instrument of writing shall 
be proven to the court or officer, which proof may be made by witnesses 
known to the court or officer, or by the affidavit of the grantor or witness 
if the court or officer shall be satisfied therewith. The proof or affidavit 
shall also be endorsed on the deed or instrument of writing. 



History. Rev. Stat., ch. 31, §§ 17-20; C. 
& M. Dig., §§ 1520-1523; Pope's Dig., 
§§ 1829, 1830, 1832, 1833; A.S.A. 1947, 
§§ 49-207 — 49-210. 



Publisher's Notes. Rev. Stat., ch. 31, 
\ 17-20, are also codified as § 18-12-206. 



RESEARCH REFERENCES 



Ark. L. Rev. The Best Evidence Rule — 
A Rule Requiring The Production of A 
Writing to Prove The Writing's Contents, 
14 Ark. L. Rev. 153. 



Authentication and Identification, 27 
Ark. L. Rev. 332. 



CASE NOTES 



Analysis 

Proof of acknowledgment. 
Sufficiency of acknowledgment. 
Validity of instruments. 
Witnessing signature. 

Proof of Acknowledgment. 

Where there was no substantial evi- 
dence that the wife had signed or even 
knew of either a note or a mortgage which 
her husband had secured from bank for a 
loan to pay off his company's debts, the 
trial court properly denied the foreclosure 
of the mortgage on the lands belonging to 
the wife. Security Bank v. Paul, 268 Ark. 
548, 594 S.W.2d 259 (Ct. App. 1980). 

Sufficiency of Acknowledgment. 

The acknowledgment must show that 
the deed was executed "for the consider- 
ation and purposes" therein expressed. 
The words "consideration" and "purposes" 
are both material, and if either is omitted, 
and no word of similar import is used, the 
acknowledgment is insufficient. Johnson 
v. Godden, 33 Ark. 600 (1878); Ford v. 
Burks, 37 Ark. 91 (1881); Drew County 
Bank & Trust Co. v. Sorben, 181 Ark. 943, 
28 S.W.2d 730 (1930); Donham v. Davis, 
208 Ark. 824, 187 S.W.2d 722 (1945). 

The word "uses" is not of similar import 
or substantially the same as the word 



"consideration" required by this section. 
Martin v. O'Bannon, 35 Ark. 62 (1879). 

An acknowledgment to a mortgage that 
it was "executed for the consideration and 
premises hereinafter set forth" sufficiently 
complied with this section to entitle the 
mortgage to be recorded. First Nat. Bank 
v. Meriwether Sand & Gravel Co., 188 
Ark. 642, 67 S.W2d 599 (1934). 

A so called "deed within a deed" was not 
a proper instrument for recordation; the 
fact that it appeared within an instru- 
ment which was duly recorded did not 
cure the defect of the lack of acknowledg- 
ment required by this section. Addition- 
ally, title to the interests in question had 
already vested ownership, and so, al- 
though it may have been proper for the 
chancellor to have received this instru- 
ment into evidence, it was clearly error for 
him to decree that the defective "quit- 
claim deed" was cured by § 16-47-108. 
Andrews v. Heirs of Bellis, 297 Ark. 3, 759 
S.W2d 532 (1988). 

Validity of Instruments. 

If the acknowledgment fails to state the 
consideration, the mortgage, although re- 
corded, is void against subsequent pur- 
chasers, even with notice; however, it is 
good between the parties. Conner v. 
Abbott, 35 Ark. 365 (1880). 
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The omission of the word "consider- Witnessing Signature. 

ation" or words of similar import in the This section requires that two witnesses 

acknowledgment of a mortgage renders to a signature on an instrument actually 

the record thereof no notice to third par- witness the signing of the instrument 

ties. Atlas Supply Co. v. McAmis, 185 Ark. rather than testify as to the authenticity 

1168, 51 S.W2d 982 (1932). of the signature. Frazier v. Frazier, 263 

Where a deed was not properly ac- Ark. 768, 567 S.W.2d 629 (1978). 

knowledged, this deficiency was not cured Cited: Jackson v. Hudspeth, 208 Ark. 

by the attempt after the grantor's death to 55> 184 s.W.2d 906 (1945); Hawkins v. 

authenticate the signature; therefore, this First Nat ^ Bank (In re Bearhouse, Inc.), 

instrument was not entitled to the weight 99 Ban fc r 926 (Bankr. W.D. Ark. 1989). 
given to a properly recorded deed. Frazier 
v. Frazier, 263 Ark. 768, 567 S.W.2d 629 
(1978). 

16-47-107. Acknowledgment by corporations. 

(a) For all deeds, conveyances, deeds of trust, mortgages, and other 
instruments in writing affecting or purporting to affect the title of any 
real estate situated in this state and executed by corporations, the form 
of acknowledgment shall be as follows: 

"State of 

County of 

On this day , 19...., before me, , a Notary 

Public, (or before any officer within this State or without the State now 
qualified under existing law to take acknowledgments), duly commis- 
sioned, qualified and acting, within and for said County and State, 

appeared in person the within named and , (being the 

person or persons authorized by said corporation to execute such 
instrument, stating their respective capacities in that behalf), to me 

personally well known, who stated that they were the and 

of the , a corporation, and were duly authorized in their respec- 
tive capacities to execute the foregoing instrument for and in the name 
and behalf of said corporation, and further stated and acknowledged 
that they had so signed, executed and delivered said foregoing instru- 
ment for the consideration, uses and purposes therein mentioned and 
set forth. 

"IN TESTIMONY WHEREOF, I have hereunto set my hand and 
official seal this day of , 19 



(Notary Public)" 
(b) All deeds or instruments affecting or purporting to affect the title 
to land executed in the above and foregoing form shall be good and 
sufficient. 

History. Acts 1919, No. 45, § 1; C. & M. Publisher's Notes. Acts 1919, No. 45, 
Dig., § 1526; Pope's Dig., § 1836; A.S.A. § 1, is also codified as § 18-12-207. 
1947, § 49-212. 
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CASE NOTES 

Compliance. virtue of such resolution, showed an ac- 

A notary's certificate attached to a deed knowledgment, although a defective one. 

purported to be executed by a corporation, Steers v. Kinsey, 68 Ark. 360, 58 S.W. 1050 

which recited that the president of the (1900). 

corporation had appeared and under oath This section must be substantially corn- 
stated that the seal of the corporation had plied with, and courts cannot by intend- 
been affixed to the deed by virtue of a ment suggest important words. Fidelity & 
resolution of the directors and had been Deposit Co. v. Rieff, 181 Ark. 798, 27 
signed by the president and secretary by S.W.2d 1008 (1930). 

16-47-108. Validation of instruments affecting title to property. 

All deeds, conveyances, deeds of trust, mortgages, marriage con- 
tracts, and other instruments in writing, affecting or purporting to 
affect the title to any real estate or personal property situated in this 
state, which have been recorded and which are defective or ineffectual: 

(1) Because of failure to comply with § 18-12-403; or 

(2) Because the officer who certified the acknowledgment or acknowl- 
edgments to such instruments omitted any words required by law to be 
in the certificate or acknowledgments; or 

(3) Because the officer failed or omitted to attach his seal to such 
certificate; or 

(4) Because the officer attached to any such certificate a seal not 
bearing the words and devices required by law; or 

(5) Because the officer was a mayor of a city or an incorporated town 
in the State of Arkansas and as such was not authorized to certify to 
executions and acknowledgments to such instruments, or was the 
deputy of an official duly authorized by law to take acknowledgments 
but whose deputy was not so authorized; or 

(6) Because the notary public failed to state the date of the expiration 
of his commission on the certificate of acknowledgment, or incorrectly 
stated it thereon; or 

(7) Because the officer incorrectly dated the certificate of acknowl- 
edgment or failed to state the county wherein the acknowledgment was 
taken; or 

(8) Because the acknowledgment was certified in any county of the 
State of Arkansas by any person holding an unexpired commission as 
notary public under the laws of the state who had, at the time of the 
certification, ceased to be a resident of the county within and for which 
he or she was commissioned; 

shall be as binding and effectual as though the certificate of acknowl- 
edgment or proof of execution was in due form, bore the proper seal, and 
was certified to by a duly authorized officer. 

History. Acts 1955, No. 101, § 1; A.S.A. 1873, No. 41, §§ 1, 2, p. 83; Acts 1883, No. 

1947, § 49-213. 69, § 6, p. 106; Acts 1883, No. 80, § 1, p. 

Publisher's Notes. For prior valida- 128; Acts 1885, No. 117, § 1, p. 191; Acts 

tion acts, see Acts 1873, No. 11, §§ 5, 6, p. 1893, No. 43, § 1, p. 66; Acts 1893, No. 

13; Acts 1873, No. 17, §§ 1, 2, p. 25; Acts 172, § 1, p. 303; Acts 1895, No. 33, § 1, p. 
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37; Acts 1897 (Ex. Sess.), No. 21, § 1, p. 
58; Acts 1899, No. 56, § 1, p. 107; Acts 
1899, No. 175, § 1, p. 313; Acts 1901, No. 
41, § 1, p. 79; Acts 1903, No. 87, § 1, p. 
150; Acts 1903, No. 87, § 2, p. 150; Acts 
1907, No. 147, § 1, p. 354; Acts 1911, No. 
24, § 1; Acts 1913, No. 148, § 1; Acts 
1915, No. 54, § 1; Acts 1917, No. 142, § 1, 
p. 765; Acts 1917, No. 142, § 2, p. 765; 



Acts 1919, No. 333, § 1; Acts 1919, No. 
524, § 1; Acts 1923, No. 80, § 1; Acts 
1923, No. 185, § l;Actsl935,No. 72, § 1; 
Acts 1937, No. 352, § 1; Acts 1941, No. 
422, § 1; Acts 1949, No. 291, § 1. 

Acts 1955, No. 101, § 1, is also codified 
as§ 18-12-208(a). 

Cross References. Prior releases vali- 
dated, § 18-40-108. 



RESEARCH REFERENCES 

Ark. L. Rev. Validation of Instruments Curative Statutes Affecting Title to 
Affecting Title to Property, 9 Ark. L. Rev. Real Property in Arkansas, 12 Ark. L. Rev. 
414. 386. 

CASE NOTES 



Analysis 

Applicability. 

Acknowledgment by interested party. 

Allegation of defect. 

Failure to sign. 

Homesteads. 

Lack of acknowledgment. 

Omission of essential words. 

Vested rights. 

Applicability. 

Curative acts, such as Act 101 of 1955 
as codified by this section, have retrospec- 
tive operation and apply to past events 
and transactions, and do not apply to a 
transaction that takes place after the pas- 
sage of the act. Merchants & Planters 
Bank & Trust Co. v. Massey, 302 Ark. 421, 
790 S.W.2d 889 (1990). 

Acknowledgment by Interested 
Party. 

An acknowledgment taken by an inter- 
ested party does not authorize it to be 
recorded and it imparts no notice; how- 
ever, such acknowledgments taken before 
Acts 1883, No. 69, were validated by § 6 of 
that act. Green v. Abraham, 43 Ark. 420 
(1884) (decision under prior law). 

Acts 1893, No. 43, did not cure an ac- 
knowledgment which was taken by a 
party to the deed. Meunse v. Harper, 70 
Ark. 309, 67 S.W. 869 (1902) (decision 
under prior law). 

Allegation of Defect. 

Where complaint merely alleged that 
acknowledgment of the deed appeared to 
be defective, such allegation was merely a 
conclusion and the court was correct in 



holding that plaintiff failed to state a 
cause of action. Sample v. Sample, 237 
Ark. 178, 372 S.W.2d 609 (1963). 

Failure to Sign. 

Former curative act did not render valid 
a certificate of acknowledgment which the 
notary failed to sign although he affixed 
the imprint of his seal. Davis v. Hale, 114 
Ark. 426, 170 S.W. 99 (1914) (decision 
under prior law). 

Homesteads. 

A mortgage of a homestead which was 
invalid because the grantors' wives did not 
join therein, was cured by former validat- 
ing act. Sanders v. Flenniken, 172 Ark. 
454, 289 S.W. 485 (1926) (decision under 
prior law). 

Lack of Acknowledgment. 

The curative provisions of this section 
cannot supply an acknowledgment when 
in fact there is none. Pardo v. Creamer, 
228 Ark. 746, 310 S.W2d 218 (1958). 

A so called "deed within a deed" was not 
a proper instrument for recordation; the 
fact that it appeared within an instru- 
ment which was duly recorded did not 
cure the defect of the lack of acknowledg- 
ment required by § 16-47-106. Addition- 
ally, title to the interests in question here 
had already vested ownership, and so al- 
though it may have been proper for the 
chancellor to have received this instru- 
ment into evidence, it was clearly error for 
him to decree that the defective "quit- 
claim deed" was cured by this section. 
Andrews v. Heirs of Bellis, 297 Ark. 3, 759 
S.W.2d 532 (1988). 
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Omission of Essential Words. Vested Rights. 

An acknowledgment valid in the state Former acts, curing defective acknowl- 

where made but ineffectual at the time of edgments, did not interfere with vested 

recordation in Arkansas because of failure rights. McGehee v. McKenzie, 43 Ark. 156 

to use words required by § 18-12-206 was (1884) (decision under prior law), 

held to have been cured by former validat- Cited . Sample v. Sample, 237 Ark. 178, 

ing acts. Jackson v. Hudspeth, 208 Ark. 079 q W9H fino no«^ 

55 184 S.W.2d 906 (1945) (decikon under 372 SMM 6 ° 9 (1963X 
prior law). 

16-47-109. Validation of acknowledgments of personnel of 
armed forces. 

All acknowledgments taken before March 20, 1945, and subscribed by 
officers of the United States armed forces acknowledging the signatures 
of soldiers in the armed forces are validated in every respect. 

History. Acts 1945, No. 263, § 1; 
A.S.A. 1947, § 49-214. 

16-47-110. Recorded deed or written instrument affecting real 
estate. 

(a) Every deed or instrument in writing which conveys or affects real 
estate and which is acknowledged or proved and certified as prescribed 
by this act may, together with the certificate of acknowledgment, proof, 
or relinquishment of dower, be recorded by the recorder of the county 
where such land to be conveyed or affected thereby is located, and when 
so recorded may be read in evidence in any court in this state without 
further proof of execution. 

(b) If it appears at any time that any deed or instrument duly 
acknowledged or proved and recorded as prescribed by this act is lost or 
not within the power and control of the party wishing to use the deed or 
instrument, the record thereof or a transcript of the record certified by 
the recorder may be read in evidence without further proof of execution. 

(c) Neither the certificate of acknowledgment nor the probate of any 
such deed or instrument, nor the record or transcript thereof, shall be 
conclusive, but it may be rebutted. 

History. Rev. Stat., ch. 31, §§ 26-28; C. 47-101, 16-47-103 — 16-47-106, 16-47- 

& M. Dig., §§ 1530-1532; Pope's Dig., 110, 18-12-101, 18-12-102, 18-12-104, 18- 

§§ 1840-1842; A.S.A. 1947, §§ 28-919 — 12-105, 18-12-201, 18-12-203 — 18-12- 

28-921. 206, 18-12-209, 18-12-301, 18-12-402, 18- 

Publisher's Notes. Rev. Stat., ch. 31, 12-501, 18-12-502, 18-12-601 — 18-12- 

§§ 26-28, are also codified as § 18-12-209. 603. 

Meaning of "this act". Chapter 31 of Cross References. Admissibility of 

the Revised Statutes, codified as §§ 16- deeds, § 18-12-605. 

RESEARCH REFERENCES 

Ark. L. Rev. Documentary Evidence — 
Arkansas, 15 Ark. L. Rev. 79. 
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CASE NOTES 



Analysis 

In general. 
Burden of proof. 
Certificate. 
Parol evidence. 
Prima facie evidence. 
Proof of execution. 
Record. 

In General. 

The acknowledgment of the execution of 
a deed of conveyance, as required by stat- 
ute, does not alone authorize its introduc- 
tion as evidence; it must also be filed and 
recorded or its execution proved at the 
trial. Wilson & Wife v. Spring, 38 Ark. 181 
(1881); Watson v. Billings, 38 Ark. 278 
(1881); Dorr v. School Dist. No. 26, 40 Ark. 
237 (1882). 

Burden of Proof. 

The burden of proof rests upon the per- 
son denying that he signed a deed or 
acknowledged it, to show the falsity of the 
certificate, which carries the presumption 
that the officer making it has certified to 
the truth. Polk v. Brown, 117 Ark. 321, 174 
S.W. 562 (1915); Nevada County Bank v. 
Gee, 130 Ark. 312, 197 S.W. 680 (1917). 

The burden of disproving the authentic- 
ity of the acknowledgment of a deed before 
a notary public is on the moving party in 
order to have the recorded deed declared 
void for forgery. Lytton v. Johnson, 236 
Ark. 277, 365 S.W.2d 461 (1963). 

Certificate. 

The only showing upon which a deed 
can be admitted to evidence is the certifi- 
cate of acknowledgment by the proper 
officer. Simpson v. Montgomery, 25 Ark. 
365 (1869). 

While it is competent for the maker of a 
deed to prove that there was no appear- 
ance before an officer to acknowledge its 
execution, and no acknowledgment in 
fact, yet if he did acknowledge it in some 
manner, the officer's certificate is conclu- 
sive as to the terms of the acknowledg- 



ment. Petty v. Grisard, 45 Ark. 117 (1885); 
Steers v. Kinsey, 68 Ark. 360, 58 S.W. 1050 
(1900). 

If a plaintiff in ejectment is not able to 
introduce an original deed in evidence, a 
purported copy from the record is not 
admissible unless certified by the re- 
corder. Robert v. Brown, 157 Ark. 230, 247 
S.W. 1058 (1923). 

Parol Evidence. 

Parol evidence that a deed has been 
executed, but not recorded, and lost, is 
sufficient to admit secondary evidence of 
its contents. Calloway v. Cossart, 45 Ark. 
81 (1885); Crawford v. McDonald, 84 Ark. 
415, 106 S.W. 206 (1907). 

Parol evidence is admissible to prove 
true date of an acknowledgment. Merrill v. 
Sypert, 65 Ark. 51, 44 S.W. 462 (1898). 

Prima Facie Evidence. 

A recorded and properly acknowledged 
mortgage makes prima facie case thereon. 
Straughan v. Bennett, 153 Ark. 254, 240 
S.W. 30 (1922). 

Proof of Execution. 

A certified copy of a recorded convey- 
ance is admissible in evidence without 
proof of the execution. Apel v. Kelsey, 47 
Ark. 413, 2 S.W 102 (1886); Sibley v. 
England, 90 Ark. 420, 119 S.W. 820 (1909). 

An unrecorded mortgage is inadmissi- 
ble in evidence without proof of its execu- 
tion. Gardner v. Hughes, 136 Ark. 332, 206 
S.W 678 (1918). 

Record. 

In a prosecution for forgery, it was not 
improper to permit the introduction of the 
record of certain deed, in the chain of title 
to the land, concerning which it was al- 
leged that forged deed had been uttered 
by the defendant, without proof that the 
original deeds were either lost or de- 
stroyed. Temple v. State, 126 Ark. 290, 189 
S.W. 855 (1916), overruled on other 
grounds, Nail v. State, 231 Ark. 70, 328 
S.W2d 836 (1959). 



Subchapter 2 — Uniform Acknowledgment Act 



SECTION. 




SECTION. 




16-47-201. 


Acknowledgment of instru- 


16-47-202. 


Officials authorized 
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within the state. 
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SECTION. 

16-47-203. Officials authorized to take 
within the United States. 

16-47-204. Officials authorized to take 
without the United States. 

16-47-205. Proof of identity of person 
making. 

16-47-206. Acknowledgment by a mar- 
ried woman. 

16-47-207. Forms of certificates. 

16-47-208. Execution of certificate by of- 
ficer. 

16-47-209. Authentication of acknowl- 
edgments. 

16-47-210. Acknowledgments under laws 
of other states. 

16-47-211. Validation of unauthenticated 
writings affecting title to 
property. 



SECTION. 

16-47-212. Act cumulative. 
16-47-213. Acknowledgments by persons 
serving in or with the 
armed forces of the United 
States within or without 
the United States. 
16-47-214. Acknowledgments previously 
taken unaffected. 

Uniformity of interpretation. 

Title of act. 

Validation of prior acknowl- 
edgments — Construction 
of uniform act. 

Validation of acknowledg- 
ments — Construction of 
acts. 



16-47-215 
16-47-216 
16-47-217 



16-47-218. 



Effective Dates. Acts 1943, No. 169, 
§ 15: approved Mar. 4, 1943. Emergency 
clause provided: "That because many per- 
sons of this State are now in the armed 
forces of the United States and are now 
located in the various States of the United 
States, as well as in many foreign coun- 
tries, and are unable to comply with the 
technical requirements of the Arkansas 
laws as to acknowledgments, an emer- 
gency is declared to exist and this act shall 
be in full force and effect from and after its 
passage." 

Acts 1971, No. 352, § 2: Mar. 22, 1971. 
Emergency clause provided: "It is hereby 
found and determined by the General As- 



sembly that among the multitude of real 
estate transactions and other transac- 
tions requiring acknowledgments, there 
are undoubtedly some which have not 
strictly complied with the present law; 
that such transactions raise clouds on title 
and create other difficulties in land trans- 
fers; and that only by the immediate pas- 
sage of this Act can this situation be 
remedied. Therefore, an emergency is 
hereby declared to exist and this Act being 
necessary for the immediate preservation 
of the public peace, health and safety shall 
become effective from and after its pas- 
sage and approval." 



RESEARCH REFERENCES 



Ark. L. Rev. Drafting Instruments for 
Purchase and Conveyancing of Land, 13 
Ark. L. Rev. 26. 



Authentication 
Ark. L. Rev. 332. 



and Identification, 27 



16-47-201. Acknowledgment of instruments. 

Any instrument may be acknowledged in the manner and form 
provided by the laws of this state, or as provided by this act. 



History. Acts 1943, No. 169, § 1; A.S.A. 
1947, § 49-101. 
Meaning of "this act". Acts 1943, No. 



169, codified as §§ 16-47-201 — 16-47- 
210, 16-47-213 — 16-47-216. 
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CASE NOTES 

Alternative System. Lester Land Co., 205 Ark. 1147, 172 

Acts 1943, No. 169 did not repeal, mod- S.W.2d 916 (1943). 

ify or in any way impair any law of this Cited: Jackson v. Hudspeth, 208 Ark. 

state; it provides only an alternative sys- 55, 184 S.W.2d 906 (1945). 
tern for acknowledgments. Rumph v. 

16-47-202. Officials authorized to take within the state. 

The acknowledgment of any instrument may be made in this state 
before: 

(1) A judge of a court of record or before any former judge of a court 
of record who served at least four (4) or more years; 

(2) A clerk of any court of record; 

(3) A commissioner or registrar or recorder of deeds; 

(4) A notary public; 

(5) A justice of the peace; or 

(6) A master in chancery or registrar in chancery. 

History. Acts 1943, No. 169, § 2; 1983, 
No. 850, § 3; A.S.A. 1947, § 49-102. 

16-47-203. Officials authorized to take within the United States. 

The acknowledgment of any instrument may be without the state but 
within the United States or a territory or insular possession of the 
United States and within the jurisdiction of the officer, before: 

(1) A clerk or deputy clerk of any federal court; 

(2) A clerk or deputy clerk of any court of record of any state or other 
jurisdiction; 

(3) A notary public; 

(4) A commissioner of deeds; 

(5) Any person authorized by the laws of such other jurisdiction to 
take acknowledgments. 

History. Acts 1943, No. 169, § 3; 1957, 
No. 411, § 1; A.S.A. 1947, § 49-103. 

16-47-204. Officials authorized to take without the United 
States. 

The acknowledgment of any instrument may be made without the 
United States before: 

(1) An ambassador, minister, charge d'affaires, counselor to or sec- 
retary of a legation, consul general, consul, vice-consul, commercial 
attache, or consular agent of the United States accredited to the 
country where the acknowledgment is made. 

(2) A notary public of the country where the acknowledgment is 
made. 

(3) A judge or clerk of a court of record of the country where the 
acknowledgment is made. 
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History. Acts 1943, No. 169, § 4; 
A.S.A. 1947, § 49-104. 

16-47-205. Proof of identity of person making. 

The officer taking the acknowledgment shall know or have satisfac- 
tory evidence that the person making the acknowledgment is the 
person described in and who executed the instrument. 

History. Acts 1943, No. 169, § 5; 
A.S.A. 1947, § 49-105. 

16-47-206. Acknowledgment by a married woman. 

An acknowledgment by a married woman may be made in the same 
form as though she were unmarried. 

History. Acts 1943, No. 169, § 6; 
A.S.A. 1947, § 49-106. 

16-47-207. Forms of certificates. 

An officer taking the acknowledgment shall endorse thereon or attach 
thereto a certificate substantially in one (1) of the following forms: 

(1) By Individuals: 

"State of 

County of 

On this the day of , 19. . . ., before me, , the 

undersigned officer, personally appeared , known to me (or 

satisfactorily proven) to be the person whose name subscribed to 

the within instrument and acknowledged that he exe- 
cuted the same for the purposes therein contained. 

In witness whereof I hereunto set my hand and official seal. 

Title of Officer." 

(2) By a Corporation: 

"State of 

County of 

On this the day of , 19. . . ., before me, the 

undersigned officer, personally appeared , who acknowledged 

himself to be the of a corporation, and that he, as 

such , being authorized so to do, executed the foregoing 

instrument for the purposes therein contained, by signing the name of 
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the corporation by himself as 

In witness whereof I hereunto set my hand and official seal. 



Title of Officer." 

(3) By an Attorney in Fact: 

"State of 

County of 

On this the day of , 19. . . ., before me, , the 

undersigned officer, personally appeared , known to me (or 

satisfactorily proven) to be the person whose name is subscribed as 

attorney in fact for , and acknowledged that he executed the 

same as the act of his principal for the purposes therein contained. 

In witness whereof I hereunto set my hand and official seal. 



Title of Officer." 

(4) By Any Public Officer or Deputy Thereof, or by Any Trustee, 
Administrator, Guardian, or Executor: 

"State of 

County of 

On this the day of , 19. . . ., before me, , the 

undersigned officer, personally appeared , of the State 

(County or City as the case may be) of , known to me (or 

satisfactorily proven) to be the person described in the foregoing 
instrument, and acknowledged that he executed the same in the 
capacity therein stated and for the purposes therein contained. 

In witness whereof I hereunto set my hand and official seal. 



Title of Officer." 



History. Acts 1943, No. 169, § 7; 
A.S.A. 1947, § 49-107. 

16-47-208. Execution of certificate by officer. 

The certificate of the acknowledging officer shall be completed by his 
signature, his official seal if he has one, the title of his office, and if he 
is a notary public, the date his commission expires. 

History. Acts 1943, No. 169, § 8; 
A.S.A. 1947, § 49-108. 
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16-47-209. Authentication of acknowledgments. 

(a) If the acknowledgment is taken within this state or is made 
without this state but in the United States by one (1) of the officers 
designated in § 16-47-203, or without the United States by an officer of 
the United States, no authentication shall be necessary. 

(b) If the acknowledgment is made without the United States and by 
a notary public or a judge or clerk of a court of record of the country 
where the acknowledgment is made, the certificate shall be authenti- 
cated by a certificate under the great seal of state of the country, affixed 
by the custodian of such seal, or by a certificate of a diplomatic, 
consular, or commercial officer of the United States accredited to that 
country, certifying as to the official character of such officer. 

History. Acts 1943, No. 169, § 9; 1957, 
No. 411, § 2; 1971, No. 365, § 1; A.S.A. 
1947, § 49-109. 

CASE NOTES 

Outside State. the official character of the notary who 

Acknowledgment of a deed by a sister took the acknowledgment, was entitled to 

state's notary public having a seal, but record because valid under § 16-47-103. 

without certificate by a clerk of a court of Rumph v. Lester Land Co., 205 Ark. 1147, 

record in the county where taken showing 172 S.W.2d 916 (1943). 

16-47-210. Acknowledgments under laws of other states. 

Notwithstanding any provision in this act contained, the acknowl- 
edgment of any instrument without this state in compliance with the 
manner and form prescribed by the laws of the place of its execution, if 
in a state, a territory or insular possession of the United States, or in 
the District of Columbia, or in the Philippine Islands, verified by the 
official seal of the officer before whom it is acknowledged, shall have the 
same effect as an acknowledgment in the manner and form prescribed 
by the laws of this state for instruments executed within the state. 

History. Acts 1943, No. 169, § 10; Meaning of "this act". See note to 
1971, No. 365, § 2; A.S.A. 1947, § 49-110. § 16-47-201. 

16-47-211. Validation of unauthenticated writings affecting title 
to property. 

All deeds, conveyances, deeds of trust, mortgages, mineral leases, 
marriage contracts, and other instruments in writing, affecting or 
purporting to affect title to any real estate or personal property situated 
in this state, which have been recorded or executed prior to July 19, 
1971, and which may be defective or ineffectual because of the failure to 
have the authentication formerly required by Acts 1943, No. 169, §§ 9 
and 10, prior to these amendments, shall be binding and effectual as 
though such instruments contained the required authentication. 
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History. Acts 1971, No. 365, § 3; A.S.A. The words "these amendments" refer to 

1947, § 49-110.1. Acts 1971, No. 365, which amended 

Publisher's Notes. Acts 1943, No. 169, §§ 16-47-209 and 16-47-210 and enacted 

§§ 9 and 10, referred to in this section, are §§ 16-47-211 and 16-47-212. 
codified as §§ 16-47-209, 16-47-210. 

16-47-212. Act cumulative. 

This act shall be cumulative to other acts of the General Assembly 
relating to acknowledgments. 

History. Acts 1971, No. 365, § 4;A.S.A. 365, codified as §§ 16-47-209 — 16-47- 
1947, § 49-110.2. 212. 

Meaning of "this act". Acts 1971, No. 

16-47-213. Acknowledgments by persons serving in or with the 
armed forces of the United States within or without 
the United States. 

In addition to the acknowledgment of instruments in the manner and 
form and as otherwise authorized by this act, persons serving in or with 
the armed forces of the United States or their dependents may 
acknowledge the same wherever located before any commissioned 
officer in active service of the armed forces of the United States with the 
rank of second lieutenant or higher in the Army, Air Force or Marine 
Corps, or ensign or higher in the Navy or United States Coast Guard. 
The instrument shall not be rendered invalid by the failure to state 
therein the place of execution or acknowledgment. No authentication of 
the officer's certificate of acknowledgment shall be required but the 
officer taking the acknowledgment shall endorse thereon or attach 
thereto a certificate substantially in the following form: 

"On this day of , 19 ..., before me, , the 

undersigned officer, personally appeared (Serial No. 

) known to me or satisfactorily proven to be (serving in or with 

the armed forces of the United States) (a dependent of , 

(Serial No ) a person serving in or with the armed forces of the 

United States) and to be the person whose name is subscribed to the 

within instrument and acknowledged that he executed 

the same for the purposes therein contained. And the undersigned does 
further certify that he is at the date of this certificate a commissioned 
officer of the rank stated below and is in the active service of the armed 
forces of the United States. 



Signature of the Officer 

Rank and Serial No. of Officer 
and Command to which attached." 



History. Acts 1943, No. 169, § 11; § 2, provided that the act did not repeal or 

1961, No. 16, § 1; A.S.A. 1947, § 49-111. alter laws regarding acknowledgment of 

Publisher's Notes. Acts 1961, No. 16, instruments which were in effect prior to 
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^enactment of the Uniform Acknowledg- Meaning of "this act". See note to 
^rnent Act and which provide an alterna- § 16-47-201. 
*£tive method of acknowledging instru- 
ments. 

16-47-214. Acknowledgments previously taken unaffected. 

No acknowledgment heretofore taken shall be affected by anything 
contained in this act. 

History. Acts 1943, No. 169, § 12; Meaning of "this act". See note to 
A.S.A. 1947, § 49-112. § 16-47-201. 

CASE NOTES 

Cited: Jackson v. Hudspeth, 208 Ark. 
55, 184 S.W.2d 906 (1945). 

16-47-215. Uniformity of interpretation. 

l| This act shall be so interpreted as to make uniform the laws of those 
states which enact it. 

i 

History. Acts 1943, No. 169, § 13; Meaning of "this act". See note to 
A.S.A. 1947, § 49-113. § 16-47-201. 

16-47-216. Title of act. 

This act may be cited as the "Uniform Acknowledgment Act". 

History. Acts 1943, No. 169, § 14; Meaning of "this act". See note to 
A.S.A. 1947, § 49-114. § 16-47-201. 

16-47-217. Validation of prior acknowledgments — Construc- 
tion of uniform act. 

It is the intent and purpose of this section that all acknowledgments 
taken subsequent to Acts 1957, No. 411 either in accordance with the 
Uniform Acknowledgment Act or in accordance with the laws of this 
state in effect at the time of adoption of the Uniform Acknowledgment 
Act be cured and validated for all purposes; and that neither Acts 1957, 
•No. 411 nor the Uniform Acknowledgment Act to which it is amendatory 
^Ushall be construed to repeal or modify any laws relative to the taking of 
acknowledgments and the authentication thereof which were in effect 
in this state at the time of adoption of the Uniform Acknowledgment 
Act, but that the Uniform Acknowledgment Act shall be deemed to 
provide an alternative system for taking and authenticating acknowl- 
edgments. 

History. Acts 1959, No. 127, § 2; A.S.A. Acknowledgment Act is codified as §§ 16- 

1947, § 49-115. 47-201 — 16-47-210 and 16-47-213 — 16- 

Publisher's Notes. Acts 1957, No. 411, 47-216. 

referred to in this section, is codified as Acts 1959, No. 127, § 1, validated ac- 

§§ 16-47-203 and 16-47-209. The Uniform knowledgments taken subsequent to the 
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effective date of Acts 1957, No. 411, in ment Act or in accordance with state law 
accordance with the Uniform Acknowledg- at the time of adoption of the uniform act. 

16-47-218. Validation of acknowledgments — Construction of 
acts. 

All acknowledgments taken subsequent to Acts 1959, No. 127 either 
in accordance with the Uniform Acknowledgment Act or in accordance 
with the laws of this state in effect at the time of adoption of the 
Uniform Acknowledgment Act are cured and validated for all purposes; 
and neither Acts 1959, No. 127 nor the Uniform Acknowledgment Act 
shall be construed to repeal or modify any laws relative to the taking of 
acknowledgments and the authentication thereof which were in effect 
in this state at the time of adoption of the Uniform Acknowledgment 
Act, but that the Uniform Acknowledgment Act shall be deemed to 
provide an alternative system for taking and authenticating acknowl- 
edgments. 

History. Acts 1971, No. 352, § 1;A.S.A. § 16-47-217. The Uniform Acknowledg- 

1947, § 49-115.1. ment Act is codified as §§ 16-47-201 — 

Publisher's Notes. Acts 1959, No. 127, 16-47-210 and 16-47-213 — 16-47-216. 
referred to in this section, is codified as 

CHAPTERS 48-54 

[Reserved] 
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ABSENTEES. 
Presumption of death. 

Five years absence. 
Death presumed, §16-40-105. 

ABUSE. 
Sexual abuse. 

See SEXUAL OFFENSES. 

ACCESS TO MEDICAL RECORDS, 

§16-46-106. 

ACCOUNTS AND ACCOUNTING. 
Chancery courts. 

Clerks of court. 
Settlement of arrearages accruing to 
county or state, §16-20-307. 
Circuit courts. 
Clerks of court. 
Settlement and account of 

arrearages accruing to county or 
state, §16-20-307. 
Clerks of court. 

See CLERKS OF COURT. 
County clerks. 
Audit and adjustment of accounts of 
clerks of courts. 
Certification to county clerk, 
§16-20-106. 
Duties as to accounts, §16-20-402. 
Courts. 
Clerks 'of court. 
See CLERKS OF COURT. 

ACCOUNT STATEMENTS. 
Attorneys' fees, §16-22-308. 

ACKNOWLEDGMENTS. 
Attestation, §16-47-104. 
In state acknowledgments. 
Uniform acknowledgment act, 
§16-47-209. 
Out-of-country acknowledgments. 
Uniform acknowledgment act, 
§16-47-209. 
Out-of-state acknowledgments. 
Uniform acknowledgment act, 
§16-47-209. 
Uniform acknowledgment act, 
§16-47-209. 
Certificates, §16-47-209. 



ACKNOWLEDGMENTS —Cont'd 
Certificates of acknowledgment, 

§16-47-105. 
Forms. 
Uniform acknowledgment act, 
§16-47-207. 
Officers authorized to take 
acknowledgments . 
Execution of certificate by officer. 
Uniform acknowledgment act, 
§16-47-208. 
Uniform acknowledgment act. 
Attestation of acknowledgments, 

§16-47-209. 
Execution of certificate by officer, 

§16-47-208. 
Forms, §16-47-207. 
Construction and interpretation. 
Uniform acknowledgment act, 
§16-47-215. 
Alternative system for taking and 
authenticating 

acknowledgments, §§16-47-217, 
16-47-218. 
Conveyances. 
Attestation of acknowledgment, 

§16-47-104. 
Certificate of acknowledgment, 

§16-47-105. 
Corporate acknowledgments, 

§16-47-107. 
Identity of grantor or witness. 

Proof, §16-47-106. 
Manner of making acknowledgment, 

§16-47-106. 
Military personnel. 

Validation, §16-47-109. 
Officers authorized to take, 

§16-47-103. 
Proof of deed or instrument, 

§16-47-106. 
Recording. 
Deeds, §§16-47-101, 16-47-110. 
Proof or acknowledgment as 
prerequisite to recording, 
§16-47-101. 
Validation of instruments affecting 
title to property, §16-47-108. 
Corporations. 
Acknowledgment by corporation, 
§16-47-107. 
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ACKNOWLEDGMENTS —Cont'd 
Corporations — Cont'd 
Forms. 
Uniform acknowledgment act, 
§16-47-207. 
Deeds. 
Attestation of acknowledgment, 

§16-47-104. 
Certificate of acknowledgment, 

§16-47-105. 
Corporate acknowledgments, 

§16-47-107. 
Identity of grantor or witness. 

Proof, §16-47-106. 
Manner of making acknowledgment, 

§16-47-106. 
Military personnel. 

Validation, §16-47-109. 
Officers authorized to take 

acknowledgment, §16-47-103. 
Proof of deed or instrument, 

§16-47-106. 
Recording. 

Deed on written instrument 
affecting real property, 
§16-47-110. 
Proof or acknowledgment as 
prerequisite to recording, 
§16-47-101. 
Validation of instruments affecting 
title to property, §16-47-108. 
Evidence. 
Uniform acknowledgment act. 

Proof of identity of person making, 
§16-47-205. 
Forms, §16-47-102. 
Certificates. 
Uniform acknowledgment act, 
§16-47-207. 
Corporate acknowledgments, 

§16-47-107. 
Uniform acknowledgment act, 
§16-47-201. 
Certificates, §16-47-207. 
Full faith and credit. 
Out-of-state acknowledgments. 
Uniform acknowledgment act, 
§16-47-210. 
Husband and wife. 
Acknowledgments of married persons, 
§16-47-102. 
In state acknowledgments. 
Attestation of acknowledgments. 
Uniform acknowledgment act, 
§16-47-209. 
Officers authorized to take 
acknowledgments . 
Uniform acknowledgment act, 
§16-47-202. 
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Manner of making, §16-47-106. 
Uniform acknowledgment act, 
§16-47-201. 
Marriage, §16-47-102. 
Uniform acknowledgment act, 
§16-47-206. 
Military affairs. 

Personnel of armed forces, §16-47-213. 
Uniform acknowledgment act, 
§16-47-213. 
Validation of acknowledgments of 
personnel of armed forces, 
§16-47-109. 
Notaries public. 
Real estate conveyances. 

Officers authorized to take proof or 
acknowledgment, §16-47-103. 
Officers authorized to take 
acknowledgments. 
Certificates. 
Execution of certificate by officer. 
Uniform acknowledgment act, 
§16-47-208. 
In state acknowledgments. 
Uniform acknowledgment act, 
§16-47-202. 
Out-of-country acknowledgments. 
Uniform acknowledgment act, 
§16-47-204. 
Out-of-state acknowledgments. 
Uniform acknowledgment act, 
§16-47-203. 
Out-of-country acknowledgments. 
Attestation of acknowledgments. 
Uniform acknowledgment act, 
§16-47-209. 
Officers authorized to take 
acknowledgments . 
Uniform acknowledgment act, 
§16-47-204. 
Out-of-state acknowledgments. 
Attestation of acknowledgments. 
Uniform acknowledgment act, 
§16-47-209. 
Officers authorized to take 
acknowledgments . 
Uniform acknowledgment act, 
§16-47-203. 
Public officers and employees. 
Officers authorized to take 

acknowledgments. See within this 
heading, "Officers authorized to 
take acknowledgments." 
Real estate conveyances. 
Attestation, §16-47-104. 
Uniform acknowledgment act, 
§16-47-209. 
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ACKNOWLEDGMENTS —Cont'd 
Recordation. 

Proof or acknowledgment as 
prerequisite, §16-47-101. 
Recording deed or written instrument 
affecting real property, 
§16-47-110. 
Seals and sealed instruments. 
Real estate conveyances. 
Attestation of acknowledgments, 
§16-47-104. 
Supreme court. 

Clerk of court, §16-20-205. 
Uniform acknowledgment act. 
Act cumulative, §16-47-212. 
Alternative system, §§16-47-217, 

16-47-218. 
Attestation of acknowledgments, 
§16-47-209. 
Certificates, §16-47-209. 
In state acknowledgments, 

§16-47-209. 
Out-of-country acknowledgments, 

§16-47-209. 
Out-of-state acknowledgments, 
§16-47-209. 
Certificates. 
Attestation of acknowledgments, 

§16-47-209. 
Execution of certificate by officer, 

§16-47-208. 
Forms, §16-47-207. 
Citation of act, §16-47-216. 
Construction and interpretation. 
Alternative system for taking and 
authenticating 

acknowledgments, §§16-47-217, 
16-47-218. 
Uniformity of interpretation, 
§16-47-215. 
Corporations. 

Forms, §16-47-207. 
Evidence. 
Proof of identity of person making, 
§16-47-205. 
Forms, §16-47-201. 

Certificates, §16-47-207. 
Full faith and credit. 

Out-of-state acknowledgments, 
§16-47-210. 
In state acknowledgments. 
Attestation of acknowledgments, 

§16-47-209. 
Officers authorized to take 

acknowledgments, §16-47-202. 
Manner of acknowledgment, 

§16-47-201. 
Married women, §16-47-206. 



ACKNOWLEDGMENTS —Cont'd 
Uniform acknowledgment act 

—Cont'd 
Military affairs. 
Personnel of armed forces, 
§16-47-213. 
Officers authorized to take 
acknowledgments . 
In state acknowledgments, 

§16-47-202. 
Out-of-country acknowledgments, 

§16-47-204. 
Out-of-state acknowledgments, 
§16-47-203. 
Out-of-country acknowledgments. 
Attestation of acknowledgments, 

§16-47-209. 
Officers authorized to take 

acknowledgments, §16-47-204. 
Out-of-state acknowledgments. 
Attestation of acknowledgments, 

§16-47-209. 
Full faith and credit, §16-47-210. 
Officers authorized to take 

acknowledgments, §16-47-203. 
Previously taken acknowledgments 

unaffected, §16-47-214. 
Retroactivity. 
Previously taken acknowledgments 
unaffected, §16-47-214. 
Short title, §16-47-216. 
Title of act, §16-47-216. 
Uniformity of interpretation, 

§16-47-215. 
Validation of prior acknowledgments, 

§§16-47-217, 16-47-218. 
Validation of unauthenticated 
writings. 
Writings affecting title to property, 
§16-47-211. 
Validation of instruments affecting 
title to property, §16-47-108. 
Military personnel, §16-47-109. 
Validation of prior 
acknowledgments. 
Uniform acknowledgment act, 
§§16-47-217, 16-47-218. 
Validation of unauthenticated 
writings. 
Writings affecting title to property, 
§16-47-211. 
Validity. 

Generally, §16-47-102. 
Witnesses. 
Real estate conveyances. 

Proof of identity of grantor or 
witness, §16-47-106. 
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ACTIONS. 

Accounts stated, open account or 
statement of account. 

Attorney's fees may be awarded, 
§16-22-308. 
Agreed case, §16-18-101. 
Attorneys at law. 
Account stated, statement of account, 
promissory notes, bills, negotiable 
instruments, contracts, etc. 
Attorney's fees may be allowed 
prevailing party, §16-22-308. 
Frivolous actions. 
Allowing attorney's fees where no 
justiciable issues advanced by 
losing party, §16-22-309. 
No justiciable issues raised by losing 
party. 
Allowing attorney's fees, §16-22-309. 
Contracts. 
Attorney's fees. 
Actions in which attorney's fees may 
be allowed prevailing parties, 
§16-22-308. 
Frivolous actions. 
No justiciable issue raised by losing 
party. 
Attorney's fees may be awarded, 
§16-22-309. 
Justiciable issues. 
Attorney's fees may be awarded where 
no justiciable issue raised by 
losing party, §16-22-309. 
Negotiable instruments. 
Attorney's fees may be allowed 
prevailing party, §16-22-308. 
Notes. 
Promissory notes. 
Attorney's fees may be awarded 
prevailing party, §16-22-308. 
ACTS. 
Evidence. 

Copies of acts of other states filed with 
secretary of state. 
Admissibility as evidence, 
§16-46-202. 
Private acts in statute books as 
evidence, §16-46-201. 
Ordinances. 

See ORDINANCES. 
States. 
Copies of acts of other states filed with 
secretary of state. 
Admissibility as evidence, 
§16-46-202. 
ADVERTISING. 
Attorneys at law. 

Misdemeanors for violations of 
provisions, §16-22-213. 



ADVERTISING —Cont'd 
Attorneys at law — Cont'd 
Restrictions on advertising, 
§16-22-213. 

AFFIDAVITS. 
Clerks of court. 

Taking of affidavit, §16-20-103. 
Constructive service. 

Use to obtain, §16-45-101. 
Cross-examination. 
Motion to discharge provisional 
remedy. 
Production of affiant for 

cross-examination, §16-45-105. 
Definitions, §16-40-103. 
Evidence. 
Before whom affidavits made out of 
state. 
Formalities, §16-45-102. 
Correctness of amount. 
Sufficiency of affidavit as evidence, 
§16-45-104. 
Cross-examination upon motion to 
discharge provisional remedy. 
Production of affiant for 

cross-examination, §16-45-105. 
Officials before whom made in state, 

§16-45-102. 
Use of affidavits, §16-45-101. 
Hospitals. 
Records act. 
Custodian's affidavit as to copies, 
§§16-46-305, 16-46-306. 
Justice of the peace courts. 
Change of venue, §§16-19-406, 
16-19-407. 
Officials before whom made. 

In state, §16-45-102. 
Out of state. 
Before whom affidavits made out of 
state. 
Formalities, §16-45-102. 
Signatures. 
Affiant's signature required, 

§16-45-103. 
Certificate of officer, §16-45-103. 
Warning orders. 

Use to obtain, §16-45-101. 
Witnesses. 
Mode of taking testimony of witnesses, 
§16-22-203. 

AGENTS. 

Justices of the peace. 

Special agents. 
Appointment of special agents to 
execute process, §16-19-505. 
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AGENTS —Cont'd 
Justices of the peace — Cont'd 
Stay of execution. 
Not allowed against agent, 
§16-19-902. 

AMBULANCES. 
Evidence. 

Bills. 

Identification of ambulance service 
bills at trial, §16-46-107. 

AMUSEMENTS. 

Blind or spot checking of places of 
public amusement. 

Evidence inadmissible, §16-46-104. 
Evidence. 

Blind or spot checking of places of 
public amusement. 
Inadmissible as evidence, 
§16-46-104. 
Investigations of attendance at places 
of public amusement. 
Admissibility in evidence, 
§16-46-104. 
Investigations. 
Places of public amusement. 
Admissibility in evidence of 

investigations of attendance, 
§16-46-104. 
Witnesses. 
Investigations of attendance at places 
of public amusement. 
Admissibility in evidence, 
§16-46-104. 

APPEALS. 
Constables. 

Defaults of constables. 
No stay of execution, §16-19-302. 
Justice of the peace courts. 
See JUSTICE OF THE PEACE 
COURTS. 
Police courts. 

Manner of appeals, §16-18-107. 
Prosecuting attorneys. 
Prosecution of appeals, §16-21-150. 

APPEARANCES. 
Constables. 

Defaults of constables. 
Summons requiring appearance, 
§16-19-302. 
Justice of the peace courts. 

Judgment by default on defendant's 

nonappearance, §16-19-703. 
Judgment on proof on defendant's 

nonappearance, §16-19-702. 
Written instrument sufficient proof on 

plaintiff's nonappearance, 

§16-19-703. 



APPROPRIATIONS. 
Prosecuting attorneys. 

Salaries and expenses, §16-21-146. 
Twelfth judicial district. 
Quorum courts, §16-21-1704. 

ARCHIVES. 

Public records management and 
archives. 

See RECORDS. 

ARREST. 
Constables. 

Conservator of peace. 
Offenses in presence of constable, 
§16-19-301. 
Witnesses. 
Attendance of witnesses from without 
state in criminal cases. 
Uniform act to secure attendance. 
Immunity of witnesses from 
arrest, §16-43-404. 
While going to and from and attending 
court. 
Privilege from arrest, §16-43-102. 
Unlawful arrest, §16-43-103. 

ASSOCIATIONS. 
Attorneys at law. 

Bar associations. 
County law libraries. 
Conditions precedent to levy and 
collection of costs. 
Resolution of bar association, 
§16-23-104. 
Prohibition on associations from 
practicing law. 
Abstract and title insurance 

companies excepted, §16-22-211. 
Solicitation by association unlawful, 

§16-22-211. 
Unauthorized practice. 
Penalty for violations, §16-22-211. 
Prohibition on associations from 
practicing law, §16-22-211. 
Corporations. 
General provisions. 
See CORPORATIONS. 

ATTACHMENT. 
Justices of the peace. 

Levy on land by constable when no 
personalty, §16-19-103. 
Procedure, §16-19-103. 
Return, §16-19-103. 
Transfer to circuit court, §16-19-103. 
Rules of procedure governing, 
§16-19-102. 

ATTESTATION. 
Acknowledgments. 

See ACKNOWLEDGMENTS. 
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ATTORNEYS AT LAW. 
Actions. 

Account stated, statement of account, 
promissory notes, bills, negotiable 
instruments, contracts, etc. 
Attorney's fees may be allowed 
prevailing party, §16-22-308. 
Frivolous actions. 
Allowing attorney's fees where no 
justiciable issues advanced by 
losing party, §16-22-309. 
No justiciable issues raised by losing 
party. 
Allowing attorney's fees, §16-22-309. 
Admission to practice. 
Disbarment. 
In another state, §16-22-212. 
Penalty for violation of provisions, 
§16-22-212. 
Judges not to permit practice by 
such attorneys, §16-22-212. 
Entitlement to practice conditioned on 

admission, §16-22-206. 
Examination. 

Required, §16-22-202. 
Oath, §16-22-205. 
Petition. 

Contents, §16-22-202. 
Qualifications for admission, 

§16-22-201. 
Register of licensed attorneys, 

§16-22-207. 
Required prior to practice, §16-22-206. 
Unauthorized practice. See within this 
heading, "Unauthorized practice." 
Advertising. 
Misdemeanors for violations of 

provisions, §16-22-213. 
Restrictions on advertising, 
§16-22-213. 
Associations. See within this heading, 

"Bar associations." 
Bar associations. 
County law libraries. 
Conditions precedent to levy and 
collection of costs. 
Resolution of bar association, 
§16-23-104. 
Prohibition on associations from 
practicing law. 
Abstract and title insurance 

companies excepted, §16-22-211. 
Solicitation by association unlawful, 

§16-22-211. 
Unauthorized practice. 
Penalty for violations, §16-22-211. 
Prohibition on associations from 
practicing law, §16-22-211. 



ATTORNEYS AT LAW —Cont'd 
Barratry or maintenance. 

Disciplinary action by circuit and 
chancery courts, §16-22-208. 
Injunctions, §16-22-208. 
Intent of act, §16-22-208. 
Supreme court. 
Subordinate to supreme court 
regulations, §16-22-208. 
Board of law examiners. 
Appointment of examining board, 
§16-22-203. 
Cable television. 
Advertising. 
Restrictions on advertising, 
§16-22-213. 
Chancery courts. 

Barratry or maintenance. 
Disciplinary action by chancery 
courts, §16-22-208. 
Child support. 

Delinquent noncustodial lawyers. 
List furnished to office of child 
support enforcement, 
§16-22-102. 
Circuit courts. 
Barratry or maintenance. 
Disciplinary action by circuit courts, 
§16-22-208. 
City attorneys. 
Misdemeanors. 

Prosecution of misdemeanors by city 
attorneys, §16-21-115. 
Clerical services. 
Corporations. 
Furnishing information or clerical 
services to lawyers permitted, 
§16-22-211. 
Clerks of court. 

Acting as attorney, §16-22-210. 
Contempt. 

Practicing without license, §16-22-209. 
Contracts. 
Fees. 
Attorney's fees may be allowed 

prevailing party, §16-22-308. 
Compensation governed by contract, 
§16-22-302. 
Compromise or settlement without 
attorney's consent. 
Effect, §16-22-303. 
Lien of attorney created, 
§16-22-304. 
Legislative intent, §16-22-301. 
Corporations. 
Furnishing information or clerical 
services to lawyers permitted, 
§16-22-211. 
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ATTORNEYS AT LAW —Cont'd 
Corporations — Cont'd 
Prohibition on corporations from 
practicing law. 
Abstract and title insurance 

companies excepted, §16-22-211. 
Solicitation by corporation unlawful, 

§16-22-211. 
Unauthorized practice. 
Licensed member or employee of 
corporation not authorized to 
act, §16-22-211. 
Penalty for violations, §16-22-211. 
Prohibition on corporations from 
practicing law, §16-22-211. 
Costs. 
Fees. 
Allowing attorneys' fees to 

prevailing party as part of cost. 
Actions in which fees may be 
allowed, §16-22-308. 
Generally. 
See ATTORNEYS' FEES. 
Negligence of attorney resulting in 
dismissal. 
Liability for costs, §16-22-306. 
Unnecessary costs satisfied by 
attorney, §16-22-305. 
Counterclaims. 
Justifiable issues. 
Attorney's fees allowed where no 
justiciable issues advanced by 
losing party, §16-22-309. 
County attorneys, §16-21-114. 
Damages. 
Negligence of attorney resulting in 
dismissal. 
Liability for damages, §16-22-306. 
Defenses. 
Justiciable issues. 
Attorney's fees may be allowed 
where no justiciable issues 
advanced by losing party, 
§16-22-309. 
Disbarment. 
In another state, §16-22-212. 
Penalty for violation of provisions, 
§16-22-212. 
Judges not to permit practice by 
disbarred attorneys, §16-22-212. 
Penalty for violation of provisions, 
§16-22-212. 
Removal or suspension from practice. 
See within this heading, "Removal 
or suspension from practice." 
Disciplinary proceedings. 

Grounds for removal or suspension, 
§16-22-401. 
Compelling appearance, §16-22-405. 



ATTORNEYS AT LAW —Cont'd 
Disciplinary proceedings — Cont'd 
Grounds for removal or suspension 
—Cont'd 
Conviction in another state, 
§16-22-412. 
Revocation of license when 
granted after conviction in 
another state, §16-22-412. 
Conviction of indictable offense. 
Limitation of proceedings, 

§16-22-407. 
Other charges, §16-22-406. 
Record of conviction or acquittal of 
offense as evidence, 
§16-22-408. 
Failure to appear, §16-22-405. 
Compelling appearance, 
§16-22-405. 
Judgment of court, §16-22-411. 

Effect of judgment, §16-22-411. 
Record of conviction or acquittal of 
offense as evidence, §16-22-408. 
Review by supreme court, 

§16-22-413. 
Revocation of license when granted 
after conviction in another state, 
§16-22-412. 
Service of citation, §16-22-404. 

Manner of service, §16-22-404. 
Supreme court review, §16-22-413. 
Suspension only. 

Other charges, §16-22-406. 
Time for hearing, §16-22-403. 
Trial when offense not indictable, 

§16-22-409. 
Venue, §16-22-402. 
Verification of charges, §16-22-410. 
Examinations. 
Admission to practice. 

Requirement of examination, 
§16-22-202. 
Appointment of examining board, 
§16-22-203. 
Failure to pay over money. 
Judgment for money and costs, 
§16-22-307. 
Penalized by court, §16-22-307. 
Fees. 
Attorneys' fees. 
See ATTORNEYS' FEES. 
Fraud. 
Liability. 
Privity of contract. 
No privity required where liability 
results from fraud, 
§16-22-310. 
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ATTORNEYS AT LAW —Cont'd 
Frivolous actions. 

Attorney's fees may be allowed where 
losing party advances no 
justiciable issues of law or fact, 
§16-22-309. 
Injunctions. 

Barratry or maintenance, §16-22-208. 
Insurance. 
Corporations or associations prohibited 
from practicing law. 
Abstract and title insurance 

companies excepted, §16-22-211. 
Judges. 
Authority of judge to license, 

§16-22-204. 
Disbarred attorneys. 
Not to permit practice by such 
attorneys, §16-22-212. 
Penalty for violation of provisions, 
§16-22-212. 
Justices of the peace. 
Stay of execution. 
Not allowed against attorney, 
§16-19-902. 
Lawyer referral services, §16-22-101. 
Licenses. 
Authority of judge to license, 

§16-22-204. 
Conviction in another state. 
Revocation of license when granted 
after conviction, §16-22-412. 
Practicing without license, §16-22-209. 

Contempt of court, §16-22-209. 
Register of licensed attorneys, 

§16-22-207. 
Removal or suspension from practice. 
See within this heading, "Removal 
or suspension from practice." 
Liens. 
Compensation governed by contract. 
Compromise or settlement without 
attorney's consent. 
Effect, §16-22-303. 
Creation of lien, §16-22-304. 
Maintenance. 

Barratry or maintenance. See within 
this heading, "Barratry or 
maintenance." 
Malpractice. 

Privity of contract. 
Assessment of liability, §16-22-310. 
Misdemeanors. 
Advertising restrictions. 
Violations of provisions, §16-22-213. 



ATTORNEYS AT LAW —Cont'd 
Misdemeanors — Cont'd 
Liability. 
Privity of contract. 
No privity required where liability 
flows from intentional 
misrepresentation, 
§16-22-310. 
Money of client. 

Failure to pay over money, §16-22-307. 
Negligence. 
Dismissal of suit. 
Negligence of attorney resulting in 
dismissal, §16-22-306. 
Liability for costs and damages, 
§16-22-306. 
Negotiable instruments. 
Actions on negotiable instruments. 
Attorney's fees may be allowed 
prevailing party, §16-22-308. 
Notes. 
Actions on promissory notes. 
Attorney's fees may be allowed 
prevailing party, §16-22-308. 
Fees. 
Allowed prevailing party in actions 
on promissory note, §16-22-308. 
Oaths. 
Admission to practice. 

Requirement of oath, §16-22-205. 
Penalties. 
Disbarment in another state. 

Violation of provisions, §16-22-212. 
Unauthorized practice. 
Corporations or associations 

prohibited from practicing law, 
§16-22-211. 
Disbarred attorneys, §16-22-212. 
Petitions. 

Admission to practice, §16-22-202. 
Police courts. 
Appointment of attorney to serve as 
judge, §16-18-112. 
Practice of law. 
Admission to practice. See within this 
heading, "Admission to practice." 
Unauthorized practice. See within this 
heading, "Unauthorized practice." 
Professional liability. 
Privity of contract. 
Assessment of liability, §16-22-310. 
When required, §16-22-310. 
Prosecuting attorneys, §§16-21-101 to 
16-21-2403. 
See PROSECUTING ATTORNEYS. 
Publication. 
Advertising. 

Restrictions on advertising, 
§16-22-213. 
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ATTORNEYS AT LAW —Cont'd 
Qualifications for admission, 

§16-22-201. 
Radio advertising. 

Restrictions on advertising, 
§16-22-213. 
Removal or suspension from 
practice. 

Compelling appearance, §16-22-405. 
Conviction in another state, 
§16-22-412. 
Limitation of proceedings, 

§16-22-407. 
Other charges for suspension only, 

§16-22-406. 
Record of conviction or acquittal of 
offense as evidence, §16-22-408. 
Revocation of license when granted 
after conviction, §16-22-412. 
Failure to appear, §16-22-405. 
Grounds for removal or suspension, 

§16-22-401. 
Judgment of court, §16-22-411. 

Effect of judgment, §16-22-411. 
License granted after conviction in 

another state, §16-22-412. 
Review by supreme court, §16-22-413. 
Service of citation, §16-22-404. 

Manner of service, §16-22-404. 
Supreme court review, §16-22-413. 
Time for hearing, §16-22-403. 
Trial when offense not indictable, 

§16-22-409. 
Venue of proceedings, §16-22-402. 
Verification of charges, §16-22-410. 
Rules governing admission to bar. 
See within this heading, "Admission 
to practice." 
Setoffs. 
No justiciable issues raised by losing 
party. 
Attorney's fees may be allowed, 
§16-22-309. 
Sheriffs. 

Acting as attorney, §16-22-210. 
Solicitation. 
Advertising. 

Prohibition on soliciting clients or 
encouraging litigation in state, 
§16-22-213. 
Supreme court. 
Barratry or maintenance. 
Subordinate to supreme court 
regulations, §16-22-208. 
Removal or suspension from practice. 
Review by supreme court, 
§16-22-413. 



ATTORNEYS AT LAW —Cont'd 
Suspension from practice. See within 
this heading, "Removal or 
suspension from practice." 
Television. 
Advertising. 

Restrictions on advertising, 
§16-22-213. 
Trial. 
Removal or suspension from practice. 
When offense not indictable, 
§16-22-409. 
Unauthorized practice. 
Associations. 

Penalty for violations, §16-22-211. 
Prohibited from practicing law, 

§16-22-211. 
Prohibition on associations from 
practicing law. 
Abstract and title insurance 
companies excepted, 
§16-22-211. 
Solicitation by association unlawful, 
§16-22-211. 
Barratry or maintenance. 
Disciplinary action by circuit and 
chancery courts, §16-22-208. 
Injunctions, §16-22-208. 
Intent of act, §16-22-208. 
Supreme court. 
Subordinate to supreme court 
regulations, §16-22-208. 
Corporations. 
Licensed member or employee of 
corporation not authorized to 
act, §16-22-211. 
Penalty for violations, §16-22-211. 
Prohibited from practicing law, 

§16-22-211. 
Prohibition on corporations from 
practicing law. 
Abstract and title insurance 
companies excepted, 
§16-22-211. 
Solicitation by corporation unlawful, 
§16-22-211. 
Disbarment in another state, 
§16-22-212. 
Penalty for violation of provisions, 

§16-22-212. 
Prohibition on practicing, 

§16-22-212. 
Reinstatement, §16-22-212. 
Disbarred attorneys. 
Judges not to permit practice by 
such attorneys. 
Penalty for violation of provisions, 
§16-22-212. 
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ATTORNEYS AT LAW —Cont'd 
Venue. 

Removal or suspension from practice, 
§16-22-402. 

ATTORNEYS' FEES. 
Account statements, §16-22-308. 
Actions on account, promissory 
note, bills, negotiable 
instruments, etc. 
Prevailing party may be allowed 
attorney's fees, §16-22-308. 
Contracts. 
Contract to govern, §16-22-302. 
Compromise or settlement without 
attorney's consent. 
Effect, §16-22-303. 
Lien of attorney created, §16-22-304. 
Enforcement, §16-22-308. 
Legislative intent, §16-22-301. 
Costs. 
Allowing attorney's fees as part of 
costs. 
Actions in which fees may be 
allowed, §16-22-308. 
Frivolous actions. 
Allowing attorney's fees where losing 
party advances no justiciable 
issues of law or fact, §16-22-309. 
Liens. 

Attorney lien created, §16-22-304. 
Negotiable instruments. 
Allowing attorney's fees for prevailing 
party, §16-22-308. 
Nonjusticiable issues. 
Allowing attorney's fees where losing 
party advances no justiciable 
issues, §16-22-309. 
Open accounts, §16-22-308. 
Promissory notes. 
Securing of fees when enforcing, 
§16-22-308. 
Sale of goods, UCC. 
Recovery of fees when enforcing 
contract, §16-22-308. 

AUDITOR OF STATE. 
Copies. 

Records of state auditor. 
Admissibility of copies of records as 
evidence, §16-46-205. 
Evidence. 
Balance of auditor's books. 
Certified copy of balance as evidence 
of indebtedness due state, 
§16-46-205. 
Copies of records of state auditor. 
Admissibility as evidence, 
§16-46-205. 



AUDITOR OF STATE —Cont'd 
Evidence — Cont'd 

Extract or entry from auditor's office. 
Admissibility as evidence, 
§16-46-205. 
Prosecuting attorneys. 

Indictment and punishment for 

misdemeanor in office or neglect of 
duty. 
Appointment and compensation of 
attorney to prosecute 
prosecuting attorney, 
§16-21-116. 
Records. 
Copies of records. 
Admissibility as evidence, 
§16-46-205. 
AUDITS AND AUDITORS. 
Clerks of court. 
Adjustment and audit of accounts. 
. Certification to county clerk and 
treasurer, §16-20-106. 
State auditor. 
See AUDITOR OF STATE. 



B 



BAD OR WORTHLESS CHECKS. 
General provisions. 

See CHECKS. 

BAIL AND RECOGNIZANCE. 
Coroners. 

Inquest. 
Witnesses to enter into recognizance 
to appear and give evidence. 
Form, §16-18-108. 
Justice of the peace courts. 
Stay of execution. 
Interest on bail entitled to 
judgment, §16-19-909. 

BAR ASSOCIATIONS. 
General provisions. 

See ATTORNEYS AT LAW. 
Law libraries. 

County law libraries. 
Conditions precedent to levy and 
collection of costs. 
Resolution of bar association, 
§16-23-104. 

BASTARDY PROCEEDINGS. 
Lord Mansfield's rule. 

Abrogation, §16-43-901. 

BENTON COUNTY. 
Prosecuting attorneys. 

Reimbursement of prosecuting 

attorney for expenses of Benton 
county office, §16-21-2402. 
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BIAS. 

Criminal law and procedure. 

Jury. 
Actual bias, §16-33-304. 
Implied bias, §16-33-304. 

BLOOD TESTS. 

Child support, §16-43-901. 

Paternity proceedings. 

Admissible evidence, §16-43-901. 

BOARDS AND COMMISSIONS. 
Attorneys at law. 

Board of law examiners, §16-22-203. 
Jury. 

Commissioners. 
See JURY. 
Prosecution coordination 
commission, §16-21-203. 

BONDS, SURETY. 
Clerks of court. 

Preparation of bonds, §16-20-104. 
Refusal of insufficient surety, 
§16-20-104. 
Constables. 
Defaults of constables. 
Failure to pay moneys collected. 
Responsibility of sureties, 
§16-19-304. 
Proceeding on bond, §16-19-302. 
Responsibility for bond after giving 
receipt and upon suit, 
§16-19-304. 
Copies. 
Admissibility of copies of official bonds 

as evidence, §16-46-206. 
Judicial proceedings and probate 
matters. 
Admissibility of copies of bonds as 
evidence, §16-46-206. 
Evidence. 
Judicial proceedings and probate 
matters. 
Copies of bonds given in 
proceedings, §16-46-206. 
Original of copy produced upon 
denial of execution, 
§16-46-208. 
Justices of the peace. 

See JUSTICE OF THE PEACE 
COURTS. 
Probate courts. 
Copies of bonds given in probate 
matters. 
Admissibility as evidence, 
§16-46-206. 
Supreme court. 
Clerk of court, §16-20-201. 
Liability on bond, §16-20-201. 



BOOKS. 

Records generally. 

See RECORDS. 

BRIDGES. 

Toll bridges, turnpikes or 
causeways. 

Witnesses. 
Fee for ferriage, §16-43-805. 

BUDGETS. 
Prosecuting attorneys. 

Sixth judicial circuit. 
Proposed budget, §16-21-108. 

BURDEN OF PROOF. 
Affirmative of issue. 

Party holding affirmative to produce 
evidence, §16-40-101. 
Defeated party if no evidence given. 
Whole action burden of proof lies on 
such party, §16-40-101. 
Order of proof. 
Exhaustion of evidence, §16-40-102. 
Regulation of order, §16-40-102. 
Party holding affirmative. 
Production of evidence to prove issue, 
§16-40-101. 
Whole action. 
Party on whom burden of proof lies, 
§16-40-101. 



CABLE TELEVISION. 
Attorneys at law. 

Advertising. 
Restrictions on advertising, 
§16-22-213. 

CARNAL ABUSE. 
Sexual offenses. 

See SEXUAL OFFENSES. 

CARROLL COUNTY. 
Prosecuting attorneys. 

Reimbursement of prosecuting 

attorney for expenses of Carroll 
county office, §16-21-2403. 

CEASE AND DESIST ORDERS. 
Contempt. 

Lawyer referral services. 
Failure to comply, §16-22-101. 

CHANCERY COURTS. 
Accounts and accounting. 

Clerks of court. 
Settlement of arrearages accruing to 
county or state, §16-20-307. 
Attorneys at law. 

Barratry or maintenance. 
Disciplinary action by chancery 
courts, §16-22-208. 
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CHANCERY COURTS —Cont'd 
Clerks of court. 

Accounts and accounting. 
Settlement and account of 

arrearages accruing to county or 
state, §16-20-307. 
Death. 
Settlement of accounts upon death, 
§16-20-309. 
Indexes. 
Record and index of court 
proceedings, §16-20-304. 
Office supplies and equipment, 

§16-20-301. 
Property of office. 

Preservation of property, §16-20-301. 
Records. 
Authority to remove records, 

§16-20-305. 
Index and record of court 
proceedings, §16-20-304. 
Removal from office. 
Settlement of accounts upon 
removal, §16-20-309. 
Resignation. 
Settlement of accounts upon 
resignation, §16-20-309. 
Seal of office. 

Preservation of seal, §16-20-301. 
Service of process. 
Issuance and attestation of 
processes, §16-20-302. 
Settlement of arrearages accruing to 
county or state, §16-20-307. 
Commissioners. 
Circuit court clerks. 
Powers as master or commissioner, 

§16-20-306. 
Special master or commissioner, 
§16-20-306. 
Indexes. 
Clerks of court. 
Record and index of court 
proceedings, §16-20-304. 
Masters. 
Circuit court clerks. 
Powers as master or commissioner, 
§16-20-306. 
Special masters. 
Circuit court clerks, §16-20-306. 
Record. 
Clerks of court. 
Authority to remove records, 

§16-20-305. 
Index and record of court 
proceedings, §16-20-304. 



CHANCERY COURTS —Cont'd 
Seals and sealed instruments. 

Clerks of court. 
Preservation of seal of office, 
§16-20-301. 
Service of process. 
Clerks of court. 

Issuance and attestation of 
processes, §16-20-302. 
Settlements. 
Clerks of court. 
Account and settlement of 

arrearages accruing to county or 
state, §16-20-307. 
Special masters. 
Circuit court clerks, §16-20-306. 

CHECKS. 
Hot check law. 

Fees. 
Prosecuting attorney may collect. 
Special fund. 
Administration, §16-21-120. 
Prosecuting attorneys. 
Fees from persons issuing bad 
checks. 
Special fund composed of fees 
collected under provisions to 
be administered by 
prosecuting attorney, 
§16-21-120. 
Sixth judicial district. 

Hot check program, §16-21-1109. 
Twelfth judicial district. 

Collection of fees for hot check 
fund, §16-21-1703. 
Prosecuting attorneys. 
Bad or worthless checks. 
Fees, §16-21-120. 

CHILDREN. 
Child support. 

See CHILD SUPPORT. 
General provisions. 

See MINORS. 

CHILD SUPPORT. 
Attorneys at law. 

Delinquent noncustodial lawyers. 
List furnished to office of child 
support enforcement, 
§16-22-102. 
Biological mother. 
Competent witnesses, §16-43-901. 
Husband of biological mother. 
Competent witness, §16-43-901. 
Blood tests, §16-43-901. 
Definitions. 
Putative father, §16-43-901. 
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CHILD SUPPORT -Cont'd 
Establishment of support obligation. 

Competent witnesses, §16-43-901. 
Evidence. 

Blood tests, §16-43-901. 
Human services department. 
Title IV-D of the social security act of 
1935. 
Prosecuting attorneys designated 
local governmental units for 
federal program. 
Establishment of child support 
enforcement account, 
§16-21-108. 
Lord Mansfield's rule. 

Abrogation, §16-43-901. 
Paternity. 
Competent witnesses, §16-43-901. 
Presumption of legitimacy of child 
born of marriage rebutted. 
Duties of court, §16-43-901. 
Presumption that husband of 

biological mother is father of child. 
Court unable to determine 
paternity, §16-43-901. 
Presumptions. 
Husband of biological mother is father 
of child. 
Court unable to determine 
paternity, §16-43-901. 
Legitimacy of child born of marriage. 
Rebuttal of presumption. 
Duties of court upon, §16-43-901. 
Prosecuting attorneys. 
Title IV-D of the social security act of 
1935. 
Designation of prosecuting attorneys 
as local governmental units for 
federal program. 
Establishment of child support 
enforcement account, 
§16-21-108. 
Putative father. 

Competent witness, §16-43-901. 
Social security. 
Title IV-D of the social security act of 
1935. 
Prosecuting attorneys designated 
local governmental units for 
federal program. 
Establishment of child support 
enforcement account, 
§16-21-108. 
Witnesses. 

Competent witnesses, §16-43-901. 



CIRCUIT COURTS. 
Accounts and accounting. 

Clerks of court. 
Settlement and account of 

arrearages accruing to county or 
state, §16-20-307. 
Attorneys at law. 

Barratry or maintenance. 
Disciplinary action by circuit courts, 
§16-22-208. 
Clerks of court. 
Accounts and accounting. 
Settlement and account of 

arrearages accruing to county or 
state, §16-20-307. 
Continuing education. 
Board. 
Composition, §16-20-105. 
Creation, §16-20-105. 
Disbursements, §16-20-105. 
Program, §16-20-105. 
Death. 
Settlement of accounts upon death, 
§16-20-309. 
Docket. 
Making out docket, §16-20-303. 
Penalty for failure to keep docket, 
§16-20-303. 
Grand jury. 
Submission of charge to grand jury, 
§16-20-310. 
Filing charges in court, 

§16-20-310. 
Notice of charges, §16-20-310. 
Prosecution of charges, 

§16-20-310. 
Trial, §16-20-310. 
Indexes. 
Record and index of court 
proceedings, §16-20-304. 
Master or commissioner in chancery. 
Powers as master or commissioner, 

§16-20-306. 
Special master or commissioner, 
§16-20-306. 
Office supplies and equipment, 

§16-20-301. 
Posting list of causes to be tried, 
§16-20-303. 
Penalty for failure to keep list of 
causes, §16-20-303. 
Property of office. 
Preservation of property, §16-20-301. 
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CIRCUIT COURTS —Cont'd 
Clerks of court — Cont'd 
Records. 
Authority to remove records, 

§16-20-305. 
Delivery of records to successor, 

§16-20-308. 
Index and record of court 
proceedings, §16-20-304. 
Removal from office. 
Settlement of accounts upon 

removal, §16-20-309. 
Submission of charge to grand jury. 
Trial, §16-20-310. 
Resignation. 
Settlement of accounts upon 
resignation, §16-20-309. 
Seal of office. 

Preservation of seal, §16-20-301. 
Service of process. 
Issuance and attestation of 
processes, §16-20-302. 
Settlement of arrearages accruing to 

county or state, §16-20-307. 
Subpoenas. 

Issuance of subpoenas, §16-20-303. 
Successor. 
Delivery of records to successor, 
§16-20-308. 
County clerks. 
Receipts for papers filed with clerk of 
circuit court, §16-20-406. 
Grand jury. 
Clerk of court. 
Submission of charge to grand jury, 
§16-20-310. 
Notice of charges, §16-20-310. 
Prosecution of charges, 

§16-20-310. 
Trial, §16-20-310. 
Indexes. 
Clerks of court. 
Record and index of court 
proceedings, §16-20-304. 
Justice of the peace courts. 
Appeals in circuit court. 
Application of rules for examination 
of adversary, §16-19-609. 
Attachment. 
Levy on land by constable when no 
personalty. 
Transfer to circuit court, 
§16-19-103. 
Compelling return of proceedings by 

justice, §16-19-1102. 
Executions. 
Filing certified copy of judgment on 
circuit court docket, 
§16-19-1011. 



CIRCUIT COURTS —Cont'd 
Justice of the peace courts — Cont'd 
Executions — Cont'd 
Judgment filed in circuit court lien 

on realty, §16-19-1011. 
Sued out of circuit court, 
§16-19-1011. 
Notice. 
Grand jury. 
Submission of charge to grand jury, 
§16-20-310. 
Penalties. 
Clerks of court. 
Failure to keep docket, list of causes 
or issue subpoenas, §16-20-303. 
Records. 
Clerks of court. 
Authority to remove records, 

§16-20-305. 
Delivery of records to successor, 

§16-20-308. 
Index and record of court 
proceedings, §16-20-304. 
Seals and sealed instruments. 
Clerks of court. 
Preservation of seal of office, 
§16-20-301. 
Service of process. 
Clerks of court. 
Issuance and attestation of 
processes, §16-20-302. 
Settlements. 
Clerks of court. 
Account and settlement of 

arrearages accruing to county or 
state, §16-20-307. 
Subpoenas. 
Clerks of court. 
Issuance of subpoenas, §16-20-303. 
Penalty for failure to issue, 
§16-20-303. 
Trial. 
Clerks of court. 
Submission of charge to grand jury, 
§16-20-310. 

CITIES. 

General provisions. 

See MUNICIPAL CORPORATIONS. 

CIVIL PROCEDURE. 
County attorneys. 

Duty of county attorney to prosecute 

or defend civil actions, §16-21-114. 
Opinion on civil law matters to be 

given, §16-21-114. 
Prosecuting attorneys civil duties 

transferred to county attorneys, 

§16-21-114. 
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CIVIL PROCEDURE —Cont'd 
Criminal law and procedure. 

Witnesses in criminal cases. 
Applicability of provisions of code of 
practice in civil actions, 
§16-43-211. 
Prosecuting attorneys. 

Duties of prosecuting attorneys 

transferred to county attorneys, 
§16-21-114. 

CLERKS OF COURT. 
Accounts and accounting. 

Audit and adjustment of accounts, 
§16-20-106. 
Certification to county clerk and 
treasurer, §16-20-106. 
Fines, penalties, forfeitures and 
judgments in favor of state or 
county. 
Inspection of accounts, §16-20-106. 
Moneys held in trust by clerks to be 
invested in interest-bearing 
accounts, §16-20-108. 
Affidavits. 

Taking of affidavit, §16-20-103. 
Attorneys at law. 

Acting as attorney, §16-22-210. 
Audits. 
Adjustment and audit of accounts. 
Certification to county clerk and 
treasurer, §16-20-106. 
Bonds, surety. 

Preparation of bonds, §16-20-104. 
Refusal of insufficient surety, 
§16-20-104. 
Chancery courts. 

See CHANCERY COURTS. 
Circuit courts. 

See CIRCUIT COURTS. 
County treasurers. 
Audit and adjustment of accounts. 
Certification to county treasurer, 
§16-20-106. 
Docket entries, §16-20-102. 
Endorsement of papers, §16-20-101. 
Fax copies. 

Used as pleadings, §16-20-109. 
Fines. 
Account of fines in favor of state or 
county, §16-20-106. 
Forfeitures. 
Account of forfeitures in favor of state 
or county, §16-20-106. 
Inspections. 
Account of fines, penalties, forfeitures 
and judgments in favor of state or 
county, §16-20-106. 



CLERKS OF COURT —Cont'd 
Interest. 

Moneys held in trust by clerks to be 
invested in interest-bearing 
accounts, §16-20-108. 
Investments. 
Moneys held in trust by clerks to be 
invested in interest-bearing 
accounts, §16-20-108. 
Judgments. 
Account of judgments in favor of state 
or county, §16-20-106. 
Oaths. 

Administration of oaths, §16-20-103. 
Papers. 
Endorsement of papers, §16-20-101. 
Facsimile copies, §16-20-109. 
Penalties. 
Account of penalties in favor of state 
or county, §16-20-106. 
Police courts. 

Judge to be own clerk, §16-18-103. 
Summons and process. 

Docket entries, §16-20-102. 
Supreme court. 

See SUPREME COURT. 
Trusts and trustees. 
Moneys held in trust by clerks to be 
invested in interest-bearing 
accounts, §16-20-108. 
Earned interest paid to county 
general fund, §16-20-108. 

COMPROMISE AND SETTLEMENT. 
Copies. 

Confession of judgment, §16-19-706. 

CONFLICTS OF INTEREST. 
Justices of the peace. 

Townships having municipal court. 
Granting of proper privileges, 
§16-19-412. 

CONSTABLES. 
Appeals. 

Defaults of constables. 
No stay of execution, §16-19-302. 
Appearances. 
Defaults of constables. 
Summons requiring appearance, 
§16-19-302. 
Arrest. 
Conservator of peace. 
Offenses in presence of constable, 
§16-19-301. 
Bonds, surety. 
Defaults of constables. 
Failure to pay moneys collected. 
Responsibility of sureties, 
§16-19-304. 
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CONSTABLES —Cont'd 
Bonds, surety — Cont'd 
Defaults of constables — Cont'd 
Proceeding on bond, §16-19-302. 
Responsibility for bond after giving 
receipt and upon suit, 
§16-19-304. 
Conservator of peace. 
Arrest for offenses in presence, 
§16-19-301. 
Continuance in office. 

Division of township, §16-19-305. 
Defaults of constables. 
Amount of judgment. 

Interest, §16-19-302. 
Appeals. 

No stay of execution, §16-19-302. 
Bill or note. 
Responsibility of constable for bill or 
note after giving receipt and 
upon suit, §16-19-304. 
Bonds, surety. 
Failure to pay moneys collected. 

Sureties responsible, §16-19-304. 
Proceeding on bond, §16-19-302. 
Responsibility of constable for bond 
after giving receipt and upon 
suit, §16-19-304. 
Copy of charges served on constable, 

§16-19-303. 
Failure to pay moneys collected. 

Sureties responsible, §16-19-304. 
Interest. 

Amount of judgment, §16-19-302. 
Issuance of summons, §16-19-302. 
Appearance required by summons, 

§16-19-302. 
Necessitated by defaults of 
constable, §16-19-302. 
Service of summons, §16-19-302. 
No stay of execution, §16-19-302. 
Proceedings, §16-19-302. 
Amount of judgment, §16-19-302. 
Interest, §16-19-302. 
Removal from office, §16-19-303. 
Special deputies. 
Process served by special deputy, 
§16-19-302. 
Summons and process, §16-19-302. 
Deputies. 
No constabulary authority to appoint 
deputies, §16-19-306. 
Division of township. 

Continuance in office, §16-19-305. 
Felonies. 

Service of process. 
Pursuit of felon, §16-19-301. 



CONSTABLES —Cont'd 
Interest. 

Defaults of constables. 
Amount of judgment, §16-19-302. 
Justices of the peace. 
Executions. 
Purchase by constable or officer void, 

§16-19-1008. 
Receipt of moneys in payment of 

judgments, §16-19-1010. 
Recovery of money from constable 
and securities, §16-19-1010. 
Joinder of parties in different 
townships. 
Service of process by constable, 
§16-19-403. 
Levy on land by constable when no 

personalty, §16-19-103. 
Presentment of offender to justice of 
peace, §16-19-301. 
Mileage allowance. 
Service of process. 
Authority of constable to execute 
process, §16-19-503. 
Vacancy in constable's office. 

Service by constable of adjoining 
township, §16-19-504. 
Neglect of duty. 

Penalty, §16-19-301. 
Notes. 
Defaults of constables. 
Responsibility of constable for bill or 
note after giving receipt and 
upon suit, §16-19-304. 
Penalties. 

Neglect of duty, §16-19-301. 
Removal from office. 

Defaults of constables, §16-19-303. 
Service of process. 
Authority of constable to execute 
process, §16-19-503. 
Mileage allowance, §16-19-503. 
Defaults of constables. 
Copy of charges served on constable, 

§16-19-303. 
Issuance of summons, §16-19-302. 
Special deputy to serve process, 
§16-19-302. 
Manner of service, §16-19-506. 
Pursuit of felon, §16-19-301. 
Residence of parties, §16-19-503. 
Vacancy in constable's office. 
Service by constable of adjoining 
township, §16-19-504. 
Summons. 
Defaults of constables. 
Appearance required by summons, 
§16-19-302. 
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CONSTABLES —Cont'd 
Summons — Cont'd 
Defaults of constables — Cont'd 
Necessitating issuance of summons, 

§16-19-302. 
Service of summons, §16-19-302. 
Vacancies in office. 
Service by constable of adjoining 
township, §16-19-504. 
Mileage fees, §16-19-504. 

CONSTRUCTION AND 

INTERPRETATION. 
Acknowledgments. 

Uniform acknowledgment act, 
§16-47-215. 
Alternative system for taking and 
authenticating 

acknowledgments, §§16-47-217, 
16-47-218. 
Criminal law and procedure. 
Witnesses. 
Securing attendance of witnesses 
from without state. 
Repealer, §16-43-407. 
Uniformity of interpretation, 
§16-43-405. 
Uniform rendition of prisoners as 
witnesses in criminal 
proceedings. 
Severability, §16-43-311. 
Uniformity of construction, 
§16-43-309. 
Prosecuting attorneys. 
Prosecutor coordinators. 
Existing duties not affected by 
subchapter, §16-21-202. 

CONSTRUCTIVE SERVICE. 
Affidavits. 

Use to obtain, §16-45-101. 

CONTEMPT. 
Attorneys at law. 

Practicing without license, §16-22-209. 
Grand jury. 

Violation of provisions, §16-31-105. 
Jury. 

Violation of provisions, §16-31-105. 
Justice of the peace courts, 

§16-19-101. 
Lawyer referral services. 

Cease and desist orders. 
Failure to comply, §16-22-101. 

CONTINUING EDUCATION. 
Circuit court clerks, §16-20-105. 
County clerks, §16-20-105. 



CONTRACTS. 
Actions. 

Attorney's fees. 
Actions in which attorney's fees may 
be allowed prevailing parties, 
§16-22-308. 
Attorneys at law. 
Fees. 
Attorney's fees may be allowed 

prevailing party, §16-22-308. 
Compensation governed by contract, 
§16-22-302. 
Compromise or settlement without 
attorney's consent. 
Effect, §16-22-303. 
Lien of attorney created, 
§16-22-304. 
Enforcement, §16-22-308. 
Legislative intent, §16-22-301. 
Copies. 
Public contracts. 
Admissibility of copies as evidence, 
§16-46-207. 
Evidence. 
Copies of public contracts. 
Admissibility as evidence, 

§16-46-207. 
Original of copy produced upon 
denial of execution, §16-46-208. 

CONVERSION. 
Limitation of actions. 

Criminal conversion. 
One year limitation, §16-45-104. 

CONVEYANCES. 
Acknowledgments. 

Attestation of acknowledgment, 

§16-47-104. 
Certificate of acknowledgment, 

§16-47-105. 
Corporate acknowledgments, 

§16-47-107. 
Identity of grantor or witness. 

Proof, §16-47-106. 
Manner of making acknowledgment, 

§16-47-106. 
Military personnel. 

Validation, §16-47-109. 
Officers authorized to take, 

§16-47-103. 
Proof of deed or instrument, 

§16-47-106. 
Recording. 
Deed or written instrument affecting 

real property, §16-47-110. 
Proof or acknowledgment as 
prerequisite to recording, 
§16-47-101. 
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CONVEYANCES —Cont'd 
Acknowledgments — Cont'd 

Validation of instruments affecting 
title to property, §16-47-108. 

COPIES. 
Auditor of state. 

Records. 
Admissibility of copies of records as 
evidence, §16-46-205. 
Bonds, surety. 
Admissibility of copies of official bonds 

as evidence, §16-46-206. 
Judicial proceedings and probate 
matters. 
Admissibility of copies of bonds as 
evidence, §16-46-206. 
Business records. 
Photographic copies of records. 
Admissibility as evidence, 
§16-46-101. 
Compromise and settlement. 

Confession of judgment, §16-19-706. 
Contracts. 
Public contracts. 
Admissibility of copies as evidence, 
§16-46-207. 
Land offices. 

Certified copies of land entries. 
Admissibility as evidence, 
§16-46-209. 
Municipal corporations. 
Ordinances. 
Printed or certified copies admissible 
in evidence, §16-46-203. 
Recordation. 

Certified copies, §16-46-101. 
Photographic copies, §16-46-101. 
State auditor. 
Records of state auditor. 
Admissibility of copies of records as 
evidence, §16-46-205. 
State lands. 
Records relating to disposition of 
lands. 
Admissibility of copies of records as 
evidence, §16-46-210. 
State treasurer. 
Records of state treasurer. 
Admissibility of copies of records as 
evidence, §16-46-205. 
Supreme court. 
Opinions to be furnished reporter, 
§16-20-206. 
United States. 
Authenticated copies or transcripts of 
federal documents. 
Admissibility as evidence, 
§16-46-212. 



CORPORATIONS. 
Acknowledgments. 

Acknowledgment by corporation, 

§16-47-107. 
Forms. 
Uniform acknowledgment act, 
§16-47-207. 
Attorneys at law. 
Furnishing information or clerical 
services to lawyers permitted, 
§16-22-211. 
Prohibition on corporations from 
practicing law. 
Abstract and title insurance 

companies excepted, §16-22-211. 
Solicitation by corporation unlawful, 

§16-22-211. 
Unauthorized practice. 

Licensed member or employee of 
corporation not authorized to 
act, §16-22-211. 
Penalty for violations, §16-22-211. 
Prohibition on corporations from 
practicing law, §16-22-211. 
Forms. 
Acknowledgments. 
Uniform acknowledgment act, 
§16-47-207. 

COSTS. 
Attorneys at law. 

Fees. 
Allowing attorneys' fees to 

prevailing party as part of cost. 
Actions in which fees may be 
allowed, §16-22-308. 
Negligence of attorney resulting in 
dismissal. 
Liability for costs, §16-22-306. 
Unnecessary costs satisfied by 
attorney, §16-22-305. 
Attorneys' fees. 
Allowing fees to prevailing party as 
part of costs. 
Actions in which fees may be 
allowed, §16-22-308. 
Generally. 
See ATTORNEYS' FEES. 
Hospitals. 
Records. 
Photocopies of medical records, 
§16-46-106. 
Justice of the peace courts. 

Townships having municipal court. 
Filing reports of fees and costs, 
§16-19-411. 
Justices of the peace. 

Restoration of lost docket entries and 
papers, §16-19-104. 
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COSTS —Cont'd 

Justices of the peace — Cont'd 

Setting off costs, §16-19-801. 
Medical records. 

Patient's access to medical records. 
Photocopies, §16-46-106. 
Prosecuting attorneys. 

Assessment of costs against defendant, 

§16-21-108. 
Deposit of costs, §16-21-108. 
Exception, §16-21-108. 

COUNSELORS. 
Attorneys at law. 

See ATTORNEYS AT LAW. 

COUNTERCLAIMS AND CROSS 

CLAIMS. 
Attorneys at law. 

Justiciable issues. 
Attorney's fees allowed where no 
justiciable issues advanced by 
losing party, §16-22-309. 
Justiciable issues. 
Attorneys' fees may be awarded where 
no justiciable issue raised by 
losing party, §16-22-309. 

COUNTIES. 
Attorneys at law. 

County attorney, §16-21-114. 
County attorneys, §16-21-114. 
Fees. 
Fulton county. 
Excepted from application of act, 
§16-34-101. 
Izard county. 
Excepted from application of act, 
§16-34-101. 
Law libraries. 

General provisions, §§16-23-101 to 
16-23-105. 
See LAW LIBRARIES. 
Libraries. 
Law libraries, §§16-23-101 to 
16-23-105. 
See LAW LIBRARIES. 
Prosecuting attorneys. 
Felony cases. 
Fees in cases paid to general 
revenue fund of county, 
§16-21-109. 
Payment of expenses by county 

according to larger classification, 
§16-21-119. 

COUNTY ATTORNEYS. 
Civil procedure. 

Duty of county attorney to prosecute 
or defend civil actions, §16-21-114. 



COUNTY ATTORNEYS —Cont'd 
Civil procedure — Cont'd 
Opinion on civil law matters to be 

given, §16-21-114. 
Prosecuting attorneys' civil duties 
transferred to county attorneys, 
§16-21-114. 
Funding for office of county 

attorney, §16-21-114. 
Ordinances. 
Funding for office of county attorney, 

§16-21-114. 
Selection of county attorney by 

ordinance authorized, §16-21-114. 
Prosecuting attorneys. 

Civil duties of prosecuting attorneys 
transferred to county attorneys, 
§16-21-114. 

COUNTY CLERKS. 
Accounts and accounting. 

Duties as to accounts, §16-20-402. 
Circuit courts. 
Receipts for papers filed with clerk of 
circuit court, §16-20-406. 
Clerk of circuit court. 
Receipts for papers filed with clerk, 
§16-20-406. 
Collectors. 

Fee for making settlement with 
collector, §16-20-404. 
Continuing education. 
Board. 
Creation, §16-20-105. 
Members, §16-20-105. 
Disbursements from fund, §16-20-105. 
Program, §16-20-105. 
Duties. 
Accounts. 

Keeping accounts, §16-20-402. 
Generally, §16-20-401. 
Education. 

Continuing education, §16-20-105. 
Fees. 
Collectors. 
Making settlement with collector, 
§16-20-404. 
Duties of clerk in general, §16-20-401. 
Justices of the peace. 

Completion of unfinished business. 
Docket filed with county clerk, 
§16-19-204. 

COUNTY COURTS. 
Clerks of court. 

General provisions, §§16-20-401 to 
16-20-406. 
See COUNTY CLERKS. 
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COUNTY COURTS —Cont'd 
Justices of the peace. 

Record books to be furnished, 
§16-19-203. 
Penalty for failure to comply, 
§16-19-203. 

COUNTY LAW LIBRARIES, 

§§16-23-101 to 16-23-105. 

COUNTY SURVEYORS. 
Evidence. 

Admissibility of surveys as evidence, 
§16-46-103. 

COUNTY TREASURERS. 
Clerks of court. 

Audit and adjustment of accounts. 
Certification to county treasurer, 
§16-20-106. 

COURT REPORTERS. 
Supreme court. 

Copies of opinions to be furnished 
reporter, §16-20-206. 

COURTS. 
Chancery courts. 

See CHANCERY COURTS. 
Circuit courts. 

See CIRCUIT COURTS. 
Clerks of court. 

Chancery courts. 

See CHANCERY COURTS. 
Circuit courts. 

See CIRCUIT COURTS. 
General provisions. 

See CLERKS OF COURT. 
Supreme court, §§16-20-201 to 
16-20-207. 
See SUPREME COURT. 
Contempt of court, generally. 

See CONTEMPT. 
Jury. 
General provisions. 
See JURY. 
Justice of the peace courts. 
General provisions, §§16-19-101 to 
16-19-1108. 
See JUSTICE OF THE PEACE 
COURTS. 
Police courts. 
General provisions. 
See POLICE COURTS. 
States. 
Judicial knowledge of laws of other 
states, §16-40-104. 
Supreme court. 
See SUPREME COURT. 

CRIMINAL LAW AND PROCEDURE. 
Advertising. 

Attorneys, §16-22-213. 



CRIMINAL LAW AND PROCEDURE 

—Cont'd 
Associations. 

Law practice or solicitation, 
§16-22-211. 
Attorneys at law. 

Advertising, §16-22-213. 
Prosecuting attorneys. 

Neglect of duty, §16-21-116. 
Unauthorized practice of law. 
Disbarment in another state, 
§16-22-212. 
Bias. 
Jury. 
Actual bias, §16-33-304. 
Implied bias, §16-33-304. 
Challenges. 

Jury. See within this heading, "Jury." 
Civil procedure. 
Witnesses in criminal cases. 
Applicability of provisions of code of 
practice in civil actions, 
§16-43-211. 
Constables. 

Neglect of duty, §16-19-301. 
Construction and interpretation. 
Witnesses. 

Securing attendance of witnesses 
from without state. 
Repealer, §16-43-407. 
Uniformity of interpretation, 
§16-43-405. 
Uniform rendition of prisoners as 
witnesses in criminal 
proceedings. 
Severability, §16-43-311. 
Uniformity of construction, 
§16-43-309. 
Contempt. 
Circuit court powers, §16-43-602. 
Generally. 

See CONTEMPT. 
Justices of the peace. 
Powers, §16-19-101. 
Witnesses, securing attendance, 
§16-43-206. 
Corporations. 
Law practice or solicitation, 
§16-22-211. 
Definitions. 

Inability of witness to attend trial. 
Deposing witness upon showing, 
§16-44-202. 
Jury. 

Challenge, §16-33-302. 
Videotaped depositions. 

Minor victims in sexual offense 
prosecution, §16-44-203. 



407 



VOLUME INDEX 



CRIMINAL LAW AND PROCEDURE 

—Cont'd 
Depositions. 

Inability of witness to attend trial. 

Use of depositions, §16-44-202. 
Minor victims in sexual offense 
prosecutions. 
Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 
Videotaped depositions of minor 
victims in sexual offense 
prosecutions. 
Definition, §16-44-203. 
Procedure, §16-44-203. 
Protective orders, §16-44-203. 
Use, §16-44-203. 
When material witness unavailable. 
Authority to take deposition, 
§16-44-201. 
Hearings. 
Witnesses. 
Uniform rendition of prisoners as 
witnesses. 
Request or hearing for presence of 
prisoner in another state, 
§§16-43-302, 16-43-303. 
Jury. 
Actual bias, §16-33-304. 
Bias. 
Actual bias, §16-33-304. 
Implied bias, §16-33-304. 
Challenge. 
By several defendants, §16-33-307. 
Denned, §16-33-302. 
Examination of juror, §16-33-308. 
For cause, §16-33-304. 
General challenge. 
Causes of general challenge, 
§16-33-304. 
Matters not cause for challenge, 

§16-33-304. 
Order of challenges, §16-33-303. 
Particular causes, §16-33-304. 
Peremptory challenges for 
defendant, §16-33-305. 
Peremptory challenges for state, 

§16-33-305. 
Separate challenges, §16-33-306. 
To individual juror, §16-33-303. 
Trial by court, §16-33-308. 
When challenge taken, §16-33-303. 
Definitions. 

Challenge, §16-33-302. 
Employees' penalty for jury service, 

§16-31-106. 
Examination of juror, §16-33-308. 



CRIMINAL LAW AND PROCEDURE 

—Cont'd 
Jury — Cont'd 

General challenge, §16-33-304. 
Causes of general challenge, 
§16-33-304. 
Implied bias, §16-33-304. 
Individual juror. 

Challenge to individual, §16-33-303. 
Misdemeanors. 

Selection of jurors, §16-32-203. 
Order of challenges, §16-33-303. 
Peremptory challenges. 
For defendant, §16-33-305. 
For state, §16-33-305. 
Selection of jurors, §16-32-202. 
Misdemeanor prosecutions, 
§16-32-203. 
Several defendants. 
Challenges by several defendants, 
§16-33-307. 
Summoning of jurors, §16-32-202. 
Witnesses. 
Examination of witnesses, 
§16-33-308. 
Jury wheels or boxes. 

Tampering, §16-32-104. 
Justice of the peace courts. 
Justices, improper use of process, 

§16-19-412. 
Records, maintenance and turning 

over, §16-19-203. 
Refusal to act by justices, §16-19-201. 
Mental disease or defect. 
Witnesses. 

Uniform rendition of prisoners as 
witnesses in criminal 
proceedings. 
Insane or mentally ill persons not 
subject to subchapter, 
§16-43-305. 
Minors. 
Victims in sexual offense prosecutions. 
Presence of parent or custodian 
authorized at all proceedings 
involving sexual offense victims, 
§16-42-102. 
Videotaped depositions of minor 
victims. 
Definition, §16-44-203. 
Procedure, §16-44-203. 
Protective orders, §16-44-203. 
Use, §16-44-203. 
Peremptory challenges. 

Jury, §16-33-305. 
Prosecuting attorneys. 
General provisions. 
See PROSECUTING ATTORNEYS. 
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CRIMINAL LAW AND PROCEDURE 

—Cont'd 
Subpoenas. 

Failure to serve or appear, §16-43-212. 
Witnesses in criminal cases. 
Attendance in several criminal 

cases, §16-43-210. 
Expenses, §16-43-208. 
Summons and process. 
General provisions. 
See SUMMONS AND PROCESS. 
Trial. 
Sexual offenses. 
Minor victims in sexual offense 
prosecutions. 
Presence of parent or custodian 
authorized at all proceedings, 
§16-42-102. 
Unauthorized practice of law. 
Attorneys. 
Disbarment in another state, 
§16-22-212. 
Corporations or associations, 
§16-22-211. 
Uniform act to secure attendance of 
witnesses from without state. 
See within this heading, 
"Witnesses." 
Victims of crime. 
General provisions. 
See VICTIMS OF CRIME. 
Witnesses. 
Accused as witness, §16-43-501. 
Additional witnesses. 
Application for additional witnesses, 
§16-43-209. 
Attendance. 
In several criminal cases, 

§16-43-210. 
Securing attendance of witnesses 
from without state, §§16-43-402, 
16-43-403. 
Citation of subchapter, 

§16-43-406. 
Construction and interpretation. 

Repealer, §16-43-407. 
Effective date, §16-43-409. 
Immunity of witnesses from 

arrest, §16-43-404. 
Repealer of provisions, §16-43-407. 
Short title, §16-43-406. 
Uniformity of interpretation, 
§16-43-405. 
Civil procedure. 
Applicability of provisions of code of 
practice in civil actions, 
§16-43-211. 
Governing provisions, §16-43-211. 



CRIMINAL LAW AND PROCEDURE 

—Cont'd 
Witnesses — Cont'd 
Depositions. 
Inability to attend trial. 

Use of depositions, §16-44-202. 
When material witness unavailable, 
§16-44-201. 
Failure to testify. 

No presumption created against 
accused, §16-43-501. 
Immunity from criminal prosecution 
for witnesses in criminal 
proceedings, §16-43-601. 
Injured party as witness, §16-43-503. 
Interstate rendition of prisoners as 
witnesses. 
Certificate for obtaining prisoner 
from another state to testify, 
§16-43-306. 
Citation, §16-43-310. 
Construction and interpretation. 
Severability, §16-43-311. 
Uniformity of construction, 
§16-43-309. 
Definitions, §16-43-301. 
Hearing or request for presence of 
prisoner in another state, 
§16-43-302. 
Finding of court, §16-43-303. 
Immunity of prisoner from other 
state from arrest or process 
while being transported or held 
as witness, §16-43-308. 
Insane or mentally ill persons not 
subject to subchapter, 
§16-43-305. 
Order for compliance with terms 
prescribed by court of other 
state, §16-43-307. 
Order that prisoner be produced in 
other state, §16-43-303. 
Contents of order, §16-43-304. 
Payment of expenses, §16-43-304. 
Safeguarding custody, §16-43-304. 
Severability, §16-43-311. 
Short title, §16-43-310. 
Title. 

Short title, §16-43-310. 
Uniformity of construction, 
§16-43-309. 
Joint defendant as witness, 

§16-43-502. 
Jury. 

Examination of witnesses, 
§16-33-308. 
Party injured as witness, §16-43-503. 
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CRIMINAL LAW AND PROCEDURE 

—Cont'd 
Witnesses — Cont'd 
Prisons and prisoners. 

State penitentiary prisoner as 
witness, §16-43-214. 
Custody during trial, §16-43-214. 
Return to penitentiary, 

§16-43-214. 
Transportation of prisoner to 
court, §16-43-214. 
Securing attendance, §16-43-206. 
Several criminal cases. 
Attendance in several criminal 
cases, §16-43-210. 
Subpoenas. 
Attendance in several criminal 

cases, §16-43-210. 
Expenses for issuance of subpoenas, 
§16-43-208. 
Two or more defendants. 
Joint defendant as witness, 
§16-43-502. 
Uniform act to secure attendance of 
witnesses from without state. 
Arrest. 
Immunity of witnesses from 
arrest, §16-43-404. 
Citation of subchapter, §16-43-406. 
Construction and interpretation. 
Repealer, §16-43-407. 
Uniformity of interpretation, 
§16-43-405. 
Effective date, §16-43-409. 
From another state, §16-43-403. 
Immunity of witnesses from arrest, 

§16-43-404. 
In another state, §16-43-402. 
Repealer, §16-43-407. 
Short title, §16-43-406. 
Uniformity of interpretation, 
§16-43-405. 
Uniform rendition of prisoners as 
witnesses. 
Certificate for obtaining prisoner 
from another state to testify, 
§16-43-306. 
Citation of subchapter, §16-43-310. 
Construction and interpretation. 
Severability, §16-43-311. 
Uniformity of construction, 
§16-43-309. 
Definitions, §16-43-301. 
Hearing or request for presence of 
prisoner in another state, 
§16-43-302. 
Finding of court, §16-43-303. 



CRIMINAL LAW AND PROCEDURE 

—Cont'd 
Witnesses — Cont'd 
Uniform rendition of prisoners as 
witnesses — Cont'd 
Hearing or request for presence of 
prisoner in another state 
—Cont'd 
Order that prisoner be produced 
in other state, §16-43-303. 
Immunity of prisoner from other 
state from arrest or process 
while being transported or held 
as witness, §16-43-308. 
Insane or mentally ill persons not 
subject to subchapter, 
§16-43-305. 
Order for compliance with terms 
prescribed by court of other 
state, §16-43-307. 
Order that prisoner be produced in 
other state, §16-43-303. 
Contents of order, §16-43-304. 
Payment of expenses, §16-43-304. 
Safeguarding custody, §16-43-304. 
Severability, §16-43-311. 
Short title, §16-43-310. 
Title. 

Short title, §16-43-310. 
Uniformity of construction, 
§16-43-309. 

CROSS-EXAMINATION. 
Witnesses. 

Direct and cross-examination, 
§16-43-702. 



DAMAGES. 
Attorneys at law. 

Negligence of attorney resulting in 
dismissal. 
Liability for damages, §16-22-306. 

DEATH. 
Absentees. 

Five years absence. 
Death presumed, §16-40-105. 
Jury. 

Jury commissioners, §16-32-102. 
Justices of the peace. 

Delivery of papers to successor of 
deceased justice. 
Duty of executor or administrator to 
deliver, §16-19-204. 
Missing persons. 
Five years absence. 
Presumption of death, §16-40-105. 
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DEATH —Cont'd 
Presumptions. 

Five years absence. 
Death presumed, §16-40-105. 

DECEDENTS' ESTATES. 
Absentees. 

Five years absence. 
Death presumed, §16-40-105. 
Missing persons. 
Five years absence. 
Presumption of death, §16-40-105. 
Presumptions. 
Absentees. 

Five years absence. 
Death presumed, §16-40-105. 
Five years absence. 
Death presumed, §16-40-105. 

DEEDS. 
Acknowledgments. 

Attestation of acknowledgment, 

§16-47-104. 
Certificate of acknowledgment, 

§16-47-105. 
Corporate acknowledgments, 

§16-47-107. 
Identity of grantor or witness. 

Proof, §16-47-106. 
Manner of making acknowledgment, 

§16-47-106. 
Military personnel. 

Validation, §16-47-109. 
Officers authorized to take 

acknowledgment, §16-47-103. 
Proof of deed or instrument, 

§16-47-106. 
Recording. 
Proof or acknowledgment as 
prerequisite to recording, 
§16-47-101. 
Recording deed or written instrument 
affecting real property, 
§16-47-110. 
Validation of instruments affecting 
title to property, §16-47-108. 
Conveyances. 
Generally. 
See CONVEYANCES. 

DEFAULT JUDGMENTS. 
Justices of the peace. 

Nonappearance by defendant, 

§16-19-703. 
Want of prosecution. 
Setting aside judgment by default, 
§16-19-705. 

DEFAULTS. 
Constables. 

See CONSTABLES. 



DEFENDANTS. 
Prosecuting attorneys. 

Costs. 
Assessment of costs against 
defendant, §16-21-108. 

DEFENSES. 
Justifiable issues. 

Attorney's fees may be allowed where 
no justifiable issue raised by 
losing party, §16-22-309. 

DEFINED TERMS. 
Business. 

Hearsay, §16-41-101. 
Chiropractor. 

Privileges, §16-41-101. 
Clergyman. 

Privileges, §16-41-101. 
Client. 

Lawyer-client privilege, §16-41-101. 
Confidential. 

Lawyer-client privilege, §16-41-101. 

Privileges, §16-41-101. 
Court. 

Immunity in criminal proceedings, 
§16-43-601. 
Custodian. 

Hospital records, §16-46-301. 
Declarant. 

Hearsay, §16-41-101. 
Duplicate. 

Evidence, §16-41-101. 
Governing body. 

Police courts, §16-18-111. 
Grand jury. 

Immunity in criminal proceedings, 
§16-43-601. 
Hearsay, §16-41-101. 
Lawyer. 

Evidence privileges, §16-41-101. 
Lawyer referral service, §16-22-101. 
Original. 

Evidence, §16-41-101. 
Patient. 

Privileges, §16-41-101. 
Penal institutions. 

Interstate rendition of prisoners as 
witnesses, §16-43-301. 
Photographs. 

Evidence, §16-41-101. 
Physician. 

Privileges, §16-41-101. 
Prosecuting attorney. 

Immunity in criminal proceedings, 
§16-43-601. 
Prosecuting attorney's investigation. 

Attendance of witnesses from without 
the state in criminal cases, 
§16-43-402. 
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DEFINED TERMS —Cont'd 
Psychotherapist. 

Privileges, §16-41-101. 
Putative father. 

Paternity or child support, §16-43-901. 
Recordings. 

Evidence, §16-41-101. 
Records. 

Hospitals, §16-46-301. 
Representative of the client. 

Lawyer-client privilege, §16-41-101. 
Representative of the lawyer. 

Lawyer-client privilege, §16-41-101. 
Sexual conduct. 

Evidence, §16-42-101. 
State. 

Interstate rendition of prisoners as 
witnesses, §16-43-301. 
Statement. 

Hearsay, §16-41-101. 
Statements which are not hearsay, 

§16-41-101. 
Unavailability as a witness. 

Hearsay exceptions, §16-41-101. 
Videotaped deposition. 

Criminal proceedings, §16-44-203. 
Witness. 

Interstate rendition of prisoners as 
witnesses, §16-43-301. 
Writing. 

Evidence, §16-41-101. 

DEPARTMENT OF HUMAN 

SERVICES. 
Child support enforcement account. 

Prosecuting attorneys designated local 
governmental units for federal 
program. 
Establishment of child support 
enforcement account, 
§16-21-108. 

DEPOSITIONS. 

Criminal law and procedure. 

Inability of witness to attend trial. 

Use of depositions, §16-44-202. 
Minor victims in sexual offense 
prosecutions. 
Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 
Videotaped depositions of minor 
victims, §16-44-203. 
When material witness unavailable. 
Authority to take deposition, 
§16-44-201. 
Definitions, §16-40-103. 



DEPOSITIONS —Cont'd 
Minors. 

Victims in sexual offense prosecution. 
Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 
Videotaped depositions of minor 
victims, §16-44-203. 
Prisons and prisoners. 
Attendance of prisoner as witness. 
Examination by deposition, 
§16-43-213. 
Sexual offenses. 
Minor victims in sexual offense 
prosecutions. 
Presence of parent or custodian 
authorized at all proceedings, 
§16-42-102. 
Videotaped depositions of minor 
victims, §16-44-203. 
Videotaped depositions of minor 
victims. 
Sexual offense prosecutions, 
§16-44-203. 
Witnesses. 
Excusing attendance of witness when 

deposition given, §16-43-203. 
Mode of taking testimony of witnesses, 

§16-40-103. 
Production of witnesses. 
Officials taking depositions may 
compel attendance of witnesses, 
§16-43-205. 
Youth. 
Criminal law and procedure, 
§16-44-202. 

DESERTION AND NONSUPPORT. 
Child support. 

General provisions. 
See CHILD SUPPORT. 

DILATORY PLEADINGS. 
Attorney's fees. 

Allowing fees where losing party 
advances no justifiable issues of 
law or fact, §16-22-309. 

DISBARMENT OF ATTORNEYS, 

§16-22-212. 
Removal or suspension from 
practice. 

See ATTORNEYS AT LAW. 

DISCOVERY. 
Hospitals. 

Medical records. 
Patient's access to medical records, 
§16-46-106. 
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DISCOVERY —Cont'd 
Medical records. 

Patient's access to medical records 
generally, §16-46-106. 

DISTRICT ATTORNEYS. 

See PROSECUTING ATTORNEYS. 

DIVORCE, 
Child support. 

General provisions. 
See CHILD SUPPORT. 

DOCKETS. 

Justices of the peace. 

See JUSTICE OF THE PEACE 
COURTS. 



E 



ELECTIONS. 
Police courts. 

First class cities. 

Judge to be elected, §16-18-109. 
Judges. 
Appointment of elector to serve as 
judge, §16-18-112. 
Prosecuting attorneys. 

Eleventh judicial district, §16-21-1601. 
Ninth east district-chancery court 

district, §16-21-1401. 
Ninth west district-chancery court 

district, §16-21-1401. 
Seventeenth judicial district, 
§16-21-2201. 

EMERGENCIES. 
Prosecuting attorneys. 

Crisis center for emergency research 
for and assistance to prosecutors 
at trial. 
Duty of prosecutor coordinators to 
develop, §16-21-204. 

EMPLOYERS AND EMPLOYEES. 
Grand jury. 

Penalty for employees' service 

prohibited, §16-31-106. 
Jury. 
Penalty for employees' service 

prohibited, §16-31-106. 

ENTERPRISE ZONES. 
Rules of evidence. 

Uniform rules of evidence. 
Adoption, §16-41-101. 

ESTATES. 
Decedents' estates. 

General provisions. 
See DECEDENTS' ESTATES. 



EVIDENCE. 
Acknowledgments. 

Proof of identity of person making, 
§16-47-205. 
Affidavits. 

Before whom affidavits made out of 
state. 
Formalities, §16-45-102. 
Correctness of amount. 
Sufficiency of affidavit as evidence, 
§16-45-104. 
Cross-examination upon motion to 
discharge provisional remedy. 
Production of affiant for 

cross-examination, §16-45-105. 
Officials before whom made in state, 

§16-45-102. 
Use of affidavits, §16-45-101. 
Ambulances. 
Bills. 

Identification of ambulance service 
bills at trial, §16-46-107. 
Amusements. 
Blind or spot checking of places of 
public amusement. 
Inadmissible as evidence, 
§16-46-104. 
Investigations of attendance at places 
of public amusement. 
Admissibility in evidence, 
§16-46-104. 
Auditor of state. 

Balance on state auditor's books. 
Certified copy of balance as evidence 
of indebtedness due state, 
§16-46-205. 
Copies of records of state auditor. 
Admissibility as evidence, 
§16-46-205. 
Extract or entry from auditor's office. 
Admissibility as evidence, 
§16-46-205. 
Bonds, surety. 
Copies of official bonds. 
Admissibility as evidence, 

§16-46-206. 
Denial of execution of instrument. 
Original of copy produced upon 
denial, §16-46-208. 
Judicial proceedings and probate 
matters. 
Copies of bonds given in 
proceedings, §16-46-206. 
Original of copy produced upon 
denial of execution, 
§16-46-208. 
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EVIDENCE —Cont'd 
Bonds, surety — Cont'd 
Public records as evidence. 
Judicial proceedings and probate 
matters. 
Copies of bonds given in, 
§16-46-206. 
Production of original bond or 
contract upon denial of 
execution, §16-46-208. 
Public officers and employees. 
Copies of bonds of officers, 
§16-46-206. 
Burden of proof. 
General provisions. 
See BURDEN OF PROOF. 
Child support. 

Blood tests, §16-43-901. 
Contracts. 
Copies of public contracts. 
Admissibility as evidence, 

§16-46-207. 
Original of copy produced upon 
denial of execution, §16-46-208. 
County surveyors. 
Admissibility of surveys as evidence, 
§16-46-103. 
Data in special cases. 
Disclosure of data permitted, 
§16-46-105. 
Federal documents. 
Authenticated copies or transcripts. 
Admissibility as evidence, 
§16-46-212. 
Grand jury. 
Clerk's certificate. 
Evidence of jury service, §16-31-105. 
Highways. 

State highway and transportation 
department. 
Records. 
Admissibility as evidence, 
§16-46-213. 
Hospitals. 
Bills. 

Identification of hospital bills at 
trial, §16-46-107. 
Committees reviewing and evaluating 
quality of medical or hospital care. 
Admissibility of records of and 
testimony before committees, 
§16-46-105. 
Records. 
General provisions, §§16-46-301 to 
16-46-308. 
See HOSPITALS. 



EVIDENCE —Cont'd 
Investigations. 

Places of public amusement. 
Admissibility in evidence of 

investigations of attendance, 
§16-46-104. 
Jury. 
Clerk's certificate. 
Evidence of jury service, §16-31-105. 
Justice of the peace courts. 
Trial. 
Jury trial. 

Hearing evidence in a body, 
§16-19-607. 
Land offices. 

Certified copies of land entries. 
Admissibility as evidence, 
§16-46-209. 
Medical bills. 

Identification at trial, §16-46-107. 
Medical records. 
Access to medical records, §16-46-106. 
Hospital records generally, 
§§16-46-301 to 16-46-308. 
See HOSPITALS. 
Municipal corporations. 
Public records as evidence. 

Official documents of cities and 
towns, §16-46-203. 
Notaries public. 
Protest by notary public. 
Admissibility as evidence, 

§16-46-211. 
Forwarding notice of protest. 
Certificate of notary of forwarding 
notice, §16-46-211. 
Ordinances. 
Printed copies of ordinances. 
Admissibility as evidence, 

§16-46-203. 
Certified manuscript copies, 
§16-46-203. 
Paternity. 

Blood tests, §16-43-901. 
Pharmacists and pharmacies. 
Bills. 
Identification of drug bills at trial, 
§16-46-107. 
Photography and photostating. 
Business and public records. 
Admissibility of photographic copies 
of records as evidence, 
§§16-46-101, 16-46-108. 
Physicians and surgeons. 
Bills. 

Identification of doctor bills at trial, 
§16-46-107. 
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EVIDENCE —Cont'd 
Pleadings. 

Writing filed with pleading. 
Read as genuine unless denied, 
§16-46-102. 
Probate courts. 
Bonds. 
Copies of bonds given in probate 
matters. 
Admissibility as evidence, 
§16-46-206. 
Public officers and employees. 
Public records as evidence. 
Bonds, surety of public officers, 
§16-46-206. 
Public records as evidence. 
Auditor of state. 

Copies of records, §16-46-205. 
Bonds, surety. 
Copies of bonds given in judicial 
proceedings and probate 
matters, §16-46-206. 
Copies of bonds of public officers and 

employees, §16-46-206. 
Production of original bond or 
contract upon denial of 
execution, §16-46-208. 
Contracts. 
Copies of public contracts, 
§16-46-207. 
Production of original upon denial 
of execution, §16-46-208. 
Federal documents. 
Authenticated copies or transcripts 
of federal documents, 
§16-46-212. 
Interstate commerce commission. 

Records of commission, §16-46-213. 
Land entries. 
Certified copies of land entries, 
§16-46-209. 
Legislative acts. 
Statute books of other jurisdictions 
as evidence of legislative acts, 
§16-46-202. 
Municipal corporations. 
Official documents of cities and 
towns, §16-46-203. 
Notaries public. 

Protest, §16-46-211. 
Private acts. 

Statute books, §16-46-201. 
State lands. 
Copies of records relating to 
disposition, §16-46-210. 
State treasurer. 
Copies of records of treasurer, 
§16-46-205. 



EVIDENCE —Cont'd 
Public records as evidence — Cont'd 
Statute books. 
Other jurisdictions, §16-46-202. 
Private acts. 
Evidence of private acts, 
§16-46-201. 
Transportation commission. 

Records of Arkansas transportation 
commission, §16-46-213. 
Rape shield law, §16-42-101. 
Records. 

Business and public records. 
Photographic copies of records. 
Admissibility as evidence, 
§16-46-101. 
Hospitals. 
General provisions, §§16-46-301 to 
16-46-308. 
See HOSPITALS. 
Public records as evidence, 

§§16-46-201 to 16-46-213. See 
within this heading, "Public 
records as evidence." 
Secretary of state. 
Acts of other states. 
Copies filed with secretary of state 
admissible as evidence, 
§16-46-202. 
Sexual offenses. 
Prior sexual conduct of victim. 
Admissibility, §16-42-101. 
Definition of sexual conduct, 

§16-42-101. 
Hearing on relevancy of evidence, 

§16-42-101. 
Motion to admit evidence, 
§16-42-101. 
Rape shield law, §16-42-101. 
Special cases. 
Disclosure of data in cases permitted, 
§16-46-105. 
State lands. 

Copies of record relating to disposition 
of lands. 
Admissibility as evidence, 
§16-46-210. 
States. 
Copies of acts of other states. 
Filed with secretary of state, 
§16-46-202. 
Statute books of other states. 
Evidence of legislative acts, 
§16-46-202. 
Statutes. 
Legislative acts in statute books of 
other states as evidence, 
§16-46-202. 
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EVIDENCE —Cont'd 
Statutes — Cont'd 
Private acts in statute books as 
evidence, §16-46-201. 
Support for children. 
Blood test, §16-43-901. 
Surveys and surveyors. 
Admissibility of surveys as evidence, 
§16-46-103. 
Transportation safety agency. 
Records of commission. 
Admissibility as evidence, 
§16-46-213. 
Treasurer of state. 
Copies of records of state treasurer. 
Admissibility as evidence, 
§16-46-205. 
Uniform rules of evidence. 

Adoption, §16-41-101. 
United States. 
Authenticated copies or transcripts of 
federal documents. 
Admissibility as evidence, 
§16-46-212. 
Writings, recordings and 
photographs. 
Filing of writing with pleading read as 
genuine unless denied, §16-46-102. 
EXAMINATIONS. 
Attorneys at law. 
Admission to practice. 

Requirement of examination, 
§16-22-202. 
Appointment of examining board, 
§16-22-203. 
Witnesses. 
General provisions. 
See WITNESSES. 
EXECUTIONS. 
Justice of the peace courts. 
General provisions. 
See JUSTICE OF THE PEACE 
COURTS. 
EXECUTORS AND 

ADMINISTRATORS. 
Justices of the peace. 
Successor of deceased justice. 
Duty of executor or administrator to 
deliver papers to successor, 
§16-19-204. 
Penalty for failing to deliver, 

§16-19-204. 
Receipt on delivery, §16-19-204. 



FAMILY LAW. 
Child support. 

See CHILD SUPPORT. 



FAX MACHINES. 
Clerks of court. 

Facsimile copies, §16-20-109. 
Pleadings, §16-20-109. 

FEDERAL AID. 
Prosecuting attorneys. 

Sixth judicial district. 
Powers as to federal fund, 
§16-21-1108. 

FEES. 
Attorneys at law. 

Attorneys' fees. 

See ATTORNEYS' FEES. 
Grand jury. 
General provisions, §§16-34-101 to 
16-34-105. 
See JURY. 
Jury, §§16-34-101 to 16-34-105. 

See JURY. 
Justice of the peace courts. 
Townships having municipal court. 
Filing reports of fees and costs, 
§16-19-411. 
Trial. 
Witness and juror attendance and 
mileage fees, §16-19-610. 
Mayor's courts. 

Schedule authorized, §16-18-112. 
Police courts. 

Schedule authorized, §16-18-112. 
Witnesses' fees, §16-18-105. 
Prosecuting attorneys. 

See PROSECUTING ATTORNEYS. 
Supreme court. 

Clerk of supreme court, §16-20-207. 
Witnesses. 
Allowable fees, §16-43-801. 
County and probate courts, 

§16-43-802. 
Ferriage fees, §16-43-805. 

FELONIES. 

Jury wheels or boxes. 

Tampering, §16-32-104. 

FERRIES. 
Witnesses. 

Fee for ferriage, §16-43-805. 

FINES. 
Attorneys. 

Law practice or solicitation, 

§16-22-211. 
Prosecuting attorneys. 

Neglect of duty, §16-21-116. 
Unauthorized practice of law. 
Disbarment in another state, 
§16-22-212. 
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FINES —Cont'd 
Constables. 

Neglect of duty, §16-19-301. 
Contempt. 
Circuit court powers, §16-43-602. 
Justice of the peace court powers, 

§16-19-101. 
Witnesses, securing attendance, 
§16-43-206. 
Justice of the peace courts. 

Improper use of process, §16-19-412. 
Records, maintenance and turning 

over, §16-19-203. 
Refusal to act by justices, §16-19-201. 
Vacating of office upon removal from 
precinct, §16-19-207. 
Parking. 

Jury duty exemption, §16-31-105. 
Subpoenas. 

Failure to serve or appear, §16-43-212. 
Unauthorized practice of law. 
Attorneys. 

Disbarment in another state, 
§16-22-212. 
Corporations or associations, 
§16-22-211. 
Unlawful arrest, §16-43-103. 
Witnesses. 

Securing attendance, §16-43-206. 
Unlawful arrest, §16-43-103. 

FORFEITURES. 
Clerks of court. 

Account of forfeitures in favor of state 
or county, §16-20-106. 
Prosecuting attorneys. 

Deposit of forfeitures, §16-21-108. 

Exception, §16-21-108. 
Deputy prosecutor for civil asset 

forfeiture actions, §16-21-148. 
Federal forfeiture funds. 

Disposition, §16-21-147. 

FORMS. 

Acknowledgments, §16-47-102. 

Corporations, §16-47-107. 
Corporations. 

Acknowledgment by corporation. 
Uniform acknowledgment act, 
§16-47-207. 
Prosecuting attorneys. 
Prosecutor coordinators. 
Duty to develop forms for criminal 
litigation, §16-21-204. 

FRAUD. 

Justices of the peace. 

Stay of execution. 
Immediate issuance of execution to 
prevent fraud, §16-19-907. 



FRIVOLOUS PLEADINGS. 
Attorney's fees. 

Allowing fees where losing party 

advances no justiciable issues of 
law or fact, §16-22-309. 

FULL FAITH AND CREDIT. 
Acknowledgments. 

Out-of-state acknowledgments. 
Uniform acknowledgment act, 
§16-47-210. 

FULTON COUNTY. 
Counties generally. 

See COUNTIES. 
Jury. 

Fees. 
County excepted from application of 
act, §16-34-101. 

FUNDS. 
Law libraries. 

County law library book fund, 
§16-23-105. 
Prosecuting attorneys. 
Bad checks. 
Fees from persons issuing bad 
checks. 
Special fund, §16-21-120. 
Prosecutor's victim/witness fund, 
§16-21-151. 



G 



GARNISHMENT. 
Justices of the peace. 

Rules of procedure governing, 
§16-19-102. 

GOVERNOR. 
Justices of the peace. 

Resignations of justices of the peace, 
§16-19-208. 

GRAND JURY. 

Challenge to grand juror, §16-33-301. 

Circuit courts. 

Clerks of court. 
Submission of charge to grand jury, 
§16-20-310. 
Notice of charges, §16-20-310. 
Prosecution of charges, 

§16-20-310. 
Trial, §16-20-310. 
Contempt. 

Violation of provisions, §16-31-105. 
Disqualifications, §16-31-102. 
Employers and employees. 
Penalty for employees' service 
prohibited, §16-31-106. 
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GRAND JURY —Cont'd 
Evidence. 

Clerk's certificate. 
Evidence of jury service, §16-31-105. 
Exemptions from service, §16-31-103. 
Fees. 
General provisions, §§16-34-101 to 
16-34-105. 
See JURY. 
Immunity. 

Restricted, §16-31-105. 
Indictments. 
Not void or voidable because juror 
lacked qualification, §16-31-107. 
Exception, §16-31-107. 
Jury. 

General provisions. 
See JURY. 
Labor. 
Penalty for employees' service 
prohibited, §16-31-106. 
Mode of selection, §16-32-201. 
Motor vehicles. 
Exemption from overtime parking 

penalties, §16-31-105. 
Immunity restricted to overtime 
parking offenses, §16-31-105. 
Parties. 
Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 
Penalties. 
Enforcement of penalties 
notwithstanding act. 
Contempt proceedings, §16-31-105. 
Exemption from overtime parking 

penalties, §16-31-105. 
Immunity. 
Restricted to overtime parking 
offenses, §16-31-105. 
Prosecuting attorneys. 
Summoning witnesses before grand 
jury, §16-21-104. 
Qualifications, §16-31-101. 

Disqualifications, §16-31-102. 
Selection, §16-32-201. 
Electronic random selection, 

§16-32-110. 
General provisions, §§16-32-101 to 
16-32-203. 
See JURY. 
Service on jury. 
Evidence of jury service by clerk's 

certificate, §16-31-105. 
Exemptions, §16-31-103. 
Frequency and period of service. 
Limitations, §16-31-104. 



GRAND JURY —Cont'd 
Service on jury — Cont'd 
Penalty for employees' service 
prohibited, §16-31-106. 
Waiver. 

Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 



H 



HEARINGS. 

Criminal law and procedure. 

Witnesses. 
Uniform rendition of prisoners as 
witnesses. 
Request or hearing for presence of 
prisoner in another state, 
§§16-43-302, 16-43-303. 
Justices of the peace. 
Contempt. 

Right to hearing, §16-19-101. 
Restoration of lost docket entries and 
papers, §16-19-104. 
Sexual offenses. 
Evidence of victim's prior sexual 
conduct. 
Relevancy, §16-42-101. 

HIGHWAYS. 
Evidence. 

State highway and transportation 
department. 
Records. 
Admissibility as evidence, 
§16-46-213. 
Records. 

State highway and transportation 
department. 
Admissibility of documentary 
evidence, §16-46-213. 
State highway and transportation 
department. 
Records. 
Admissibility of documentary 
evidence, §16-46-213. 

HOLOGRAPHICALLY 

REPRODUCED RECORDS. 
Evidence, §16-46-108. 

HOSPITALS. 
Affidavits. 

Records act. 
Custodian's affidavit as to copies, 
§§16-46-305, 16-46-306. 
Copies of records. See within this 
heading, "Records." 
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HOSPITALS —Cont'd 
Costs. 

Records. 
Photocopies of medical records, 
§16-46-106. 
Definitions. 

Records act, §16-46-301. 
Discovery. 
Medical records. 
Patient's access to medical records, 
§16-46-106. 
Evidence. 
Bills. 
Identification of hospital bills at 
trial, §16-46-107. 
Committees reviewing and evaluating 
quality of medical or hospital care. 
Admissibility of records of and 
testimony before committees, 
§16-46-105. 
Records. 
General provisions, §§16-46-301 to 
16-46-308. See within this 
heading, "Records." 
Hospital records, §§16-46-301 to 

16-46-308. See within this heading, 
"Records." 
Medical records. 
General provisions, §§16-46-301 to 
16-46-308. See within this 
heading, "Records." 
Peer review committees. 
Records of and testimony before 
committees. 
Admissibility as evidence, 
§16-46-105. 
Quality of medical or hospital care. 
Committees reviewing and evaluating 
quality of care. 
Records of and testimony before 
committees. 
Admissibility as evidence, 
§16-46-105. 
Records. 
Access to medical records, §16-46-106. 
Affidavits. 

Custodian's affidavit as to copies, 
§16-46-305. 
Admissibility of affidavits, 
§16-46-306. 
Committees reviewing and evaluating 
quality of medical or hospital care. 
Admissibility of records of and 

testimony before committees as 
evidence, §16-46-105. 
Copies of records. 
Admissibility of copies, §16-46-306. 



HOSPITALS —Cont'd 
Records — Cont'd 
Copies of records — Cont'd 
Affidavit of custodian as to copies, 
§16-46-305. 
Admissibility of affidavits, 
§16-46-306. 
Furnishing copies in compliance 
with subpoenas, §16-46-302. 
Furnishing to persons entitled to 

access, §16-46-106. 
Patient's right to, §16-46-106. 
Sealing, identification and direction 

of copies, §16-46-303. 
Substitution of copies for original 
records, §16-46-308. 
Custodian. 
Affidavit of custodian as to copies, 
§16-46-305. 
Admissibility of affidavits, 
§16-46-306. 
Personal attendance of custodian, 
§16-46-307. 
Production of original record, 
§16-46-307. 
Definitions, §16-46-301. 
Direction of copies, §16-46-301. 
Discovery of medical records. 
Patient's access to own records, 
§16-46-106. 
Identification of copies, §16-46-303. 
Opening of sealed envelopes, 

§16-46-304. 
Patient's records. 

Access to, §16-46-106. 
Sealing of copies, §16-46-303. 

Opening of envelopes, §16-46-304. 
Subpoenas. 
Furnishing copies of records in 
compliance with subpoenas, 
§16-46-302. 
Substitution of copies for original 
records, §16-46-308. 
Subpoenas. 
Records. 

Furnishing copies of records in 
compliance with subpoenas, 
§16-46-302. 

HOT CHECK LAW. 

See CHECKS. 

HUMAN SERVICES DEPARTMENT. 
Child support enforcement account. 

Prosecuting attorneys designated local 
governmental units for federal 
program. 
Establishment of child support 
enforcement account, 
§16-21-108. 
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HUMAN SERVICES DEPARTMENT 

—Cont'd 
Prosecuting attorneys. 

Title IV-D of the social security act of 
1935. 
Child support enforcement account 

established, §16-21-108. 
Designation of prosecuting attorneys 
as local governmental units for 
federal program, §16-21-108. 
Social security. 
Legal services under Title IV-D of the 
social security act of 1935. 
Child support enforcement account 

established, §16-21-108. 
Prosecuting attorneys designated 
local governmental units for 
federal program, §16-21-108. 

HUSBAND AND WIFE. 
Acknowledgments. 

Acknowledgments of married persons, 

§16-47-102. 
Uniform acknowledgment act, 

§16-47-206. 



ILLEGITIMACY. 
Lord Mansfield's rule. 

Abrogation, §16-43-901. 

IMMUNITY. 
Grand jury. 

Restricted, §16-31-105. 
Jury. 

Restricted, §16-31-105. 
Witnesses. 

Attendance of witnesses from without 
state in criminal cases. 
Uniform act to secure attendance. 
Immunity of witnesses from 
arrest, §16-43-404. 
Criminal prosecution immunity for 
witnesses in criminal proceedings, 
§§16-43-601 to 16-43-606. 
See WITNESSES. 

IMPRISONMENT. 
Prisons and prisoners. 

See PRISONS AND PRISONERS. 

INDEXES AND INDEXING. 
Chancery courts. 

Clerks of court. 
Record and index of court 
proceedings, §16-20-304. 
Circuit courts. 
Clerks of court. 
Record and index of court 
proceedings, §16-20-304. 



INDICTMENTS. 
Jury. 

Not void or voidable because juror 
lacked qualification, §16-31-107. 
Exception, §16-31-107. 
Prosecuting attorneys. 

Misdemeanor in office or neglect of 
duty, §16-21-116. 
Appointment and compensation of 
attorney to prosecute 
prosecuting attorney, 
§16-21-116. 
Auditor to draw warrant for 
compensation, §16-21-116. 

INFERIOR COURTS. 
Police courts, §16-18-103. 

INJUNCTIONS. 
Attorneys at law. 

Barratry or maintenance, §16-22-208. 

INSPECTIONS. 
Clerks of court. 

Account of fines, penalties, forfeitures 
and judgments in favor of state or 
county, §16-20-106. 

INSURANCE. 
Attorneys at law. 

Corporations or associations prohibited 
from practicing law. 
Abstract and title insurance 

companies excepted, §16-22-211. 

INTEREST. 
Clerks of court. 

Moneys held in trust by clerks to be 
invested in interest-bearing 
accounts, §16-20-108. 
Constables. 
Defaults of constables. 
Amount of judgment, §16-19-302. 
Justices of the peace. 
Appeals. 
Judgment for surety for amount 
paid, §16-19-1108. 
Stay of execution. 
Bail entitled to judgment, 
§16-19-909. 

INTERPRETATION AND 
CONSTRUCTION. 

See CONSTRUCTION AND 
INTERPRETATION. 

INTERPRETERS. 
Jury. 

Visually or hearing impaired jurors, 
§16-31-108. 

INTERROGATORIES. 
Justices of the peace. 

Examination of adversary under oath. 
Written interrogatories, §16-19-609. 
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INTERROGATORIES —Cont'd 
Justices of the peace — Cont'd 
Refusal to be examined or answer 
interrogatories, §16-19-609. 

INTERSTATE COMMERCE 

COMMISSION. 
Records. 

Admissibility of documentary evidence, 
§16-46-213. 

INVESTIGATIONS. 
Amusements. 

Places of public amusement. 
Admissibility in evidence of 

investigations of attendance, 
§16-46-104. 

INVESTMENTS. 
Clerks of court. 

Moneys held in trust by clerks to be 
invested in interest-bearing 
accounts, §16-20-108. 

IZARD COUNTY. 
Jury. 

Fees. 

County excepted from application of 
act, §16-34-101. 



JOINDER. 

Justices of the peace. 

Defendants in different townships, 
§16-19-403. 
Service of process by constable, 
§16-19-403. 

JUDGES. 
Police courts. 

General provisions. 
See POLICE COURTS. 

JUDGMENTS. 
Clerks of court. 

Account of judgments in favor of state 
or county, §16-20-106. 
Justice of the peace courts. 
See JUSTICE OF THE PEACE 
COURTS. 
Supreme court. 
Clerk of court. 
Recording of judgments, §16-20-203. 

JUDICIAL DISTRICTS. 
Prosecuting attorneys. 

Deputies. 
Appointment for judicial districts, 
§16-21-113. 

JURY. 

Additional jurors, §16-32-108. 



JURY —Cont'd 
Alternate jurors. 

Regulation, §16-30-102. 
Selection, §16-30-102. 
Challenges, §16-30-102. 
Attendance. 

Failure of juror to attend, §16-32-106. 

Penalties, §16-32-106. 
Penalties. 

Failure to attend, §16-32-106. 
Challenges, §16-30-102. 
Commissioners. 
Appointment, §16-32-102. 
Attendance. 
Failure to attend, §16-32-102. 
Penalties, §16-32-102. 
Compensation, §16-32-102. 
Disqualification or death, §16-32-102. 
Frequency of service. 

Limitation, §16-32-102. 
Limitation on frequency of service, 

§16-32-102. 
Oaths, §16-32-102. 
Penalties. 
Failure to perform and attend, 
§16-32-102. 
Performance. 
Failure to perform, §16-32-102. 
Penalties, §16-32-102. 
Qualifications, §16-32-102. 
Selection of jurors, §16-32-102. 
Contempt. 

Violation of provisions, §16-31-105. 
Death. 

Jury commissioners, §16-32-102. 
Disqualifications, §16-31-102. 

Where consent required, §16-31-102. 
Divided circuits. 

Selection of jurors, §16-30-101. 
Employers and employees. 
Penalty for employees' service 
prohibited, §16-31-106. 
Evidence. 

Clerk's certificate. 
Evidence of jury service, §16-31-105. 
Exemptions from service, §16-31-103. 
Fees, §16-34-103. 
Account for mileage, §16-34-105. 
Certificate of attendance, §16-34-102. 
Counties accepted from application of 

act, §16-34-101. 
Ferriage and toll bridge expense, 

§16-34-102. 
Mileage. 
Account for mileage, §16-34-105. 
Taxed as costs, §16-34-102. 
Unaccepted jurors, §16-34-104. 



421 



VOLUME INDEX 



JURY —Cont'd 
Fees —Cont'd 
Payment by unsuccessful party, 

§16-34-102. 
Payment of jurors not accepted, 

§16-34-102. 
Per diem, §16-34-103. 
Taxed as costs, §16-34-102. 

Mileage taxed as costs, §16-34-102. 
Unaccepted jurors. 
Mileage, §16-34-104. 
Felonies. 
Tampering. 
Jury wheel or box, §16-32-104. 
Fulton county. 
Fees. 
County excepted from application of 
act, §16-34-101. 
Grand jury. 
Selection, §§16-32-101, 16-32-201. 
Electronic random selection, 
§16-32-110. 
Immunity. 

Restricted, §16-31-105. 
Interpreters. 
Visually or hearing impaired jurors, 
§16-31-108. 
Izard county. 
Fees. 
County excepted from application of 
act, §16-34-101. 
Labor. 
Penalty for employees' service 
prohibited, §16-31-106. 
Master list. 

Selection, §16-32-103. 
Misdemeanors. 
Criminal procedure. 
Selection of jurors in misdemeanor 
prosecutions, §16-32-203. 
Motor vehicles. 
Exemption from overtime parking 

penalties, §16-31-105. 
Immunity restricted to overtime 
parking offenses, §16-31-105. 
Multi-judge circuits. 

Selection of jurors, §16-30-101. 
Number of jurors. 

Excess number drawn, §16-32-107. 
Oaths. 
Juror's oath, §16-30-103. 
Jury commissioners, §16-32-102. 
Selection of jurors. 
Challenge for cause, §16-33-202. 
Parties. 
Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 



JURY —Cont'd 
Penalties. 

Commissioners. 
Failure to perform or attend, 
§16-32-102. 
Enforcement of penalties 
notwithstanding act. 
Contempt proceedings, §16-31-105. 
Exemption from overtime parking 

penalties, §16-31-105. 
Failure of juror to attend, §16-32-106. 
Immunity. 
Restricted to overtime parking 
offenses, §16-31-105. 
Per diem fees, §16-34-103. 
Qualifications, §16-31-101. 
Disqualifications, §16-31-102. 
Where consent of all parties 
required, §16-31-102. 
Selection. 
Additional jurors, §16-32-108. 
Alternate jurors, §16-30-102. 
Challenges, §16-30-102. 
Regulation, §16-30-102. 
Box. 
Selection wheel or box, §16-32-104. 
Initial drawing for petit jurors, 

§16-32-105. 
Procedure for verifying contents, 

§16-32-104. 
Security, §16-32-104. 
Tampering with jury wheel or box, 
§16-32-104. 
Felony, §16-32-104. 
Challenges, §16-32-109. 
Challenge for cause, §16-33-202. 
How challenges decided, 

§16-33-202. 
Oaths of jurors, §16-33-202. 
Summoning bystanders to fill 

vacancies, §16-33-203. 
Testimony as to qualifications, 
§16-33-202. 
Challenge to the array, §16-33-201. 

Decided by court, §16-33-201. 
Grounds for sustaining challenge, 

§16-32-109. 
Made only by litigant, §16-32-109. 
Misdemeanor prosecutions, 

§16-32-203. 
Panel drawn upon request, 

§16-33-203. 
Peremptory challenges, §16-33-203. 
Procedure when upheld, §16-32-109. 
Right to strike names, §16-33-203. 
Sustaining challenge. 
Grounds, §16-32-109. 
Divided circuits, §16-30-101. 
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JURY —Cont'd 
Selection — Cont'd 
Electronic random selection, 

§16-32-110. 
Examination of prospective jurors, 

§16-33-101. 
Excess number of jurors drawn, 
§16-32-107. 
Procedure of choice, §16-32-107. 
Felonies. 
Tampering with jury wheel or box, 
§16-32-104. 
Grand jury, §16-32-201. 
Electronic random selection, 

§16-32-110. 
Mode of selection, §16-32-201. 
Waiver of provisions by parties, 
§16-32-101. 
Initial drawing for petit jurors, 

§16-32-105. 
List. 

Master list, §16-32-103. 
Master list, §16-32-103. 
Misdemeanor trial, §16-32-203. 
Multi-judge and divided circuits, 

§16-30-101. 
Number of jurors. 

Excess number drawn, §16-32-107. 
Tampering with jury wheel or box, 
§16-32-104. 
Felony, §16-32-104. 
Waiver of provisions by parties, 

§16-32-101. 
Wheel. 
Selection wheel or box, §16-32-104. 
Initial drawing for petit jurors, 

§16-32-105. 
Procedure for verifying contents, 

§16-32-104. 
Security, §16-32-104. 
Tampering with jury wheel or box, 
§16-32-104. 
Felony, §16-32-104. 
Service on jury. 
Disqualifications from petit jury 
service except by consent of all 
parties, §16-31-102. 
Evidence of jury service by clerk's 

certificate, §16-31-105. 
Exemptions, §16-31-103. 
Frequency and period on service. 

Limitations, §16-31-104. 
Penalty for employees' service 
prohibited, §16-31-106. 
Sexual offenses. 
Prior sexual conduct of victim. 
Reference to prior sexual conduct in 
presence of jury, §16-42-101. 



JURY —Cont'd 
Summons and process. 

Petit jurors, §16-32-106. 
Tampering. 

Jury wheel or box, §16-32-104. 
Verdicts. 
Not void or voidable because juror 
lacked qualification, §16-31-107. 
Exception, §16-31-107. 
Waiver. 

Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 

JUSTICE OF THE PEACE COURTS. 

Affidavits. 

Change of venue, §§16-19-406, 
16-19-407. 
Agents. 
Special agents. 
Appointment of special agents to 
execute process, §16-19-505. 
Stay of execution. 
Not allowed against agent, 
§16-19-902. 
Appeals. 
Bonds, surety. 
Correcting bond after allowance of 
appeal, §16-19-1104. 
No dismissal for want of bond, 
§16-19-1104. 
Judgment for surety for amount 

paid, §16-19-1108. 
Motion by surety for judgment, 

§16-19-1108. 
Securing or correcting bond after 
allowance of appeal, 
§16-19-1104. 
No dismissal for want of bond, 
§16-19-1104. 
Case tried anew upon appeal, 

§16-19-1105. 
Circuit courts. 
Application of rules for examination 
of adversary to appeals in 
circuit court, §16-19-609. 
Compelling return of proceedings by 
justice, §16-19-1102. 
Dismissal or failure to prosecute 

appeal, §16-19-1106. 
Failure to prosecute appeal, 

§16-19-1106. 
Interest. 
Judgment for surety for amount 
paid, §16-19-1108. 
Judgment on appeal and proceedings 

thereon, §16-19-1107. 
Motion by surety for judgment, 
§16-19-1108. 
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—Cont'd 
Appeals — Cont'd 
Return. 

Amendment of return, §16-19-1103. 
Rule and attachment. 
Amendment of return, §16-19-1103. 
Circuit court compelling return of 
proceedings by justice, 
§16-19-1102. 
Compelling justice to allow appeal, 
§16-19-1101. 
Same cause tried. 
No new setoff to be pleaded, 
§16-19-1105. 
Setoffs. 
Same cause tried. 
No new setoff to be pleaded, 
§16-19-1105. 
Trial de novo, §16-19-1105. 
Appearances. 
Judgment by default on defendant's 

nonappearance, §16-19-703. 
Judgment on proof on defendant's 

nonappearance, §16-19-702. 
Written instrument sufficient proof on 
plaintiff's nonappearance, 
§16-19-703. 
Attachment. 
Levy on land by constable when no 
personalty, §16-19-103. 
Procedure, §16-19-103. 
Return, §16-19-103. 
Transfer to circuit court, §16-19-103. 
Rules of procedure governing, 
§16-19-102. 
Attorneys at law. 
Stay of execution. 
Not allowed against attorney, 
§16-19-902. 
Bail and recognizance. 
Stay of execution. 
Interest on bail entitled to 
judgment, §16-19-909. 
Bonds, surety. 
Appeals. 

Judgment for surety for amount 

paid, §16-19-1108. 
Motion by surety for judgment, 

§16-19-1108. 
Securing or correcting bond after 
allowance of appeal, 
§16-19-1104. 
No dismissal for want of bond, 
§16-19-1104. 
Stay of execution. 
Form of bond, §16-19-903. 



JUSTICE OF THE PEACE COURTS 

—Cont'd 
Bonds, surety — Cont'd 
Stay of execution — Cont'd 
Issuance of execution for bond 

insufficient, §16-19-908. 
Period of stay, §16-19-903. 
Circuit courts. 
Appeals in circuit court. 
Application of rules for examination 

of adversary, §16-19-609. 
Compelling return of proceedings by 
justice, §16-19-1102. 
Attachment. 
Levy on land by constable when no 
personalty. 
Transfer to circuit court, 
§16-19-103. 
Executions. 
Filing certified copy of judgment on 
circuit court docket, 
§16-19-1011. 
Judgment filed in circuit court lien 

on realty, §16-19-1011. 
Sued out of circuit court, 
§16-19-1011. 
Collecting officer. 
Stay of execution. 
Not allowed against collecting 
officer, §16-19-902. 
Confession of judgment. 
Applicable rules and proceedings, 

§16-19-706. 
Compromises, §16-19-706. 
Conflicts of interest. 
Townships having municipal court. 
Granting of proper privileges, 
§16-19-412. 
Constables. 
Executions. 
Purchase by constable or officer void, 

§16-19-1008. 
Receipt of moneys in payment of 

judgments, §16-19-1010. 
Recovery of money from constable 
and securities, §16-19-1010. 
Joinder of parties in different 
townships. 
Service of process by constable, 
§16-19-403. 
Levy on land by constable when no 

personalty, §16-19-103. 
Presentment of offender to justice of 
peace, §16-19-301. 
Contempt. 
Acts constituting punishable contempt, 

§16-19-101. 
Commitment warrant, §16-19-101. 
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—Cont'd 
Contempt — Cont'd 
Conviction for contempt. 

Record of conviction, §16-19-101. 
Hearing. 

Right to hearing, §16-19-101. 
Nonpayment of fine. 
Punishments for contempt, 
§16-19-101. 
Punishments for contempt, §16-19-101. 
Acts constituting punishable 
contempt, §16-19-101. 
Record of conviction, §16-19-101. 
Right to hearing, §16-19-101. 

Issuance of warrant, §16-19-101. 
Warrant of commitment, §16-19-101. 
Costs. 
Restoration of lost docket entries and 

papers, §16-19-104. 
Setting off costs, §16-19-801. 
Townships having municipal court. 
Filing reports of fees and costs, 
§16-19-411. 
County clerks. 
Completion of unfinished business. 
Docket filed with county clerk, 
§16-19-204. 
County courts. 
Record books to be furnished, 
§16-19-203. 
Penalty for failure to comply, 
§16-19-203. 
Death. 
Delivery of papers to successor of 
deceased justice. 
Duty of executor or administrator to 
deliver, §16-19-204. 
Default judgments. 
Nonappearance by defendant, 

§16-19-703. 
Want of prosecution. 
Setting aside judgment by default, 
§16-19-705. 
Disqualification of justices, 
§16-19-206. 
Venue where no justice in township or 
all disqualified, §16-19-404. 
Dockets. 
Contents, §16-19-202. 
Open to inspection, §16-19-202. 
Restoration of lost docket entries and 
papers. 
Costs, §16-19-104. 
Hearing, §16-19-104. 
Issuance of execution and other 
processes, §16-19-104. 



JUSTICE OF THE PEACE COURTS 

—Cont'd 
Dockets — Cont'd 
Restoration of lost docket entries and 
papers — Cont'd 
Petition for restoration of lost 
entries or papers, §16-19-104. 
Contents, §16-19-104. 
Procedure, §16-19-104. 
Trial. 
Jury trial. 
Verdict. 
Entry on docket, §16-19-611. 
Evidence. 
Trial. 
Jury trial. 

Hearing evidence in a body, 
§16-19-607. 
Executions. 
Balance struck between judgments, 

§16-19-801. 
Circuit courts. 
Execution sued out of circuit court, 

§16-19-1011. 
Filing certified copy of judgment on 
circuit court docket, 
§16-19-1011. 
Judgment filed in circuit court lien 
on realty, §16-19-1011. 
Constables. 
Purchase by constable or officer void, 

§16-19-1008. 
Receipt of moneys in payment of 

judgments, §16-19-1010. 
Recovery of money from constables 
and securities, §16-19-1010. 
Goods and chattels. 
Mode of sale of goods and chattels 

levied upon, §16-19-1008. 
Notice of sale of goods and chattels 

levied upon, §16-19-1008. 
Purchase by constable or officer void, 

§16-19-1008. 
Return of execution after sale of 
goods and chattels levied upon, 
§16-19-1009. 
Issuance. 
Generally, §16-19-1001. 
Other than regular justice issuing, 

§16-19-1003. 
Personal property, §16-19-1004. 
Real property. 

Exemption, §16-19-1004. 
Time of issuance, §16-19-1002. 
Judgments. 
Issuance of execution upon 
judgment, §16-19-1001. 
Levy outside of township, §16-19-1005. 
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—Cont'd 
Executions — Cont'd 
Lien on realty. 

Judgment filed in circuit court lien 
on realty, §16-19-1011. 
Limitation on time for issuance of 

execution, §16-19-1002. 
Moneys in payment of judgments. 
Constable to receive moneys, 

§16-19-1010. 
Payment to justice void, 
§16-19-1010. 
Notice. 

Sale of goods and chattels levied 
upon, §16-19-1008. 
Officer to strike balance between 

executions and collect, §16-19-801. 
Payment to justice void, §16-19-1010. 
Personal property. 
Issuance against goods and chattels, 
§16-19-1004. 
Real property. 
Exemptions, §16-19-1004. 
Judgment filed in circuit court lien 
on realty, §16-19-1011. 
Remedies. 
Claimant of property levied upon, 
§16-19-1007. 
Renewal of execution upon return 
unsatisfied, §16-19-1006. 
Showing part satisfaction, 

§16-19-1006. 
Twelve month effectiveness of 
renewal, §16-19-1006. 
Restoration of lost docket entries and 
papers. 
Issuance of execution and other 
processes, §16-19-104. 
Sale of goods and chattels levied upon. 
Mode of sale, §16-19-1008. 
Notice of sale, §16-19-1008. 
Return of execution, §16-19-1009. 
Securities. 
Recovery of money from constable 
and securities, §16-19-1010. 
Special justices. 
Issuance of execution by other than 
regular justice, §16-19-1003. 
Stay of execution. See within this 
heading, "Stay of execution." 
Time limit on issuance, §16-19-1002. 
Unsatisfactory return. 

Renewal of execution upon return 
unsatisfied, §16-19-1006. 
Showing part satisfaction, 
§16-19-1006. 



JUSTICE OF THE PEACE COURTS 

—Cont'd 
Executions — Cont'd 
Unsatisfactory return — Cont'd 
Renewal of execution upon return 
unsatisfied —Cont'd 
Twelve month effectiveness of 
renewal, §16-19-1006. 
Executors and administrators. 
Successor of deceased justice. 
Duty of executor or administrator to 
deliver papers to successor, 
§16-19-204. 
Penalty for failing to deliver, 

§16-19-204. 
Receipt on delivery, §16-19-204. 
Fees. 
Townships having municipal court. 
Filing reports of fees and costs, 
§16-19-411. 
Trial. 

Witness and juror attendance and 
mileage fees, §16-19-610. 
Fines. 
Townships having municipal court. 
Failure to report or pay over fines, 
§16-19-412. 
Fraud. 
Stay of execution. 
Immediate issuance of execution to 
prevent fraud, §16-19-907. 
Garnishment. 
Rules of procedure governing, 
§16-19-102. 
Goods and chattels. 
Execution issued against goods and 
chattels. 
Mode of sale of goods and chattels 

levied upon, §16-19-1008. 
Notice of sale of goods and chattels 

levied upon, §16-19-1008. 
Purchase by constable or officer void, 
§16-19-1008. 
Governor. 
Resignations of justices of the peace, 
§16-19-208. 
Hearings. 
Contempt. 

Right to hearing, §16-19-101. 
Restoration of lost docket entries and 
papers, §16-19-104. 
Interest. 
Appeals. 
Judgment for surety for amount 
paid, §16-19-1108. 
Stay of execution. 
Bail entitled to judgment, 
§16-19-909. 
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—Cont'd 
Interrogatories. 

Examination of adversary under oath. 
Written interrogatories, §16-19-609. 
Refusal to be examined or answer 
interrogatories, §16-19-609. 
Joinder. 

Defendants in different townships, 
§16-19-403. 
Service of process by constable, 
§16-19-403. 
Judges. 

Disqualification of judges, §16-19-206. 
Recusal, §16-19-206. 
Judgments. 
Balance struck between judgments. 
Execution issued on balance, 
§16-19-801. 
Compromises. 

Confession of judgment, §16-19-706. 
Confession of judgment, §16-19-706. 
Applicable rules and proceedings, 
§16-19-706. 
Remittitur of excess judgment over 
authorized amount, §16-19-802. 
Setoffs. 
Generally. See within this heading, 
"Setoffs." 
Stay of execution. See within this 
heading, "Stay of execution." 
Jurisdiction. 

Scope of jurisdiction of justice in 

township having municipal court, 
§16-19-401. 
Jury. 

Trial by jury. See within this heading, 
"Trial." 
Lost docket entries and papers. 
Restoration of lost entries and papers. 
Contents of petition, §16-19-104. 
Costs, §16-19-104. 
Hearing, §16-19-104. 
Issuance of execution and other 

processes, §16-19-104. 
Procedure, §16-19-104. 
Municipal courts. 

Townships having municipal court. 
Additional compensation of justices 

of the peace, §16-19-410. 
Fees and costs. 
Filing reports of fees and costs, 
§16-19-411. 
Prohibited acts of judges or justices, 
§16-19-412. 
Venue. 

Change of venue from justice of the 
peace court to municipal court, 
§16-19-409. 



JUSTICE OF THE PEACE COURTS 

—Cont'd 
Mutual judgments. 

Set off against each other, §16-19-801. 
Striking balance on mutual judgments, 
§16-19-801. 
New trial. 
Granted on motion, §16-19-613. 
Exception as to jury trial, 
§16-19-613. 
Oaths. 
Trial. 
Examination of adversary under 
oath, §16-19-609. 
Trial by jury, §16-19-606. 
Witnesses at trial, §16-19-608. 
Penalties. 

Books and papers turned over to 
successor. 
Failure to comply, §16-19-203. 
Delivery of papers to successor of 
deceased justice. 
Duty of executor or administrator to 
deliver, §16-19-204. 
Record books to be furnished. 

Failure to comply, §16-19-203. 
Refusal to act, §16-19-201. 
Removal from precinct. 
Continuing to act, §16-19-207. 
Peremptory challenges. 
Trial by jury, §16-19-605. 
Prior service as juror ground for 
challenge, §16-19-605. 
Personal property. 
Executions. 
Issuance against goods and chattels, 
§16-19-1004. 
Stay of execution. 
Stayed judgment lien on personal 
property, §16-19-905. 
Police courts. 
Police judge. 
Serving as police judge, §16-18-101. 
Powers. 
Successors in office, §16-19-204. 
Actions already commenced, 
§16-19-204. 
Prosecuting attorneys. 
Criminal proceedings. 
Notifying prosecutor of pendency of 
proceedings, §16-21-105. 
Real property. 
Executions. 
Exemption of real property from 

execution, §16-19-1004. 
Judgment filed in circuit court lien 
on realty, §16-19-1011. 
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—Cont'd 
Record books. 

Furnishing of record books, 
§16-19-203. 
Penalty for failure to comply, 
§16-19-203. 
Successor in office. 
Books and papers turned over to 
successor, §16-19-203. 
Penalty for failure to comply, 
§16-19-203. 
Recusal of judges, §16-19-206. 
Refusal to act. 

Penalty, §16-19-201. 
Remedies. 
Executions. 
Claimant of property levied upon, 
§16-19-1007. 
Remittitur. 
Judgments. 
Excess judgment over authorized 
amount, §16-19-802. 
Removal from office. 
Continuing to act. 

Penalty for continuing, §16-19-207. 
Vacancy in office, §16-19-207. 
Replevin. 
Rules of procedure governing, 
§16-19-102. 
Reports. 
Townships having municipal court. 
Filing reports of fees and costs, 
§16-19-411. 
Resignation, §16-19-208. 
Restoration of lost docket entries 
and papers. 
Costs, §16-19-104. 
Hearing, §16-19-104. 
Issuance of execution and other 

processes, §16-19-104. 
Petition for restoration of lost entries 
or papers, §16-19-104. 
Contents, §16-19-104. 
Procedure, §16-19-104. 
Seals and sealed instruments. 
Facts to be stated on seal, §16-19-205. 
Use of seal, §16-19-205. 
Service of process. 
Constables serving. 
Fees, §16-19-503. 
Joinder of defendants in different 
townships. 
Constable to serve process, 
§16-19-403. 
Manner of service, §16-19-506. 
Payment in advance for issuance of 
process, §16-19-502. 



JUSTICE OF THE PEACE COURTS 

—Cont'd 
Service of process — Cont'd 
Special agents. 
Appointment of special agents to 
execute process, §16-19-505. 
Townships having municipal court. 

Improper use of process, §16-19-412. 
Vacancy in constable's office. 

Service by constable of adjoining 
township, §16-19-504. 
Setoffs. 
Appeals. 

Same cause tried. 
No new setoff to be pleaded, 
§16-19-1105. 
Costs to be setoff, §16-19-801. 
Mutual judgments setoff against each 

other, §16-19-801. 
Nonappearance by defendant. 
Written instrument on setoff, 
§16-19-704. 
Transcript of judgment secured for use 
as setoff, §16-19-801. 
Entry of giving transcript, 
§16-19-801. 
Stay of proceedings, §16-19-801. 
Transcript of judgment setoff filed, 
§16-19-801. 
Return of transcript when setoff 
refused, §16-19-801. 
Special justices. 
Executions. 
Issuance of execution by other than 
regular justice, §16-19-1003. 
Stay of execution. 
Agent. 
Stay not allowed against agent, 
§16-19-902. 
Agreed time for stay, §16-19-904. 
Attorney. 
Stay not allowed against attorney, 
§16-19-902. 
Bail entitled to judgment, §16-19-909. 
Bond, §16-19-903. 
Form of bond, §16-19-903. 

Filing, §16-19-903. 
Issuance of execution where bond 

insufficient, §16-19-908. 
Period of stay, §16-19-903. 
Collecting officer. 
Stay not allowed against collecting 
officer, §16-19-902. 
Failure to satisfy judgment, 

§16-19-909. 
Form of stay, §16-19-901. 
Fraud. 
Immediate issuance of execution to 
prevent fraud, §16-19-907. 
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—Cont'd 
Stay of execution — Cont'd 
Interest. 
Bail entitled to judgment, 
§16-19-909. 
Levy against principal and security, 

§16-19-909. 
Manner of stay, §16-19-901. 
Motion for judgment. 
Time within which motion to be 
made, §16-19-909. 
Period of stay. 
Agreed time, §16-19-904. 
Bond required, §16-19-903. 
Personal property. 
Stayed judgment lien on personal 
property, §16-19-905. 
Revocation of execution, §16-19-906. 
Time within which motion for 

judgment to be made, §16-19-909. 
Stays. 

Stay of execution. See within this 
heading, "Stay of execution." 
Transcript of judgment secured for use 
as setoff. 
Entry of giving transcript, 
§16-19-801. 
Subpoenas. 
Authority to issue subpoenas, 
§16-19-501. 
Successors in office. 
Actions already commenced. 

Power over actions, §16-19-204. 
Books and papers turned over to 
successor, §16-19-203. 
Penalty for failure to comply, 

§16-19-203. 
Receipt, §16-19-203. 
Completion of unfinished business, 
§16-19-204. 
Docket filed with county clerk, 
§16-19-204. 
Delivery of dockets and papers. 
Power of justice to whom delivered 
when vacancy not filled, 
§16-19-204. 
Executors and administrators. 
Duty to deliver papers to successor 
of deceased justice, §16-19-204. * 
Penalty for failing to deliver, 

§16-19-204. 
Receipt on delivery, §16-19-204. 
Powers of successor, §16-19-204. 
Summons and process. 
Dismissal for want of prosecution, 
§16-19-701. 



JUSTICE OF THE PEACE COURTS 

—Cont'd 
Townships. 

Additional compensation of justices of 
the peace in townships having 
municipal court, §16-19-410. 
Executions. 
Levy outside townships, 
§16-19-1005. 
Fees and costs. 
Filing reports of fees and costs in 
townships with municipal court, 
§16-19-410. 
Jurisdiction in townships having 
municipal courts, §16-19-401. 
Prohibited acts of justices or judges in 
townships having municipal court, 
§16-19-412. 
Trial. 
Adjournment, §16-19-602. 
Appeals in circuit court. 
Application of rules for examination 
of adversary, §16-19-609. 
Change of venue, §16-19-406. 
Fixing trial date on transfer, 
§16-19-407. 
Continuances, §16-19-603. 
Witness of adverse party. 
Testimony of adverse party's 
witnesses, §16-19-603. 
Hearing by justice or jury, §16-19-601. 
Number of jurors, §16-19-604. 
Qualifications and number of jurors, 
§16-19-604. 
Interrogatories. 
Examination of adversary under 
oath. 
Written interrogatories, 
§16-19-609. 
Refusal to be examined or answer 
interrogatories, §16-19-609. 
Jury trial. 
Evidence. 
Jury to hear evidence in a body, 
§16-19-607. 
Failure of jury to agree, §16-19-612. 

Retrial, §16-19-612. 
Fees. 
Attendance and mileage fees for 
juror, §16-19-610. 
Oath of jury, §16-19-606. 
Peremptory challenges, §16-19-605. 
Prior service as juror ground for 

challenge, §16-19-605. 
Qualifications and number of jurors, 

§16-19-604. 
Verdict. 
Entry on docket, §16-19-611. 
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—Cont'd 
Trial —Cont'd 
Jury trial — Cont'd 

Witness and juror attendance and 
mileage fees, §16-19-610. 
New trial. 
Granted on motion, §16-19-613. 
Exception as to jury trial, 
§16-19-613. 
Oaths. 
Examination of adversary under 
oath, §16-19-609. 
Written interrogatories, 
§16-19-609. 
Jury, §16-19-606. 
Witnesses, §16-19-608. 
Objections. 
Competency of witness, §16-19-608. 
Relevancy of testimony, §16-19-608. 
Peremptory challenges, §16-19-605. 
Prior service as juror ground for 
challenge, §16-19-605. 
Refusal to be examined or answer 

interrogatories, §16-19-609. 
Retrial. 

Failure of jury to agree, §16-19-612. 
Witnesses. 

Oath of witnesses, §16-19-608. 
Objection as to competency of 
witness or relevancy of 
testimony, §16-19-608. 
Vacancies in office. 

Removal from precinct, §16-19-207. 
Penalty for continuing to act, 
§16-19-207. 
Venue. 
Cause certified to justice of adjoining 

township, §16-19-406. 
Change of venue. 
Affidavit, §16-19-406. 
Contents of affidavit, §16-19-406. 
Fixing trial date on transfer, 

§16-19-407. 
From township, §16-19-407. 
Affidavit, §16-19-407. 
Transmission of papers, 
§16-19-407. 
Limited to two changes of venue, 

§16-19-406. 
Transmission of papers, §16-19-406. 
Trial, §16-19-406. 
Fixing trial date on transfer, 
§16-19-407. 
From justice court to municipal court, 

§16-19-409. 
Generally, §16-19-402. 
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—Cont'd 
Venue — Cont'd 
Improper venue of action, §16-19-408. 
Bail and person of defendant to be 

transferred, §16-19-408. 
Person of defendant to be 

transferred, §16-19-408. 
Transfer of papers, bail and person 
of defendant, §16-19-408. 
Where defendants reside, §16-19-402. 
Where defendants residing in different 

counties, §16-19-405. 
Where no justice in township or all 
disqualified, §16-19-404. 
Verdicts. 
Docket. 
Entry on docket, §16-19-611. 
Want of prosecution. 
Dismissal for want of prosecution, 

§16-19-701. 
Setting aside judgment by default or 
dismissal for want of prosecution, 
§16-19-705. 
Warrants. 
Contempt. 
Commitment warrant, §16-19-101. 
Right to hearing. 

Issuance of warrant, §16-19-101. 
Witnesses. 
Fees, §16-19-610. 



LABOR. 
Grand jury. 

Penalty for employees' service 

prohibited, §16-31-106. 
Jury. 
Penalty for employees' service 

prohibited, §16-31-106. 

LAND OFFICES. 
Copies. 

Certified copies of land entries. 
Admissibility as evidence, 
§16-46-209. 
Evidence. 

Certified copies of land entries. 
Admissibility as evidence, 
§16-46-209. 

LANDS OF THE STATE. 
Evidence. 

Copies of record relating to disposition 
of lands. 
Admissibility of evidence, 
§16-46-210. 
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LAW ENFORCEMENT OFFICERS. 
Constables. 

See CONSTABLES. 

LAW LIBRARIES. 
Bar association. 

County law libraries. 
Conditions precedent to levy and 
collection of costs. 
Resolution of bar association, 
§16-23-104. 
County law libraries. 
Authorized, §16-23-101. 
Bar association. 
Conditions precedent to levy and 
collection of costs. 
Resolution of bar association, 
§16-23-104. 
Board. 
Appointment of members, 

§16-23-102. 
Authority of board, §16-23-102. 
Composition, §16-23-102. 
Duties, §16-23-102. 
Establishment of law library board, 

§16-23-102. 
Qualifications, §16-23-102. 
Terms of members, §16-23-102. 
Collection of costs. 
Conditions precedent to collection, 
§16-23-104. 
Implementing order, §16-23-104. 
Resolution of bar association, 
§16-23-104. 
Conditions precedent to levy and 
collection of costs, §16-23-104. 
Implementing order, §16-23-104. 
Resolution of bar association, 
§16-23-104. 
Funds. 
County law library book fund, 
§16-23-105. 
Levy of costs. 
Conditions precedent to levy, 
§16-23-104. 
Implementing order, §16-23-104. 
Resolution of bar association, 
§16-23-104. 
Property of county, §16-21-111. 
Funds. 
County law library book fund, 
§16-23-105. 
Prosecuting attorneys. 
Maintenance, §16-21-111. 
Property of county, §16-21-111. 
Purchase by prosecuting attorney, 
§16-21-111. 

LAWYER REFERRAL SERVICES, 

§16-22-101. 



LAWYERS. 
Attorneys generally. 

See ATTORNEYS AT LAW. 

LIABILITY. 
Attorneys at law. 

Privity of contract. 

Requirement to assess liability, 

§16-22-310. 
When not required to impose 
liability, §16-22-310. 

LIBRARIES. 
Law libraries. 

See LAW LIBRARIES. 

LICENSES. 
Attorneys at law. 

See ATTORNEYS AT LAW. 

LIENS. 
Attorneys at law. 

Compensation governed by contract. 
Compromise or settlement without 
attorney's consent. 
Effect, §16-22-303. 
Creation of lien, §16-22-304. 

LIMITATION OF ACTIONS. 
Conversion. 

Criminal conversion. 
One year limitation, §16-45-104. 

LORD MANSFIELD'S RULE. 
Abrogation, §16-43-901. 

M 

MAINTENANCE. 
Child support. 
See CHILD SUPPORT. 

MALPRACTICE. 
Attorneys at law. 

Privity of contract. 
When not required to impose 

liability, §16-22-310. 
When required to impose liability, 
§16-22-310. 

MARRIAGE. 
Acknowledgments. 

Acknowledgments of married persons, 

§16-47-102. 
Uniform acknowledgment act, 

§16-47-206. 

MAYOR'S COURTS. 
Fees. 

Schedule authorized, §16-18-112. 

MEDICAL RECORDS. 
Access, §16-46-106. 
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MEDICAL RECORDS —Cont'd 
Costs. 

Patient's access to medical records. 
Photocopies, §16-46-106. 
Discovery. 
Patient's access to medical records 
generally, §16-46-106. 
Evidence. 

Access to medical records, §16-46-106. 
Hospital records. 

General provisions, §§16-46-301 to 
16-46-308. 
See HOSPITALS. 
Patient's access to medical records, 
§16-46-106. 

MILITARY AFFAIRS. 
Acknowledgments. 

Personnel of armed forces, §16-47-213. 
Uniform acknowledgment act, 
§16-47-213. 
Validation of acknowledgments of 
personnel of armed forces, 
§16-47-109. 

MINORS. 
Child support. 

See CHILD SUPPORT. 
Criminal law and procedure. 

Victims in sexual offense prosecutions. 
Presence of parent or custodian 
authorized at all proceedings 
involving sexual offense victims, 
§16-42-102. 
Videotaped depositions of minor 
victims, §16-44-203. 
Definitions. 
Videotaped depositions of minor 
victims. 
Sexual offense prosecutions, 
§16-44-203. 
Depositions. 
Victims in sexual offense prosecution. 
Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 
Videotaped depositions of minor 
victims, §16-44-203. 
Sexual offenses. 
Victims. 

Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 
Videotaped depositions of minor 
victims. 
Definition, §16-44-203. 
Procedure, §16-44-203. 



MINORS —Cont'd 
Sexual offenses — Cont'd 
Videotaped depositions of minor 
victims — Cont'd 
Protective orders, §16-44-203. 
Use, §16-44-203. 
Violation of minors. 
See SEXUAL OFFENSES. 

MISDEMEANORS. 
Advertising. 

Attorneys, §16-22-213. 
Associations. 
Law practice or solicitation, 
§16-22-211. 
Attorneys. 
Advertising, §16-22-213. 
Prosecuting attorneys. 

Neglect of duty, §16-21-116. 
Unauthorized practice of law. 
Disbarment in another state, 
§16-22-212. 
Constables. 

Neglect of duty, §16-19-301. 
Contempt. 
Circuit court powers, §16-43-602. 
Justices of the peace. 
Powers, §16-19-101. 
Witnesses, securing attendance, 
§16-43-206. 
Corporations. 
Law practice or solicitation, 
§16-22-211. 
Jury duty. 
Employees' penalty for service, 
§16-31-106. 
Justice of the peace courts. 
Improper use of process, §16-19-412. 
Records, maintenance and turning 

over, §16-19-203. 
Refusal to act by justices, §16-19-201. 
Subpoenas. 

Failure to serve or appear, §16-43-212. 
Unauthorized practice of law. 
Corporations or associations, 

§16-22-211. 
Disbarment in another state, 
§16-22-212. 
Witnesses. 
Securing attendance, §16-43-206. 

MISREPRESENTATION. 
Attorneys at law. 

Liability. 
Privity of contract. 
No privity required where liability 
flows from intentional 
misrepresentation, 
§16-22-310. 
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MISSING PERSONS. 
Death. 

Five years absence. 
Presumption of death, §16-40-105. 

MORTGAGES AND DEEDS OF 

TRUST. 
Acknowledgments. 

Attestation of acknowledgments, 

§16-47-104. 
Certificates of acknowledgments, 

§16-47-105. 
Corporate acknowledgments, 

§16-47-107. 
Forms of acknowledgments, 

§16-47-102. 
Identity of grantor or witness. 

Proof, §16-47-106. 
Manner of making acknowledgment, 

§16-47-106. 
Officers authorized to take proof or 

acknowledgment, §16-47-103. 
Proof of deed or instrument, 

§16-47-106. 
Recording deed or written instrument 

affecting real property, 

§16-47-110. 
Recording real estate conveyances. 
Proof or acknowledgment as 
prerequisite, §16-47-101. 
Validation of instruments affecting 

title to property, §16-47-108. 

MOTIONS. 
Sexual offenses. 

Evidence of victim's prior sexual 
conduct, §16-42-101. 

MOTOR VEHICLES. 
Grand jury. 

Exemption from overtime parking 

penalties, §16-31-105. 
Immunity restricted to overtime 

parking offenses, §16-31-105. 
Jury. 

Exemption from overtime parking 

penalties, §16-31-105. 
Immunity restricted to overtime 

parking offenses, §16-31-105. 

MUNICIPAL CORPORATIONS. 
Cities of the first class. 

Police courts. 
Establishment of police court in lieu 
of municipal court, §16-18-111. 
Police judges. 
Elections, §16-18-109. 
Terms of office, §16-18-109. 
City attorneys. 
Misdemeanors. 
Prosecution of misdemeanors by city 
attorneys, §16-21-115. 



MUNICIPAL CORPORATIONS 

—Cont'd 
Evidence. 

Public records as evidence. 

Official documents of cities and 
towns, §16-46-203. 

MUNICIPAL COURTS. 
Justice of the peace courts. 

Townships having municipal court. 
Additional compensation of justices 

of the peace, §16-19-410. 
Fees and costs. 
Filing reports of fees and costs, 
§16-19-411. 
Prohibited acts of judges or justices, 
§16-19-412. 
Venue. 

Change of venue from justice of the 
peace court to municipal court, 
§16-19-409. 
Police courts. 
First class cities. 
Establishment of police court in lieu 
of municipal court, §16-18-111. 
Venue. 

Change of venue. 
From justice of the peace to 

municipal court, §16-19-409. 



N 



NEGLIGENCE. 
Attorneys at law. 

Dismissal of suit. 
Negligence of attorney resulting in 
dismissal, §16-22-306. 
Liability for costs and damages, 
§16-22-306. 

NEGOTIABLE INSTRUMENTS. 
Attorneys at law. 

Actions on negotiable instruments. 
Attorney's fees may be allowed 
prevailing party, §16-22-308. 

NEW TRIAL. 
Justices of the peace. 

Granted on motion, §16-19-613. 
Exception as to jury trial, 
§16-19-613. 

NOTARIES PUBLIC. 
Acknowledgments. 

Real estate conveyances. 
Officers authorized to take proof or 
acknowledgment, §16-47-103. 
Evidence. 
Protest by notary public. 
Admissibility as evidence, 
§16-46-211. 
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NOTARIES PUBLIC —Cont'd 
Evidence — Cont'd 
Protest by notary public — Cont'd 
Forwarding notice of protest. 
Certificate of notary of forwarding 
notice, §16-46-211. 
Notice. 
Protest by notary public. 

Certificate of notary of forwarding 
notice of protest, §16-46-211. 
Protest. 
Evidence. 
Admissibility of notary's protest as 

evidence, §16-46-211. 
Forwarding notice of protest. 
Certificate of notary of forwarding 
notice, §16-46-211. 

NOTES. 
Attorneys at law. 

Actions on promissory notes. 
Attorney's fees may be allowed 
prevailing party, §16-22-308. 
Constables. 
Defaults of constables. 

Responsibility of constable for bill or 
note after giving receipt and 
upon suit, §16-19-304. 

NOTICE. 
Circuit courts. 

Grand jury. 

Submission of charge to grand jury, 
§16-20-310. 
Crime victims and witnesses, 

§16-21-106. 
Notaries public. 
Protest by notary public. 
Certificate of notary of forwarding 
notice of protest, §16-46-211. 



OATHS —Cont'd 
Justices of the peace — Cont'd 
Trial —Cont'd 

Trial by jury, §16-19-606. 
Witnesses at trial, §16-19-608. 
Prosecuting attorneys. 
Appointment of prosecuting attorney 

pro tempore, §16-21-112. 
Investigations by prosecuting 
attorneys, §16-43-212. 
Supreme court. 
Clerk of court. 
Administration of oaths, §16-20-205. 

OPEN ACCOUNTS. 
Attorneys' fees, §16-22-308. 

ORDERS. 

Lawyer referral services. 

Cease and desist orders, §16-22-101. 
Witnesses. 

Issuance of order to testify, 
§16-43-604. 
Refusal to testify after order issues, 
§16-43-602. 

ORDINANCES. 
Copies. 

Printed copies of ordinances. 
Admissibility as evidence, 
§16-46-203. 
County attorneys. 
Funding for office of county attorney, 

§16-21-114. 
Selection of county attorney by 

ordinance authorized, §16-21-114. 
Evidence. 
Printed copies of ordinances. 
Admissibility as evidence, 

§16-46-203. 
Certified manuscript copies, 
§16-46-203. 



OATHS. 
Attorneys at law. 

Admission to practice. 

Requirement of oath, §16-22-205. 
Clerks of court. 

Administration of oaths, §16-20-103. 
Jury. 
Juror's oath, §16-30-103. 
Jury commissioners, §16-32-102. 
Selection of jurors. 
Challenge for cause, §16-33-202. 
Justices of the peace. 
Trial. 
Examination of adversary under 
oath, §16-19-609. 



PARTIES. 
Grand jury. 

Selection of jurors*. 
Waiver of provisions by parties, 
§16-32-101. 
Jury. 

Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 
Waiver. 
Grand jury. 
Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 
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PARTIES —Cont'd 
Waiver —Cont'd 
Jury. 
Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 

PATERNITY. 
Biological mother. 

Competent witness, §16-43-901. 
Blood tests. 
Evidence. 
Admissible evidence, §16-43-901. 
Child support. 
Competent witnesses, §16-43-901. 
Enforcement of support. 

See CHILD SUPPORT. 
Presumption that husband of 

biological mother is father of child. 
Court unable to determine 
paternity, §16-43-901. 
Definitions. 

Putative father, §16-43-901. 
Evidence. 
Blood tests. 
Admissible evidence, §16-43-901. 
Lord Mansfield's rule. 

Abrogation, §16-43-901. 
Presumptions. 
Husband of biological mother is father 
of child. 
Court unable to determine 
paternity, §16-43-901. 
Rebuttal of presumption. 
Duties of court upon, §16-43-901. 
Putative father. 

Competent witness, §16-43-901. 
Denned, §16-43-901. 
Witnesses. 
Competent witnesses, §16-43-901. 

PEACE OFFICERS. 
Constables. 

See CONSTABLES. 

PENAL AND REFORMATORY 

INSTITUTIONS. 
Criminal law and procedure. 

Prisons and prisoners generally. 
See PRISONS AND PRISONERS. 
Witnesses. 
Prisoners generally. 

See PRISONS AND PRISONERS. 
Uniform rendition of prisoners as 
witnesses, §§16-43-301 to 
16-43-311. 
See CRIMINAL LAW AND 
PROCEDURE. 



PENALTIES. 
Attorneys at law. 

Disbarment in another state. 

Violation of provisions, §16-22-212. 
Unauthorized practice. 
Corporations or associations 

prohibited from practicing law, 
§16-22-211. 
Disbarred attorneys, §16-22-212. 
Circuit courts. 
Clerks of court. 
Failure to keep docket, list of causes 
or issue subpoenas, §16-20-303. 
Clerks of court. 
Account of penalties in favor of state 
or county, §16-20-106. 
Constables. 

Neglect of duty, §16-19-301. 
Grand jury. 
Enforcement of penalties 
notwithstanding act. 
Contempt proceedings, §16-31-105. 
Exemption from overtime parking 

penalties, §16-31-105. 
Immunity. 
Restricted to overtime parking 
offenses, §16-31-105. 
Jury. 
Commissioners. 
Failure to perform or attend, 
§16-32-102. 
Enforcement of penalties 
notwithstanding act. 
Contempt proceedings, §16-31-105. 
Exemption from overtime parking 

penalties, §16-31-105. 
Failure of juror to attend, §16-32-106. 
Immunity. 
Restricted to overtime parking 
offenses, §16-31-105. 
Justice of the peace courts. 
Books and papers turned over to 
successor. 
Failure to comply, §16-19-203. 
Delivery of papers to successor of 
deceased justice. 
Duty of executor or administrator to 
deliver, §16-19-204. 
Record books to be furnished. 

Failure to comply, §16-19-203. 
Refusal to act, §16-19-201. 
Removal from precinct. 
Continuing to act, §16-19-207. 
Witnesses. 
Refusal to testify. 
After order issues, §16-43-602. 
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PENITENTIARY. 
Witnesses. 

Prisoner from state penitentiary as 
witness, §16-43-214. 
Custody during trial, §16-43-214. 
Return to penitentiary, §16-43-214. 
Transportation of prisoner to court, 
§16-43-214. 
PER DIEM. 
Jury fees, §16-34-103. 
PEREMPTORY CHALLENGES. 
Criminal law and procedure. 

Jury, §16-33-305. 
Justices of the peace. 
Trial by jury, §16-19-605. 
Prior service as juror ground for 
challenge, §16-19-605. 
PERSONAL PROPERTY. 
Justice of the peace courts. 
Executions. 

Issuance against goods and chattels, 
§16-19-1004. 
Stay of execution. 
Stayed judgment lien on personal 
property, §16-19-905. 
PETITIONS. 
Attorneys at law. 

Admission to practice, §16-22-202. 
PHARMACISTS AND PHARMACIES. 
Evidence. 
Bills. 

Identification of drug bills at trial, 
§16-46-107. 
PHOTOGRAPHY AND 
PHOTOSTATING. 
Evidence. 

Business and public records. 
Admissibility of photographic copies 
of records as evidence, 
§16-46-101. 
Recordation. 
Photographic recording authorized, 
§16-46-101. 
Records. 

Copies of business and public records. 
Admissibility as evidence, 
§16-46-101. 
PHYSICIANS AND SURGEONS. 
Evidence. 
Bills. 
Identification of doctor bills at trial, 
§16-46-107. 
PLEADINGS. 
Dilatory pleadings. 
Attorney's fees. 

Allowing fees where losing party 
advances no justifiable issues of 
law or fact, §16-22-309. 



PLEADINGS —Cont'd 
Evidence. 

Writing filed with pleading. 
Read as genuine unless denied, 
§16-46-102. 
Fax machines. 
Facsimile copies as pleading, 
§16-20-109. 
Frivolous pleadings. 
Attorney's fees. 
Allowing fees where losing party 
advances no justifiable issues of 
law or fact, §16-22-309. 

POLICE COURTS. 
Adjournments, §16-18-102. 
Always to be open, §16-18-102. 
Appeals. 

Manner of appeals, §16-18-107. 
Attorneys at law. 
Appointment of attorney to serve as 
judge, §16-18-112. 
Cities of the first class. 
Election and term of judges, 

§16-18-109. 
Establishment of police court in lieu of 
municipal court, §16-18-111. 
Clerks of court. 
Police judge to be own clerk, 
§16-18-103. 
Court of record, §16-18-108. 
Elections. 
First class cities. 

Judge to be elected, §16-18-109. 
Judges. 
Appointment of elector to serve as 
judge, §16-18-112. 
Fees. 
Schedule authorized, §16-18-112. 
Witnesses' fees, §16-18-105. 
Funds paid into city treasury, 

§16-18-104. 
Judges. 
Attorneys at law. 
Appointment of attorney to serve as 
judge, §16-18-112. 
Clerk. 
Police judge to be own clerk, 
§16-18-103. 
Compensation, §16-18-101. 
Disability, §16-18-101. 
Election and term in first class cities, 

§16-18-109. 
Elector. 
Appointment of elector to serve as 
judge, §16-18-112. 
Funds. 
Payment into city treasury, 
§16-18-104. 
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POLICE COURTS —Cont'd 
Judges — Cont'd 
Jurisdictional powers, §16-18-101. 
Justice of the peace serving, 

§16-18-101. 
Reports. 
Monthly report to council, 
§16-18-104. 
Term in first class cities, §16-18-109. 
Jurisdiction. 

Police judge, §16-18-101. 
Justices of the peace. 
Police judge. 
Serving as police judge, §16-18-101. 
Manner of bringing cases before 

court, §16-18-102. 
Municipal courts. 
First class cities. 
Establishment of police court in lieu 
of municipal court, §16-18-111. 
Police judges. See within this heading, 

"Judges." 
Reports. 

Monthly report to council, §16-18-104. 
Rules of court. 
Adoption, §16-18-103. 
Posted in courtroom, §16-18-103. 
Seals and sealed instruments, 

§16-18-108. 
Witnesses. 
Attendance of witnesses, §16-18-102. 
Fees of witnesses, §16-18-105. 

PRACTICE OF LAW. 

See ATTORNEYS AT LAW. 

PRESUMPTIONS. 
Absentees. 

Five years absence. 
Death presumed, §16-40-105. 
Child support. 
Husband of biological mother is father 
of child. 
Court unable to determine 
paternity, §16-43-901. 
Legitimacy of child born of marriage. 
Rebuttal of presumption. 
Duties of court upon, §16-43-901. 
Death. 

Five years absence. 
Death presumed, §16-40-105. 
Decedents' estates. 
Five years absence. 
Death presumed, §16-40-105. 
Missing persons. 
Five years absence. 
Death presumed, §16-40-105. 



PRESUMPTIONS —Cont'd 
Paternity. 

Husband of biological mother is father 
of child. 
Court unable to determine 
paternity, §16-43-901. 
Legitimacy of child born of marriage. 
Rebuttal of presumption. 

Duties of court upon, §16-43-901. 
Witnesses. 
Accused as witness. 
No presumption created against 
accused for failure to testify, 
§16-43-501. 

PRISONS AND PRISONERS. 
Criminal law and procedure. 

Witnesses. 
Uniform rendition of prisoners as 
witnesses in criminal 
proceedings, §§16-43-301 to 
16-43-311. 
See CRIMINAL LAW AND 
PROCEDURE. 
Depositions. 
Attendance of prisoner as witness. 
Examination by deposition, 
§16-43-213. 
Witnesses. 
Attendance of prisoner as witness, 
§16-43-213. 
Examination by deposition, 
§16-43-213. 
State penitentiary prisoner as witness, 
§16-43-214. 
Custody during trial, §16-43-214. 
Return to penitentiary, §16-43-214. 
Transportation of prisoner to court, 
§16-43-214. 
Uniform rendition of prisoners as 

witnesses in criminal proceedings, 
§§16-43-301 to 16-43-311. 
See CRIMINAL LAW AND 
PROCEDURE. 

PRISON TERMS. 
Contempt, §16-19-101. 

Circuit court powers, §16-43-602. 

Justice of the peace court powers, 
§16-19-101. 

Witnesses, securing participation, 
§16-43-206. 
Jury wheels or boxes. 

Tampering, §16-32-104. 
Subpoenas. 

Failure to serve or appear, §16-43-212. 
Witnesses. 

Securing participation, §16-43-206. 
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PRIVILEGES. 
Rules of evidence. 

Adoption, §16-41-101. 
Witnesses. 

Immunity. 

See WITNESSES. 
While going to and from and attending 
court. 

Arrest privilege, §16-43-102. 

PROBATE COURTS. 
Bonds, surety. 

Copies of bonds given in probate 
matters. 
Admissibility as evidence, 
§16-46-206. 

PROCESS. 
General provisions. 

See SUMMONS AND PROCESS. 
Service. 
See SERVICE OF PROCESS. 

PROMISSORY NOTES. 
Attorneys' fees. 

Securing of fees when enforcing, 
§16-22-308. 

PROOF OF INSTRUMENTS. 
Acknowledgments generally, 

§§16-47-101 to 16-47-110. 
See ACKNOWLEDGMENTS. 

PROSECUTING ATTORNEYS. 
Appeals. 

Prosecution of appeals, §16-21-150. 
Appropriations. 

Salaries and expenses, §16-21-146. 
Twelfth judicial district. 
Quorum courts, §16-21-1704. 
Bad checks. 
Fees from persons issuing bad checks. 
Special fund, §16-21-120. 
Expenditures, §16-21-120. 
Reports, §16-21-120. 
Benton county. 
Reimbursement of prosecuting 

attorney for expenses of Benton 
county office, §16-21-2402. 
Boards and commissions. 

Prosecution coordination commission, 
§16-21-203. 
Budgets. 
Sixth judicial circuit. 

Proposed budget, §16-21-108. 
Carroll county. 

Reimbursement of prosecuting 

attorney for expenses of Carroll 
county office, §16-21-2403. 



PROSECUTING ATTORNEYS 

—Cont'd 
Checks. 

Bad checks. 
Fees from persons issuing bad 
checks, §16-21-120. 
Child support enforcement account. 
Designation of prosecuting attorneys 
as local governmental units for 
federal program. 
Establishment of child support 
enforcement account, 
§16-21-108. 
Civil procedure. 
Duties of prosecuting attorneys 

transferred to county attorneys, 
§16-21-114. 
Commencement of criminal actions. 

Duty, §16-21-103. 
Construction and interpretation. 
Prosecutor coordinators. 
Existing duties not affected by 
subchapter, §16-21-202. 
Costs. 
Assessment of costs against defendant, 

§16-21-108. 
Deposit of costs, §16-21-108. 
Exception, §16-21-108. 
Counties. 
Felony cases. 

Fees in cases paid to general 
revenue fund of county, 
§16-21-109. 
Payment of expenses by county 

according to larger classification, 
§16-21-119. 
County attorneys. 
Civil duties of prosecuting attorneys 
transferred to county attorneys, 
§16-21-114. 
Criminal law and procedure. 
Duty to commence and prosecute 
criminal actions, §16-21-103. 
Justice of peace to notify prosecutor of 
pendency of certain criminal 
proceedings, §16-21-105. 
Opinion on criminal law matters to be 
given to public officers, 
§16-21-102. 
Defendants. 
Costs. 
Assessment of costs against 
defendant, §16-21-108. 
Deputies. 
Appointment, §16-21-113. 
Authority to appoint, §16-21-145. 
Civil asset forfeiture actions, 
§16-21-148. 
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PROSECUTING ATTORNEYS 

—Cont'd 
Deputies — Cont'd 
Duties, §16-21-113. 
Fees, §16-21-113. 
Powers, §16-21-147. 
Salaries. 

Second judicial district, §16-21-701. 
Second judicial district. 
Fees earned and payable to deputy 
prosecuting attorneys in 
Crittenden county. 
Deposit and disposition, 
§16-21-702. 
Purpose of provisions, §16-21-703. 
Salaries, §16-21-701. 
Sixth judicial district. 
Perry county. 
Representation of Perry county, 
§16-21-1103. 
Salaries, §§16-21-1102, 16-21-1107. 
Special deputy prosecuting attorney, 

appointment, §16-21-149. 
Third judicial district. 

Salary for Randolph county deputy, 
§16-21-801. 
Twelfth judicial district, §16-21-1702. 
Powers, §16-21-1703. 
Deputy prosecuting attorneys. 
Additional employees, §16-21-156. 
Attendance and leave, §16-21-155. 
Expenses, §16-21-156. 
Part-time prosecuting attorneys, 

§16-21-158. 
Requirements, §16-21-153. 
Salary, §16-21-154. 
State employees, §16-21-157. 
Eighteenth judicial district. 
Expense allowance, §16-21-2301. 
Salaries. 
Expense allowance, §16-21-2301. 
Eighth judicial district. 
Contingent expense allowance, 
§16-21-1301. 
Elections. 
Eleventh judicial district, §16-21-1601. 
Ninth east district-chancery court 

district, §16-21-1401. 
Ninth west district-chancery court 

district, §16-21-1401. 
Seventeenth judicial district, 
§16-21-2201. 
Eleventh judicial district. 
Contingent expense allowance, 

§16-21-1602. 
Elections, §16-21-1601. 
Reimbursement of expenses, 
§16-21-1603. 



PROSECUTING ATTORNEYS 

—Cont'd 
Emergencies. 

Crisis center for emergency research 
for and assistance to prosecutors 
at trial. 
Duty of prosecutor coordinators to 
develop, §16-21-204. 
Employees, §16-21-1202. 
Authority to appoint, §16-21-145. 
Deputy prosecuting attorneys, 

§§16-21-156, 16-21-157. 
Twelfth judicial district, §16-21-1702. 
Expenses, §16-21-1202. 
Contingent expense allowance. See 
within this heading, "Salaries." 
Deputy prosecuting attorneys, 
§16-21-156. 
Expenses of office. 

Prosecuting attorney for second 
judicial district, §16-21-701. 
Prosecuting attorney for seventeenth 

judicial district, §16-21-2203. 
Prosecuting attorney of eighth judicial 

district, §16-21-1301. 
Prosecuting attorney of third judicial 
district, §16-21-801. 
Federal aid. 

Sixth judicial district. 
Powers as to federal fund, 
§16-21-1108. 
Federal forfeiture funds. 

Disposition, §16-21-147. 
Fees. 
Assessment and collection of 
prosecuting attorney's fees, 
§16-21-1503. 
Bad checks. 
Fees from persons issuing bad 
checks. 
Deposit in special fund, 

§16-21-120. 
Expenditures of fees, §16-21-120. 
Reports as to disposition of funds, 
§16-21-120. 
Deposit of fees, §16-21-108. 

Exception, §16-21-108. 
Deputies, §16-21-113. 
Felony cases. 
Investigations. 

Service of subpoena. 
Penalty for failure to serve, 
§16-43-212. 
Payment of fees to general revenue 
fund of county, §16-21-109. 
Fourteenth judicial district, 
§16-21-1902. 
Increase in amount, §16-21-1905. 
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PROSECUTING ATTORNEYS 

—Cont'd 
Fees —Cont'd 

Prosecutor coordinators. 
Prosecution coordination 
commission. 
Fee reports to commission, 
§16-21-205. 
Tenth judicial district. 
Assessment and collection of 
prosecuting attorney's fees, 
§16-21-1503. 
Felonies. 
Fees in felony cases. 

Payment to general revenue fund of 
county, §16-21-109. 
Investigations by prosecuting 
attorneys. 
Service of subpoena. 
Penalty for failure to serve, 
§16-43-212. 
Fifteenth judicial district. 
Assistants. 

Expenses, §16-21-2005. 
Salaries, §16-21-2004. 
Contingent expense allowance. 
Office space and telephone expenses, 
§16-21-2002. 
Drug law enforcement program grants. 

Administration, §16-21-2007. 
Employees. 

Additional employees, §16-21-2007. 
Fees. 
Collection, payment and settlement, 
§16-21-2003. 
Penalty for noncompliance, 
§16-21-2003. 
Intent of legislature, §16-21-2001. 
Legislative findings, §16-21-2001. 
Salaries. 
Assistants, §16-21-2004. 

Expenses, §16-21-2005. 
Contingent expense allowance, 

§16-21-2002. 
Employees. 

Additional employees, 
§16-21-2007. 
Payment of salaries and expenses, 
§16-21-2006. 
Fifth judicial district. 

Operating expenses, §16-21-1001. 
Fines. 
Deposit of fines, §16-21-108. 
Exception, §16-21-108. 
Forfeitures. 
Deposit of forfeitures, §16-21-108. 
Exception, §16-21-108. 



PROSECUTING ATTORNEYS 

—Cont'd 
Forfeitures — Cont'd 
Deputy prosecutor for civil asset 

forfeiture actions, §16-21-148. 
Federal forfeiture funds. 
Disposition, §16-21-147. 
Forms. 

Prosecutor coordinators. 
Duty to develop forms for criminal 
litigation, §16-21-204. 
Fourteenth district. 
Fees, §16-21-1902. 

Increase in amount, §16-21-1905. 
Findings and intent, §16-21-1901. 
Funds. 

Contingent expense fund, 
§16-21-1903. 
Increase in amount, §16-21-1905. 
Legislative findings and intent, 

§16-21-1901. 
Stenographers. 
Office stenographers, §16-21-1904. 
Fourth judicial district. 
Contingent expense allowance, 

§16-21-901. 
Office space, §16-21-901. 
Funds. 
Bad checks. 

Fees from persons issuing bad 
checks 
Special fund, §16-21-120. 
Prosecutor's victim/witness fund, 
§16-21-151. 
Grand jury. 
Summoning witnesses before grand 
jury, §16-21-104. 
Human services department. 
Legal services under title IV-D of the 
social security act of 1935. 
Child support enforcement account 

established, §16-21-108. 
Designation of prosecuting attorneys 
as local governmental units for 
federal program, §16-21-108. 
Indictments. 
Misdemeanor in office or neglect of 
duty, §16-21-116. 
Appointment and compensation of 
attorney to prosecute 
prosecuting attorney, 
§16-21-116. 
Auditor to draw warrant for 
compensation, §16-21-116. 
Information exchange. 
Prosecutor coordinators. 

Duty to develop, §16-21-204. 
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PROSECUTING ATTORNEYS 

—Cont'd 
Investigations. 

Oaths. 
Authority to administer oaths, 
§16-43-212. 
Subpoenas. 
Authority to issue subpoenas, 

§16-43-212. 
Service of subpoena, §16-43-212. 
Penalty for failure to serve, 
§16-43-212. 
Judicial districts. 
Deputies. 
Appointment for judicial districts, 
§16-21-113. 
Eighteenth-east district, §16-21-141. 
Eighteenth-west district, §16-21-142. 
Eighth district, §16-21-128. 
Eleventh district. 
Special deputy prosecuting attorney. 
Availability to provide services to 
other judicial districts where 
penal facilities are located, 
etc., §16-21-113. 
Eleventh-east district, §16-21-132. 
Eleventh-west district, §16-21-133. 
Fifteenth district, §16-21-137. 
Fifth district, §16-21-125. 
First district, §16-21-121. 
Fourteenth district, §16-21-136. 
Fourth. district, §16-21-124. 
Nineteenth district, §16-21-143. 
Ninth-east district, §16-21-129. 
Ninth-west judicial district, 

§16-21-130. 
Salaries. 
Generally. See within this heading, 
"Salaries." 
Second district, §16-21-122. 
Seventeenth district, §16-21-139. 
Sixteenth district, §16-21-138. 
Sixth district, §16-21-126. 
Tenth district, §16-21-131. 
Third district, §16-21-123. 
Thirteenth district, §16-21-135. 
Twelfth district, §16-21-134. 
Twentieth district, §16-21-144. 
Twenty-third district, §16-21-140. 
Justices of the peace. 
Criminal proceedings. 
Notifying prosecutor of pendency of 
proceedings, §16-21-105. 
Law libraries. 
Maintenance, §16-21-111. 
Property of county, §16-21-111. 
Purchase by prosecuting attorney, 
§16-21-111. 



PROSECUTING ATTORNEYS 

—Cont'd 
Misdemeanors. 

City attorneys. 
Prosecution of misdemeanors by city 
attorneys, §16-21-115. 
Indictment and punishment for 

misdemeanor in office, §16-21-116. 
Appointment and compensation of 
attorney to prosecute 
prosecuting attorney, 
§16-21-116. 
Auditor to draw warrant for 
compensation, §16-21-116. 
Prosecution of city misdemeanor cases, 
§16-21-150. 
Moneys received by prosecuting 
attorney. 
Report of and payment over of moneys 
received, §16-21-110. 
Failure to report, §16-21-110. 
Neglect of duty. 
Indictment and punishment for 
neglect, §16-21-116. 
Nineteenth judicial district. 
Contingent expense allowance, 

§16-21-2401. 
Salaries. 
Benton county office. 
Reimbursement of expenses of 
Benton county office, 
§16-21-2402. 
Carroll county. 
Reimbursement of expenses of 
Carroll county office, 
§16-21-2403. 
Contingent expense allowance, 
§16-21-2401. 
Ninth judicial district. 
Elections, §16-21-1401. 
Expense allowances, §16-21-1402. 
Oaths. 
Appointment of prosecuting attorney 

pro tern, §16-21-112. 
Investigations by prosecuting 
attorneys, §16-43-212. 
Powers. 

Twelfth judicial district, §16-21-1703. 
Practice of law during term 
prohibited. 
Division A districts, §16-21-118. 
Prosecution coordination 
commission. 
Chairman, §16-21-203. 
Creation, §16-21-203. 
Duties, §§16-21-203, 16-21-206. 
Generally, §16-21-203. 
Procedures, §16-21-203. 
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PROSECUTING ATTORNEYS 

—Cont'd 
Prosecutor coordinators. 

Creation of position, §16-21-204. 
Crisis center for emergency research 
and assistance to prosecutors at 
trial. 
Duty to develop, §16-21-204. 
Duties, §16-21-204. 
Forms. 

Duty to develop, §16-21-204. 
Information exchange. 

Duty to develop, §16-21-204. 
Not affecting existing duties of 

prosecuting attorneys, §16-21-202. 
Prosecution coordination commission. 
Chairman, §16-21-203. 
Creation, §16-21-203. 
Duties, §§16-21-203, 16-21-206. 
Fee reports to commission, 

§16-21-205. 
Generally, §16-21-203. 
Procedures, §16-21-203. 
Responsibilities, §16-21-204. 
Short title, §16-21-201. 
Title of subchapter, §16-21-201. 
Pro tempore. 
Appointment of prosecuting attorney 
pro tempore, §16-21-112. 
Public officers and employees. 
Opinion on criminal law matters to be 
given to public officers, 
§16-21-102. 
Reports. 
Account of moneys received by 

prosecuting attorney, §16-21-110. 
Failure to report, §16-21-110. 
Bad checks. 
Fees from persons issuing bad 
checks. 
Special fund. 
Reports as to fund, §16-21-120. 
Residence, §16-21-101. 
Salaries. 
Appropriations for, §16-21-146. 
Benton county office of nineteenth 
judicial district. 
Reimbursement of prosecuting 
attorney for expenses, 
§16-21-2402. 
Carroll county office of nineteenth 
judicial district. 
Reimbursement of prosecuting 
attorney for expenses, 
§16-21-2403. 
Classification of judicial circuits, 
§16-21-117. 
Divisions determined, §16-21-117. 



PROSECUTING ATTORNEYS 

—Cont'd 
Salaries — Cont'd 
Contingent expense allowance. 
Eighth judicial district, §16-21-1301. 
Eleventh judicial district, 
§16-21-1602. 
Eleventh east judicial district. 
Reimbursement of expenses, 
§16-21-1603. 
Fifteenth judicial district, 

§16-21-2002. 
First judicial district, §16-21-601. 
Fourteenth judicial district, 
§16-21-1903. 
Increase in amount, §16-21-1905. 
Fourth judicial district, §16-21-901. 
Nineteenth judicial district, 

§16-21-2401. 
Payments of counties, §16-21-119. 
Permitted, §16-21-119. 
Purposes, §16-21-119. 
Second judicial district, §16-21-701. 
Seventeenth judicial district, 
§16-21-2202. 
Expense allowance for 
seventeenth judicial 
district-east, §16-21-2203. 
Seventh judicial district, 

§16-21-1201. 
Sixteenth judicial district, 

§16-21-2101. 
Third judicial district, §16-21-801. 
Thirteenth judicial district, 

§16-21-1801. 
Twelfth judicial district, 
§16-21-1701. 
Counties. 

Payments of counties to contingent 
expense fund, §16-21-119. 
Deputy prosecuting attorneys. 

Second judicial district, §16-21-701. 
Division A circuits, §16-21-118. 
Determination, §16-21-117. 
Private practice forbidden, 
§16-21-118. 
Division B circuits. 

Determination, §16-21-117. 
Eighteenth judicial district. 

Expense allowance, §16-21-2301. 
Eighth judicial district. 
Contingent expense allowance, 
§16-21-1301. 
Eleventh judicial district. 
Contingent expense allowance, 

§16-21-1602. 
Eleventh east judicial district. 
Reimbursement of expenses, 
§16-21-1603. 
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PROSECUTING ATTORNEYS 

—Cont'd 
Salaries — Cont'd 
Expense allowance. 

Eighteenth judicial district, 
§16-21-2301. 
Fifteenth judicial district. 
Assistants, §16-21-2004. 

Expenses, §16-21-2005. 
Contingent expense allowance, 

§16-21-2002. 
Employees. 
Additional employees, 
§16-21-2007. 
Payment of salaries and expenses, 
§16-21-2006. 
Fifth judicial district. 

Operating expenses, §16-21-1001. 
First judicial district. 
Contingent expense allowance, 
§16-21-601. 
Fixing just and equitable salaries, 

§16-21-117. 
Fourteenth judicial district. 
Contingent expense fund, 
§16-21-1903. 
Increase in amount, §16-21-1905. 
Fourth judicial district. 
Contingent expense allowance, 
§16-21-901. 
Nineteenth judicial district. 
Benton county office. 
Reimbursement of expenses of 
Benton county office, 
§16-21-2402. 
Reimbursement of prosecuting 
attorney for expenses, 
§16-21-2402. 
Carroll county. 
Reimbursement of expenses of 
Carroll county office, 
§16-21-2403. 
Carroll county office. 
Reimbursement of prosecuting 
attorney for expenses, 
§16-21-2403. 
Contingent expense allowance, 
§16-21-2401. 
Ninth east district-chancery court 
district. 
Contingent expense allowance, 
§16-21-1402. 
Ninth west district-chancery court 
district. 
Expense allowance, §16-21-1402. 
Second judicial district. 
Contingent expense allowance, 
§16-21-701. 



PROSECUTING ATTORNEYS 

—Cont'd 
Salaries — Cont'd 
Second judicial district — Cont'd 
Deputy prosecuting attorneys, 
§16-21-701. 
Seventeenth judicial district. 
Contingent expense allowance, 
§16-21-2202. 
Seventeenth judicial district-east, 
§16-21-2203. 
Seventh judicial district. 
Contingent expense allowance, 
§16-21-1201. 
Sixteenth judicial district. 

Expense allowance, §16-21-2101. 
Sixth judicial district. 
Deputy prosecuting attorneys, 
§§16-21-1102, 16-21-1107. 
Employees and assistants, 
§§16-21-1102, 16-21-1107. 
Tenth judicial district. 
Allowance for expenses, §16-21-1502. 
Assessment and collection of 
prosecuting attorney's fees, 
§16-21-1503. 
Applicability of subchapter, 
§16-21-1501. 
Expense allowance, §16-21-1502. 
Fees. 
Assessment and collection of 
prosecuting attorney's fees, 
§16-21-1503. 
Applicability of subchapter, 
§16-21-1501. 
Third judicial district. 
Contingent expense allowance, 
§16-21-801. 
Payment of expenses, §16-21-801. 
Thirteenth judicial district. 
Contingent expense fund, 
§16-21-1801. 
Twelfth judicial district. 
Appropriations by quorum courts, 

§16-21-1704. 
Contingent expense fund, 
§16-21-1701. 
Second judicial district. 
Contingent expense allowance, 

§16-21-701. 
Deputy prosecuting attorneys. 
Fees earned and payable to deputy 
prosecuting attorneys in 
Crittenden county. 
Deposit and disposition, 
§16-21-702. 
Purpose of provisions, §16-21-703. 
Salaries, §16-21-701. 
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PROSECUTING ATTORNEYS 

—Cont'd 
Second judicial district —Cont'd 
Expenses and allowances for attorney 
in Crittenden county, §16-21-702. 
Service of process. 
Investigations by prosecuting 
attorneys. 
Subpoenas to be served, §16-43-212. 
Penalty for failure to serve, 
§16-43-212. 
Seventeenth judicial district. 
Assistants and employees, salaries, 

§16-21-2203. 
Contingent expense allowance, 
§16-21-2202. 
Seventeenth judicial district-east, 
§16-21-2203. 
Deputy prosecuting attorneys. 
Number entitled, salary, 
§16-21-2203. 
Elections, §16-21-2201. 
Salaries. 
Contingent expense allowance, 
§16-21-2202. 
Seventeenth judicial district-east, 
§16-21-2203. 
Seventh judicial district. 
Contingent expense allowance, 
§16-21-1201. 
Sixteenth judicial district. 
Salaries. 
Expense allowance, §16-21-2101. 
Sixth judicial district. 
Administrative coordinators, salaries, 

§16-21-1102. 
Applicability of provisions, 

§16-21-1101. 
Appointed employees, §16-21-1107. 
Appropriations. 
Local appropriations for Pulaski 
county division, §16-21-1106. 
Budget administrator, salary, 

§16-21-1102. 
Case clerks, salaries, §16-21-1102. 
Composition, §16-21-1101. 
Deputy prosecuting attorneys. 
Perry county. 
Representation of Perry county, 
§16-21-1103. 
Salaries, §§16-21-1102, 16-21-1107. 
Division chiefs, salaries, §16-21-1102. 
Employees and assistants, 
§16-21-1102. 
Additional, §16-21-1104. 
Appointment of employees, 
§16-21-1107. 



PROSECUTING ATTORNEYS 

—Cont'd 
Sixth judicial district — Cont'd 
Federal funds. 

Powers as to, §16-21-1108. 
Funds. 
Additional and supplemental, 
§§16-21-1104, 16-21-1105. 
Hot check personnel, salaries, 

§16-21-1102. 
Hot check program, §16-21-1109. 
Investigators, salaries, §16-21-1102. 
Lead case clerks, salaries, 

§16-21-1102. 
Salaries. 
Deputy prosecuting attorneys, 
§§16-21-1102, 16-21-1107. 
Employees and assistants, 
§§16-21-1102, 16-21-1107. 
Staff attorneys, salaries, §16-21-1102. 
Trial attorneys, salaries, §16-21-1102. 
Victim assistance personnel, salaries, 
§16-21-1102. 
Social security. 
Title IV-D of the social security act of 
1935. 
Child support enforcement account 

established, §16-21-108. 
Designation of prosecuting attorneys 
as local governmental units for 
federal program, §16-21-108. 
Special deputy prosecuting 

attorney, §16-21-149. 
State auditor. 
Indictment and punishment for 

misdemeanor in office or neglect of 
duty. 
Appointment and compensation of 
attorney to prosecute 
prosecuting attorney, 
§16-21-116. 
Stenographers. 
Fourteenth judicial district. 
Office stenographers, §16-21-1904. 
Subpoenas. 
Investigations by prosecuting 
attorneys, §16-43-212. 
Service of subpoena, §16-43-212. 
Penalty for failure to serve, 
§16-43-212. 
Tenth judicial district. 
Applicability, §16-21-1501. 
Expense allowance, §16-21-1502. 
Third judicial district. 
Administrative assistant, salary, 

§16-21-801. 
Assistants and employees, entitlement, 
§16-21-801. 
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PROSECUTING ATTORNEYS 

—Cont'd 
Third judicial district — Cont'd 
Contingent expense allowance, 

§16-21-801. 
Deputy prosecuting attorneys. 
Number entitled, salaries, 

§16-21-801. 
Salary for Randolph county deputy, 
§16-21-801. 
Part-time secretaries, salaries, 
§16-21-801. 
Thirteenth judicial district. 

Contingent expense fund, §16-21-1801. 
Twelfth judicial district. 
Appropriations by quorum courts, 

§16-21-1704. 
Contingent expense allowance, 

§16-21-1701. 
Deputies, §16-21-1702. 
Powers, §16-21-1703. 
Employees, §16-21-1702. 
Hot check fund. 

Collection of fees for, §16-21-1703. 
Powers, §16-21-1703. 
Twentieth judicial district. 
Investigators, appointment, 
§16-21-2501. 
Twenty-first judicial district, 

§16-21-152. 
Twenty-second judicial district. 
Investigators, appointment, salary, 
§16-21-2701. 
Victims of crime. 
Assistance, notice requirements, duties 

and services, §16-21-106. 
Victim/witness coordinator act. 
Citation of act, §16-21-107. 
Creation of victim/witness 

coordinator, §16-21-107. 
Duties of victim/witness coordinator, 

§16-21-107. 
Location of coordinator, §16-21-107. 
Office of prosecutor coordinator. 
Locale of victim/witness 
coordinator in office of 
prosecutor coordinator, 
§16-21-107. 
Title of act, §16-21-107. 
Victim/witness coordinator act. 

Generally, §16-21-107. 
Victim/witness fund, §16-21-151. 
Violence Against Women Act. 

Peer review of the prosecution and law 
enforcement block grants, 
§16-21-207. 



PROSECUTING ATTORNEYS 

—Cont'd 
Witnesses. 

Summoning witnesses before grand 
jury. 
Victim/witness coordinator act, 
§16-21-107. 

PROSECUTION COORDINATORS. 
General provisions, §§16-21-201 to 
16-21-207. 
See PROSECUTING ATTORNEYS. 

PROTECTIVE ORDERS. 
Child sexual abuse. 

Videotaped depositions of minor 

victims, §16-44-203. 
Depositions. 
Videotaped depositions of minor sexual 

abuse victims, §16-44-203. 

PUBLIC ASSISTANCE. 
Social security. 

General provisions. 
See SOCIAL SECURITY. 

PUBLICATION. 
Attorneys at law. 

Advertising. 
Restrictions on advertising, 
§16-22-213. 

PUBLIC OFFICERS AND 

EMPLOYEES. 
Evidence. 

Public records as evidence. 

Bonds, surety of public officers, 
§16-46-206. 
Prosecuting attorneys. 

Opinion on criminal law matters to be 
given to public officers, 
§16-21-102. 

PUBLIC RECORDS. 
Evidence. 

Public records as evidence. 
See EVIDENCE. 



RADIO. 
Attorneys at law. 

Advertising. 
Restrictions on advertising, 
§16-22-213. 

RAPE SHIELD LAW. 
General provisions, §16-42-101. 

REAL PROPERTY. 
Decedents' estates. 

Missing persons. 
Five years absence. 

Presumption of death, §16-40-105. 
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REAL PROPERTY —Cont'd 
Justice of the peace courts. 

Executions. 
Exemption of real property from 

execution, §16-19-1004. 
Judgment filed in circuit court lien 
on realty, §16-19-1011. 
RECORDATION. 
Acknowledgments. 
Real estate conveyances. 
Proof or acknowledgment 

prerequisite to, §§16-47-101. 
Recording deed or written 
instrument affecting real 
property, §16-47-110. 
Copies. 

Certified copies, §16-46-101. 
Photographic copies, §16-46-101. 
Photography. 
Photographic recording authorized, 
§16-46-101. 
RECORDS. 
Access to medical records, 

§16-46-106. 
Auditor of state. 
Copies of records. 
Admissibility as evidence, 
§16-46-205. 
Chancery courts. 
Clerks of court. 
Authority to remove records, 

§16-20-305. 
Index and record of court 
proceedings, §16-20-304. 
Circuit courts. 
Clerks of court. 
Authority to remove records, 

§16-20-305. 
Delivery of records to successor, 

§16-20-308. 
Index and record of court 
proceedings, §16-20-304. 
Copies. 

Business and public records. 
Photographic copies of records. 
Admissibility as evidence, 
§16-46-101. 
Evidence. 

Business and public records. 
Photographic copies of records. 
Admissibility as evidence, 
§16-46-101. 
Public records as evidence. 
See EVIDENCE. 
Highways. 
State highway and transportation 
department. 
Admissibility of documentary 
evidence, §16-46-213. 



RECORDS —Cont'd 

Hospitals, §§16-46-301 to 16-46-308. 

See HOSPITALS. 
Interstate commerce commission. 

Admissibility of documentary evidence, 

§16-46-213. 
Records of commission. 
Admissibility as evidence, 
§16-46-213. 
Medical records. 
Access, §16-46-106. 
Hospital records generally, 
§§16-46-301 to 16-46-308. 
See HOSPITALS. 
Photographically reproduced 
records. 
Evidence, §16-46-108. 
Photography and photostating. 
Copies of business and public records. 
Admissibility as evidence, 
§16-46-101. 
State treasurer. 
Copies of records. 
Admissibility as evidence, 
§16-46-205. 
Transportation safety agency. 
Admissibility of documentary evidence, 
§16-46-213. 

REMEDIES. 
Justices of the peace. 

Executions. 
Claimant of property levied upon, 
§16-19-1007. 

REMITTITUR. 
Justices of the peace. 

Power to order, §16-19-802. 

REPLEVIN. 
Justices of the peace. 

Rules of procedure governing, 
§16-19-102. 

REPORTS. 

Justice of the peace courts. 

Townships having municipal court. 
Filing reports of fees and costs, 
§16-19-411. 
Police courts. 

Monthly report to council, §16-18-104. 
Prosecuting attorneys. 
Account of moneys received by 

prosecuting attorney, §16-21-110. 
Failure to report, §16-21-110. 
Bad checks. 
Fees from persons issuing bad 
checks. 
Special fund. 
Reports as to fund, §16-21-120. 
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RESIDENCE. 

Prosecuting attorneys, §16-21-101. 

RIGHTS OF VICTIMS OF CRIME. 

See VICTIMS OF CRIME. 

ROADS. 
Highways. 

State highway and transportation 
department. 
Records. 
Admissibility of documentary 
evidence, §16-46-213. 

RULES OF EVIDENCE. 
Uniform rules of evidence. 

Adoption, §16-41-101. 



SALARIES. 
Prosecuting attorneys. 

See PROSECUTING ATTORNEYS. 

SALE OF GOODS, UCC. 
Attorneys' fees. 

Recovery of fees when enforcing 
contract, §16-22-308. 

SEALS AND SEALED 

INSTRUMENTS. 
Acknowledgments. 

Real estate conveyances. 
Attestation of acknowledgments, 
§16-47-104. 
Chancery courts. 
Clerks of court. 
Preservation of seal of office, 
§16-20-301. 
Circuit courts. 
Clerks of court. 
Preservation of seal of office, 
§16-20-301. 
Justices of the peace. 

Facts to be stated on seal, §16-19-205. 
Use of seal, §16-19-205. 
Police courts, §16-18-108. 
Supreme court. 
Clerk of court. 
Preservation of seal of office, 
§16-20-202. 

SECRETARY OF STATE. 
Evidence. 

Acts of other states. 

Copies filed with secretary of state 
admissible as evidence, 
§16-46-202. 

SERVICE OF PROCESS. 
Chancery courts. 

Clerks of court. 
Issuance and attestation of 
processes, §16-20-302. 



SERVICE OF PROCESS —Cont'd 
Circuit courts. 

Clerks of court. 
Issuance and attestation of 
processes, §16-20-302. 
Constables. 
Authority of constable to execute 
process, §16-19-503. 
Mileage allowance, §16-19-503. 
Default of constables. 
Copy of charges served on constable, 

§16-19-303. 
Issuance of summons, §16-19-302. 
Special deputy to serve process, 
§16-19-302. 
Manner of service, §16-19-506. 
Pursuit of felon, §16-19-301. 
Residence of parties, §16-19-503. 
Vacancy in constable's office. 
Service by constable of adjoining 
township, §16-19-504. 
Constructive service. 
Affidavits. 

Use to obtain, §16-45-101. 
Proof of publication of legal notices 
and advertisements. 
Use to obtain, §16-45-101. 
Justice of the peace courts. 
Constables serving. 
Fees, §16-19-503. 
Joinder of defendants in different 
townships. 
Constable to serve process, 
§16-19-403. 
Manner of service, §16-19-506. 
Payment in advance for issuance of 

process, §16-19-502. 
Special agents. 
Appointment of special agents to 
execute process, §16-19-505. 
Townships having municipal court. 

Improper use of process, §16-19-412. 
Vacancy in constable's office. 

Service by constable of adjoining 
township, §16-19-504. 
Prosecuting attorneys. 
Investigations by prosecuting 
attorneys. 
Subpoenas to be served, §16-43-212. 
Penalty for failure to serve, 
§16-43-212. 
Supreme court. 
Clerk of court. 
Issuance of process, §16-20-204. 
Witnesses. 
When obeying subpoena in another 
county. 
Exemption of witness from 
summons, §16-43-101. 
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SETOFFS. 
Attorneys at law. 

No justiciable issues raised by losing 
party. 
Attorneys' fees may be allowed, 
§16-22-309. 
Justices of the peace. 
Appeals. 
Same cause tried. 
No new setoff to be pleaded, 
§16-19-1105. 
Costs to be setoff, §16-19-801. 
Mutual judgments set off against each 

other, §16-19-801. 
Nonappearance by defendant. 
Written instrument on setoff, 
§16-19-704. 
Transcript of judgment secured for use 
as setoff, §16-19-801. 
Entry of giving transcript, 
§16-19-801. 
Stay of proceedings, §16-19-801. 
Transcript of judgment setoff filed, 
§16-19-801. 
Return of transcript when setoff 
refused, §16-19-801. 
Justiciable issues. 
Attorneys' fees may be awarded where 
no justiciable issue raised by 
losing party, §16-22-309. 

SETTLEMENT. 
Chancery courts. 

Clerks of court. 
Account and settlement of 

arrearages accruing to county or 
state, §16-20-307. 
Circuit courts. 
Clerks of court. 
Account and settlement of 

arrearages accruing to county or 
state, §16-20-307. 

SEXUAL OFFENSES. 
Definitions. 

Minor victims. 
Videotaped depositions of victims, 
§16-44-203. 
Sexual conduct, §16-42-101. 
Depositions. 
Minor victims in sexual offense 
prosecutions. 
Presence of parent or custodian 
authorized at all proceedings, 
§16-42-102. 
Videotaped depositions of minor 
victims, §16-44-203. 
Evidence. 
Prior sexual conduct of victim. 
Admissibility, §16-42-101. 



SEXUAL OFFENSES —Cont'd 
Evidence — Cont'd 
Prior sexual conduct of victim — Cont'd 
Definition of sexual conduct, 

§16-42-101. 
Hearing on relevancy of evidence, 

§16-42-101. 
Motion to admit evidence, 
§16-42-101. 
Rape shield law, §16-42-101. 
Hearings. 
Evidence of victim's prior sexual 
conduct. 
Relevancy, §16-42-101. 
Jury. 

Prior sexual conduct of victim. 
Reference to prior sexual conduct in 
presence of jury, §16-42-101. 
Minors. 
Victims. 
Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 
Videotaped depositions of victims. 
Definition, §16-44-203. 
Procedure, §16-44-203. 
Protective orders, §16-44-203. 
Use, §16-44-203. 
Motions. 

Evidence of victim's prior sexual 
conduct, §16-42-101. 
Prior sexual conduct. 
Definition of sexual conduct, 

§16-42-101. 
Evidence. 
Admissibility, §16-42-101. 
Hearing on relevancy, §16-42-101. 
Motion to admit evidence, 
§16-42-101. 
Jury. 
Reference to victim's prior sexual 
conduct in presence of jury, 
§16-42-101. 
Rape shield law, §16-42-101. 
Trial. 
Minor victims in sexual offense 
prosecutions. 
Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 

SHERIFFS. 
Attorneys at law. 

Acting as attorney, §16-22-210. 

SHIELD LAW. 

Rape shield law, §16-42-101. 
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SIGNATURES. 
Affidavits. 

Affiant's signature required, 

§16-45-103. 
Certificate of officer, §16-45-103. 

SOCIAL SECURITY. 

Child support enforcement account. 

Prosecuting attorneys designated local 
governmental units for federal 
program. 
Establishment of child support 
enforcement account, 
§16-21-108. 
Prosecuting attorneys. 

Legal services under Title IV-D of the 
social security act of 1935. 
Child support enforcement account 

established, §16-21-108. 
Designation of prosecuting attorneys 
as local governmental units for 
federal program, §16-21-108. 
Title IV-D of the social security act 
of 1935. 
Prosecuting attorneys. 
Child support enforcement account 

established, §16-21-108. 
Designation of prosecuting attorneys 
as local governmental units for 
federal program, §16-21-108. 

SOLICITATION. 
Attorneys at law. 

Advertising. 

Prohibition on soliciting clients or 
encouraging litigation in state, 
§16-22-213. 

STATE AUDITOR. 
General provisions. 

See AUDITOR OF STATE. 

STATE LANDS. 
Copies. 

Records relating to disposition of 
lands. 
Admissibility of copies of records as 
evidence, §16-46-210. 
Evidence. 

Copies of record relating to disposition 
of lands. 
Admissibility as evidence, 
§16-46-210. 
Records. 

Copies of records relating to 
disposition of lands. 
Admissibility as evidence, 
§16-46-210. 



STATES. 
Acts. 

Copies of acts of other states filed with 
secretary of state. 
Admissibility as evidence, 
§16-46-202. 
Courts. 
Judicial knowledge of laws of other 
states, §16-40-104. 
Evidence. 

Copies of acts of other states. 
Filed with secretary of state, 
§16-46-202. 
Statute books of other states. 
Evidence of legislative acts, 
§16-46-202. 

STATES' ATTORNEYS. 

See PROSECUTING ATTORNEYS. 

STATE TREASURER. 
Evidence. 

Copies of records of state treasurer. 
Admissibility as evidence, 
§16-46-205. 

STATUTE OF LIMITATIONS. 
Conversion. 

Criminal conversion. 
One year limitation, §16-45-104. 

STATUTES. 
Evidence. 

Copies of acts of other states as 

evidence, §16-46-202. 
Legislative acts in statute books of 

other states as evidence, 

§16-46-202. 
Private acts in statute books as 

evidence, §16-46-201. 

STAYS. 

Justice of the peace courts. 

See JUSTICE OF THE PEACE 
COURTS. 

SUBPOENAS. 
Circuit courts. 

Clerks of court. 
Issuance of subpoenas, §16-20-303. 
Penalty for failure to issue, 
§16-20-303. 
Criminal law and procedure. 
Witnesses in criminal cases. 
Attendance in several criminal 

cases, §16-43-210. 
Expenses, §16-43-208. 
Hospitals. 
Records. 
Furnishing copies of records in 
compliance with subpoenas, 
§16-46-302. 
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SUBPOENAS —Cont'd 
Justice of the peace courts. 

Authority to issue subpoenas, 
§16-19-501. 
Prosecuting attorneys. 

Investigations by prosecuting 
attorneys, §16-43-212. 
Service of subpoena, §16-43-212. 
Penalty for failure to serve, 
§16-43-212. 
Witnesses. 
When obeying subpoena in another 
county. 
Exemption of witness from 
summons, §16-43-101. 

SUMMONS AND PROCESS. 
Clerks of court. 

Docket entries, §16-20-102. 
Constables. 
Defaults of constables. 
Appearance required by summons, 

§16-19-302. 
Necessitating issuance of summons, 

§16-19-302. 
Service of summons, §16-19-302. 
Jury. 

Petit jurors, §16-32-106. 
Justice of the peace courts. 
Dismissal for want of prosecution, 
§16-19-701. 

SUPPORT AND MAINTENANCE. 
Child support. 

See CHILD SUPPORT. 

SUPREME COURT. 
Acknowledgments. 

Clerk of court, §16-20-205. 
Attorneys at law. 

Barratry or maintenance. 
Subordinate to supreme court 
regulations, §16-22-208. 
Removal or suspension from practice. 
Review by supreme court, 
§16-22-413. 
Bonds, surety. 

Clerk of court, §16-20-201. 
Liability on bond, §16-20-201. 
Clerk of court. 
Account of fees. 

Keeping account, §16-20-207. 
Acknowledgments taken, §16-20-205. 
Bond required, §16-20-201. 

Liability on bond, §16-20-201. 

Copies of opinions to be furnished 

reporter, §16-20-206. 

Penalty for failure to transmit 

opinions, §16-20-206. 



SUPREME COURT —Cont'd 
Clerk of court — Cont'd 
Fees. 

Keeping account of fees, §16-20-207. 
Judgments. 

Recording of judgments, §16-20-203. 
Liability on bond, §16-20-201. 
Oaths administered, §16-20-205. 
Office supplies and equipment, 

§16-20-202. 
Opinions. 
Copies of opinions to be furnished 

reporter, §16-20-206. 
Penalty for failure to transmit 

opinions, §16-20-206. 
Recording of opinions, §16-20-203. 
Penalties. 
Failure to transmit opinions, 
§16-20-206. 
Process. 

Issuance of process, §16-20-204. 
Property of office. 

Preservation of property, §16-20-202. 
Recording of judgments and opinions, 

§16-20-203. 
Seal of clerk. 

Preservation of seal, §16-20-202. 
Supplies and equipment, §16-20-202. 
Copies. 
Opinions to be furnished reporter, 
§16-20-206. 
Fees. 

Clerk of court. 
Keeping account of fees, §16-20-207. 
Judgments. 
Clerk of court. 
Recording of judgments, §16-20-203. 
Oaths. 
Clerk of court. 
Administration of oaths, §16-20-205. 
Opinions. 
Copies of opinions to be furnished 

reporter, §16-20-206. 
Failure to transmit opinions. 

Penalty for failure, §16-20-206. 
Recording of judgments and opinions, 
§16-20-203. 
Reporter of supreme court. 
Copies furnished, §16-20-206. 
Seals and sealed instruments. 
Clerk of court. 
Preservation of seal of office, 
§16-20-202. 
Summons and process. 
Clerk of court. 
Issuance of process, §16-20-204. 
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SURETYSHIP. 

Bonds, surety. 

General provisions. 
See BONDS, SURETY. 

SURVEYS AND SURVEYORS. 
Evidence. 

Admissibility of surveys as evidence, 
§16-46-103. 



TELEVISION. 
Attorneys at law. 

Advertising. 

Restrictions on advertising, 
§16-22-213. 

TESTIMONY. 
Oaths. 

See OATHS. 
Witnesses. 

See WITNESSES. 

TOWNSHIPS. 

Justice of the peace courts. 

Additional compensation of justices of 
the peace in townships having 
municipal court, §16-19-410. 
Executions. 
Levy outside townships, 
§16-19-1005. 
Fees and costs. 
Filing reports of fees and costs in 
townships with municipal court, 
§16-19-410. 
Jurisdiction in townships having 
municipal courts, §16-19-401. 
Prohibited acts of justices or judges in 
townships having municipal court, 
§16-19-412. 

TREASURER OF STATE. 
Copies. 

Records of state treasurer. 
Admissibility of copies of records as 
evidence, §16-46-205. 
Evidence. 
Copies of records of state treasurer. 
Admissibility as evidence, 
§16-46-205. 
Records. 
Copies of records. 
Admissibility as evidence, 
§16-46-205. 

TRIAL. 
Attorneys at law. 

Removal or suspension from practice. 
When offense not indictable, 
§16-22-409. 



TRIAL —Cont'd 
Jury. 

Trial by jury. 
See JURY. 
Justice of the peace courts. 

See JUSTICE OF THE PEACE 
COURTS. 
Sexual offenses. 

Minor victims in sexual offense 
prosecutions. 
Presence of parent or custodian 
authorized at all proceedings 
involving minor sexual assault 
victims, §16-42-102. 

TRUSTS AND TRUSTEES. 
Clerks of court. 

Money held in trust by clerks to be 
invested in interest-bearing 
accounts, §16-20-108. 
Earned interest paid to county 
general fund, §16-20-108. 



U 



UNIFORM LAWS. 
Acknowledgments. 

Uniform acknowledgment act, 
§§16-47-201 to 16-47-218. 
See ACKNOWLEDGMENTS. 
Criminal law and procedure. 
Witnesses. 
Uniform act to secure attendance of 
witnesses from without state, 
§§16-43-402 to 16-43-409. 
See CRIMINAL LAW AND 
PROCEDURE. 
Uniform rendition of prisoners as 
witnesses, §§16-43-301 to 
16-43-311. 
See CRIMINAL LAW AND 
PROCEDURE. 
Evidence. 
Rules of evidence. 
Adoption, §16-41-101. 
Witnesses. 
Uniform act to secure attendance of 
witnesses from without state. 
Criminal law and procedure, 
§§16-43-402 to 16-43-409. 
See CRIMINAL LAW AND 
PROCEDURE. 
Uniform rendition of prisoners as 

witnesses in criminal proceedings. 
Criminal law and procedure, 
§§16-43-301 to 16-43-311. 
See CRIMINAL LAW AND 
PROCEDURE. 
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UNITED STATES. 
Evidence. 

Authenticated copies or transcripts of 
federal documents. 
Admissibility as evidence, 
§16-46-212. 



VENUE. 
Attorneys at law. 

Removal or suspension from practice, 
§16-22-402. 
Change of venue. 
Justice of the peace courts. 
Criminal procedure. 
See JUSTICE OF THE PEACE 
COURTS. 
Municipal courts. 
Change of venue. 
From justice of the peace to 

municipal court, §16-19-409. 

VERDICTS. 
Jury. 

Not void or voidable because juror 
lacked qualification, §16-31-107. 
Justice of the peace courts. 
Docket. 
Entry on docket, §16-19-611. 

VICTIMS OF CRIME. 
Amending or dismissing charge. 

Prosecuting attorney to confer with 
victim prior to, §16-21-106. 
Case coordinators. 
Prosecutors request to quorum court to 
provide, §16-21-106. 
Minors. 
Testimony. 
Closed-circuit television, 
§16-43-1001. 
Negotiating plea. 
Prosecuting attorney to confer with 
victim prior to, §16-21-106. 
Notice of critical events, §16-21-106. 
Pretrial diversion. 
Prosecuting attorney to confer with 
victim prior to, §16-21-106. 
Prosecuting attorneys. 
Assistance, notice requirements, duties 

and services, §16-21-106. 
Victim/witness coordinator act, 

§16-21-107. 
Victim/witness fund, §16-21-151. 
Protection from harm or threats. 
Services provided by prosecuting 
attorneys, §16-21-106. 



VICTIMS OF CRIME —Cont'd 
Services provided by prosecuting 

attorneys, §16-21-106. 
Trial. 

Child witnesses. 
Closed-circuit television, 
§16-43-1001. 
Victim of crimes case coordinators. 
Prosecutor requesting quorum court to 
provide, §16-21-106. 
Waiting area during court 
proceedings. 
Prosecuting attorneys providing, judge 
designating, §16-21-106. 

VIDEOTAPED DEPOSITIONS. 
Minor victims in sexual offense 
prosecutions, §16-44-203. 



W 



WAIVER. 

Jury. 

Selection of jurors. 
Waiver of provisions by parties, 
§16-32-101. 

WARNING ORDERS. 
Affidavits. 

Use to obtain, §16-45-101. 
Constructive service. 

Common pleas courts. 
Affidavits to secure, §§16-45-101. 

WARRANTS. 
Justices of the peace. 

Contempt. 
Commitment warrant, §16-19-101. 
Right to hearing. 
Issuance of warrant, §16-19-101. 

WITNESSES. 
Acknowledgments. 

Real estate conveyances. 
Proof of identity of grantor or 
witness, §16-47-106. 
Affidavits. 

Mode of taking testimony of witnesses, 
§16-40-103. 
Amusements. 

Investigations of attendance at places 
of public amusement. 
Admissibility in evidence, 
§16-46-104. 
Arrest. 

Attendance of witnesses. 
While going to and from and 
attending court. 
Privilege from arrest, §16-43-102. 
Unlawful arrest, §16-43-103. 
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WITNESSES —Cont'd 
Arrest — Cont'd 
Attendance of witnesses — Cont'd 
Witnesses from without state in 
criminal cases. 
Uniform act to secure attendance. 
Immunity of witnesses from 
arrest, §16-43-404. 
Attendance of witnesses. 
Arrest. 

While going to and from and 
attending court. 
Privilege from arrest, §16-43-102. 
Unlawful arrest, §16-43-103. 
Witnesses from without state in 
criminal cases. 
Uniform act to secure attendance. 
Immunity of witnesses from 
arrest, §16-43-404. 
Depositions. 
Excusing attendance when 

deposition given, §16-43-203. 
Excusing attendance when deposition 

given, §16-43-203. 
Officials taking depositions may 

compel attendance, §16-43-205. 
Privilege from arrest. 
While going to and from and 
attending court, §16-43-102. 
Proof of attendance, §16-43-804. 
Time of proving attendance, 
§16-43-804. 
Until discharged or case decided, 
§16-43-204. 
Child support. 

Competent witnesses, §16-43-901. 
Child witness. 

Closed-circuit television, §16-43-1001. 
Contempt. 
Illegal imprisonment. 
Discharge of witness when 
imprisonment illegal, 
§16-43-206. 
Cross-examination, §16-43-702. 
Definitions. 
Immunity from criminal prosecution 
for witnesses in criminal 
proceedings, §16-43-601. 
Oral examination, §16-40-103. 
Direct examination, §16-43-702. 
Examination of witnesses. 
Child witnesses. 
Closed-circuit television, 
§16-43-1001. 
Cross-examination, §16-43-702. 
Direct and cross-examination, 
§16-43-703. 



WITNESSES —Cont'd 
Examination of witnesses — Cont'd 
Persons present compelled to testify, 

§16-43-701. 
Reexamination of witnesses, 
§16-43-703. 
Fees. 
Allowable compensation, §16-43-801. 
County and probate courts, 

§16-43-802. 
Ferriage fees, §16-43-805. 
Ferriage. 

Fee for ferriage, §16-43-805. 
Immunity. 
Attendance of witnesses from without 
state in criminal cases. 
Uniform act to secure attendance. 
Immunity of witnesses from 
arrest, §16-43-404. 
Criminal prosecution immunity for 
witnesses in criminal proceedings. 
Definitions, §16-43-601. 
Generally, §16-43-603. 
Limitation on immunity, §16-43-606. 
Order to testify. 
Issuance, §16-43-604. 
Penalty for disobedience, 
§16-43-602. 
Penalties. 
Refusal to give testimony, 
§16-43-602. 
Refusal to testify. 
Granting immunity only after 
refusal, §16-43-605. 
Interrogation. 
Child witnesses. 
Closed-circuit television, 
§16-43-1001. 
Justice of the peace courts. 

Fees, §16-19-610. 
Oral examination. 
Child witnesses. 
Closed-circuit television, 
§16-43-1001. 
Defined, §16-40-103. 
Mode of taking testimony of witnesses, 
§16-40-103. 
Orders. 
Issuance of order to testify, 
§16-43-604. 
Refusal to testify after order issues, 
§16-43-602. 
Paternity. 

Competent witnesses, §16-43-901. 
Police courts. 
Attendance of witnesses, §16-18-102. 
Fees of witnesses, §16-18-105. 
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WITNESSES —Cont'd 
Presumptions. 

Accused as witness. 

No presumption created against 
accused for failure to testify, 
§16-43-501. 
Prisons and prisoners. 
Attendance of prisoner as witness, 
§16-43-213. 
Examination by deposition, 
§16-43-213. 
State penitentiary prisoner as witness, 
§16-43-214. 
Custody during trial, §16-43-214. 
Return to penitentiary, §16-43-214. 
Transportation of prisoner to court, 
§16-43-214. 
Uniform rendition of prisoners as 

witnesses in criminal proceedings, 
§§16-43-301 to 16-43-311. 
See CRIMINAL LAW AND 
PROCEDURE. 
Privileges. 
Immunity. See within this heading, 

"Immunity." 
While going to and from and attending 
court. 
Arrest privilege, §16-43-102. 
Production of witnesses. 
Discharge. 
Attendance until discharged, 
§16-43-204. 
Officials taking depositions. 
Compelling attendance of witnesses, 
§16-43-205. 
Proof of attendance, §16-43-804. 
Time of proving attendance, 
§16-43-804. 
Proof of attendance, §16-43-804. 
Time of proving attendance, 
§16-43-804. 
Prosecuting attorneys. 
Summoning witnesses before grand 
jury, §16-21-104. 
Reexamination of witnesses, 

§16-43-703. 
Refusal to testify. 

After order issues, §16-43-602. 
Segregation of witnesses, §16-43-701. 



WITNESSES —Cont'd 
Subpoenas. 

Generally. 

See SUBPOENAS. 
When obeying subpoena in another 
county. 
Exemption of witness from 
summons, §16-43-101. 
Summons and process. 
When obeying subpoena in another 
county. 
Exemption of witness from 
summons, §16-43-101. 
Testimony. 
Child witnesses. 
Closed-circuit television, 
§16-43-1001. 
Immunity. 
Granted only after refusal to testify, 
§16-43-605. 
Mode of taking testimony, §16-40-103. 
Order to testify. 
Issuance of order, §16-43-604. 
Refusal to testify after order issues, 
§16-43-602. 
Persons present compelled to testify, 

§16-43-701. 
Segregation of witnesses, §16-43-701. 
Toll bridges. 

Fee for ferriage, §16-43-805. 
Victims. 

Child witnesses. 
Closed-circuit television, 
§16-43-1001. 

WOMEN. 

Violence Against Women Act. 

Peer review of the prosecution and law 
enforcement block grants, 
§16-21-207. 

WORTHLESS CHECKS. 
Bad or worthless checks. 

General provisions. 
See CHECKS. 

WRITINGS. 
Evidence. 

Filing of writing with pleading read as 
genuine unless denied, §16-46-102. 



9455 



